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Istoria statului si dreptului. Filosofia dreptului

CZU: 342.5:340.13(478)

CREAREA DREPTULUI iN STATUL DE DREPT

Gheorghe COSTACHI,
doctor habilitat in drept, profesor universitar
Eugen BUTUCEA,
doctorand

Articolul cuprinde un studiu asupra conceptului de creare a dreptului, urmarindu-se scopul de a elucida esenta acestuia
si corelarea cu alte notiuni similare, precum legiferare si normare. Autorii atrag atentia asupra modului in care trecerea de la
regimul vechi la regimul statului de drept a influentat continutul fenomenului de creare a dreptului.

Cuvinte-cheie: drept, crearea dreptului, legiferare, normare, activitate normativa.

LAW CREATING THE RULE OF LAW

The article includes a study on the concept of law creation, aiming to elucidate its essence and correlating it with other
similar notions, such as lawmaking and normation. The authors draw attention to the way in which the transition from the
old regime to the rule of law has influenced the content of the phenomenon of creating the law.

Keywords: law, creation of law, lawmaking, normation, normative activity.

ntroducere. Crearea dreptului reprezintd una

dintre cele mai importante functii ale unui stat.
La etapa actuala de dezvoltare a societétii noastre
s-au produs schimbari importante la nivelul acestei
activitati. In mod corespunzitor, continutul propriu-
zis al conceptului dat a suportat si el unele modificari,
mai ales sub impactul conditiilor si valorilor statului
de drept.

Studiind literatura de specialitate, cu regret, con-
statdm ca foarte putini cercetatori sunt preocupati de
problema crearii dreptului ca subiect de cercetare
stiintifica, 1n timp ce, in plan practic, autoritatile sta-
tului sunt implicate 1n activitatea normativa a acestu-
ia. Din punctul nostru de vedere, acest moment de-
notd gradul insuficient de fundamentare stiintifica a
activitatii normative a statului, ceea ce se rasfrange
destul de negativ asupra calitdtii actelor normative
[12, p. 6]. Pe cale de consecinta, sustinem necesita-
tea investigarii complexe, aprofundate si continue a
acestui subiect.

Scopul studiului. Pornind de la cele mentionate,
in prezentul articol stiintific ne propunem sa analizdm
cateva abordari ale conceptului de creare a dreptului,
pentru a elucida esenta acestuia si corelarea cu alte
notiuni similare.

Rezultate obtinute si discutii. In cadrul teoriei
generale a dreptului, pentru desemnarea proceselor
legate de crearea dreptului, adica a normelor juridi-
ce si a actelor normative ca izvoare ale acestora sunt
folosite doua notiuni de baza — legiferarea si norma-
rea.

Potrivit unor voci (din mediul academic rusesc),
notiunea de legiferare se foloseste pentru desemna-
rea procesului general de adoptare a actelor juridice
indiferent de tipul acestora, iar notiunea de normare
— doar pentru adoptarea actelor normative subordona-
te legilor [15, p. 49]. Totodata, unii autori considera
ca pentru legi si actele normative subordonate legilor
este bine-venita folosirea termenului legiferare, iar in
cazul actelor adoptate de catre organele municipale,
conducatorii organelor neguvernamentale, persoa-
nele juridice, este binevenita folosirea termenului de
normare [20, p. 47]. In pofida acestor pareri, destul de
frecvent, notiunile in cauza sunt folosite ca sinonime
[13, p. 6].

In incercarea de a clarifica aceastd dilema, consi-
deram necesar pentru inceput de a concretiza concep-
tul crearea dreptului.

In literatura juridica ruseasca, sunt pe larg raspan-
dite definitiile care reduc crearea dreptului la activi-
tatea procesul de implimentare a normelor general
obligatorii. In aceste definitii, se pune accentul pe
actiunile/activitatile orientate spre elaborarea actelor
normative ce contin norme de drept pozitiv, care mo-
difica sau completeaza dreptul pozitiv in vigoare. Din
perspectiva datd, A.B. Vengherov defineste crearea
dreptului ca fiind ,,0 activitate procedurala organizata
a organelor de stat orientata spre crearea normelor de
drept sau spre recunoagterea/sanctionarea regulilor
de conduitd ce functioneaza deja in societate” [8, p.
410]. O abordare analogicd propun N.I. Matuzov si
A.V. Maliko, care definesc conceptul ca fiind ,,activi-
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tatea organelor de stat orientata spre adoptarea, modi-
ficarea sau abrogarea normelor juridice” [14, p. 297].

O astfel de definitie poate fi atestata si In doctrina
autohtond. In acest sens, prof. D. Baltag subliniazi ca
crearea dreptului reprezintd o activitate desfasurata
cu precadere de catre autoritdtile statului orientatd
spre adoptarea, modificarea sau abrogarea normelor
juridice [6, p. 288].

O abordare similard, doar cd mai extinsa, ofera
prof. rus S.S. Alexeev. in opinia sa, crearea dreptului
ca activitate a organelor competente ale statului repre-
zinta doar partea finala a intregului proces, in rezulta-
tul careia legea dobandeste forta juridica si intra in vi-
goare [5, p. 89]. Expunandu-se asupra acestei pareri,
H.I. Kitaeva sustine ca in acest caz poate fi urmarita
ideea conform careia norma dreptului in vigoare este
un rezultat nu doar al activitatii unor subiecti speciali,
ci si al unui proces complex social-politic de creare a
dreptului [10, p. 55-56].

Extinzand definitia formulata de catre prof. S.S.
Alexeev, autoarea subliniaza ca in contextul crearii
dreptului se manifesta destul de pregnant doua proce-
se importante: pe de o parte, conturarea necesitatilor
obiective ale vietii sociale si, pe de alta parte, acti-
vitatea creativa si activd a organelor competente ale
statului de elaborare si de transpunere a normelor in
sistemul de drept actual [4, p. 309].

In mod corespunzitor, si cercetitorii autohtoni
considera ca crearea dreptului este parte componenta
a unui proces mai larg. In opinia prof. D. Baltag, prof.
V. Bujor si T. Bujor, ,,crearea dreptului este un pro-
ces relativ indelungat de formare a normei juridice.
El incepe cu analiza situatiei sociale, constientizarea
necesitatii de reglementare a acesteia, conturarea re-
glementarilor viitoare si finalizeaza cu elaborarea si
adoptarea normei juridice. Ultima etapa desemneaza
crearea prorpiu-zisa a dreptului” [6, p. 287-288; 7, p.
116].

Totodata, crearea dreptului este vazutd si ca un
proces de transpunere in lege a vointei de stat (ac-
tivitate statald, finalizatda cu formarea dreptului [18,
p- 122]). Si aceastd idee este sustinutd de catre cer-
cetdtorii autohtoni [3, p. 60-61]. in pofida acestui
fapt, H.I. Kitaeva enuntd cateva obiectii pe margi-
nea acestei abordari. Chiar daca nu este impotriva
recunoasterii crearii dreptului ca fiind o forma de
exprimare a vointei, totusi considerd cad realizarea
acesteia de catre un subiect al statului presupune in
esenta o simplificare a problemei cercetate. Abordand
crearea dreptului de pe pozitiile statului de drept, au-
toarea considera destul de intemeiat ca aceasta nu tre-
buie redusa doar la activitatea statului orientatd spre
transpunerea vointei sale in acte juridice (normative)
[10, p. 57-58].
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Din perspectiva datd, prezinta interes formularea
propusa de catre S.A. Komarov, care defineste cre-
area dreptului ca fiind ,,un tip de activitate statald in
rezultatul cdreia vointa poporului (a clasei, a grupului
social) se transpune in lege, se exprima in norma de
drept, intr-un anumit izvor de drept”. O definitie ana-
logica propun si cercetétorii nostri — V. Bujor si T.
Bujor — in opinia carora crearea dreptului reprezinta
o activitate a organelor de stat si a functionarilor aces-
tora 1n rezultatul careia vointa poporului (a clasei, a
grupului social) se transpune in lege, se exprima intr-
un anumit izvor de drept si consta in elaborarea, mo-
dificarea si substituirea actelor normative [7, p. 116].

Paralel cu cele mentionate, in doctrind mai pot fi
atestate si alte paradigme de definire a crearii dreptu-
lui. Unii teoreticieni considera cd aceasta reprezinta o
forma a activitdtii statale orientata spre crearea nome-
lor de drept, perfectionarea, modificarea sau abroga-
rea lor. Bundoara A.S. Pigolkin considera ca crearea
dreptului este, in primul rand, ,,0 forma de conducere
statald a societdtii” [18, p. 215]. Totodata si V.K. Ba-
baiev sustine ca crearea dreptului presupune o acti-
vitate statala, activa ce reprezintd cel mai important
mijloc de conducere a societitii, fiind strans legata de
tipul statului, forma si functiile acestuia [16, p. 305]
(idee atestata si in doctrina noastra [3, p. 61]).

Analizand numeroase definitii, H.I. Kitaeva ajun-
ge la concluzia ca toate sunt asemanatoare prin faptul
ca reflecta urmatoarele [10, p. 66]:

- crearea dreptului este un proces;

- scopul acestui proces este stabilirea de reguli
general-obligatorii pentru reglarea relatiilor sociale;

- finalul acestui proces se materializeaza in acte
normative care contin norme general-obligatorii de
conduita.

In acelasi timp, autoarea sustine ci nu s-a ajuns la
un numitor comun asupra urmatoarelor aspecte:

- momentul de initiere a procesului de creare a
dreptului si numarul etapelor pe care le parcurge;

- coraportul elementului obiectiv si subiectiv in
procesul de creare a dreptului;

- subiectii implicati in procesul dat si rolul lor in
cadrul acestuia;

- continutul normelor (de drept sau nu) reflectate
in actele normative ca rezultat al procesului de creare
a dreptului.

Pornind de la aceste momente, autoarea propune
delimitarea notiunii de proces de creare a dreptului
de cea de creare a dreptului, notiuni apropiate, dar
neidentice [10, p. 66].

Din perspectiva data, procesul de creare a drep-
tului — este o notiune mai largd, deoarece cuprinde
orice procedura de adoptare a actelor normative. Al-
tfel spus, in calitate de rezultat pentru definirea proce-
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sului este suficient indiciul atingerea scopului formal
— elaborarea si adoptarea actului care contine norme
general-obligatorii. Calitatea acestor norme, cores-
punderea lor anumitor cerinte juridice nu constituie
un indiciu esential al procesului in cauza. Explicand
aceastd idee, autoarea subliniaza urmétoarea situatie:
organul legiuitor, respectind toate procedurile si ur-
marind scopuri nobile, a adoptat o lege ce nu dispune
de un caracter ,,de drept” (indiferent de cauze), re-
strangand nejustificat drepturile si libertdtile funda-
mentale ale omului. O astfel de situatie poate fi cali-
ficatd ca o eroare legislativa, prin care se cauzeaza un
prejudiciu considerabil societatii si membrilor aceste-
ia. Respectiv, autoarea se intreaba daca in asemenea
situatie putem vorbi despre crearea dreptului. In opi-
nia sa — categoric nu, deoarece a fost adoptatad o lege
— forma recunoscuta oficial de exprimare a normelor,
dar dreptul nu a fost creat. Au fost create normele, ce
au imbracat forma corespunzatoare, care urmau sa fie
completate cu continut juridic. Procesul de creare a
dreptului s-a realizat, dar dreptul nu s-a creat, crearea
dreptului nu a avut loc. Desigur, in practica, de cele
mai multe ori procesul de creare a dreptului se finali-
zeaza cu crearea dreptului, s In aceste cazuri se poate
spune ca acesta s-a realizat [10, p. 67].

Astfel, autoarea conchide ca procesul de creare
a dreptului (pe care il numeste proces normativ, in
sensul ca este un proces doar de adoptare a norme-
lor) este un concept mai larg, deoarece cuprinde orice
procedura prevazuta de lege de adoptare a normelor
juridice. In acest context, crearea dreptului este un
concept mai ingust, deoarece cuprinde doar procesul
care se finalizeaza cu crearea efectiva a dreptului, dar
nu numai a normelor juridice.

Pe de alta parte, crearea dreptului este vazut a fi
un concept mai larg fata de procesul normativ, dat fi-
ind faptul ca insereaza nu doar totalitatea activitatilor
orientate spre adoptarea actelor normative, dar si un
sistem de garantii organizationale, economice, etico-
morale care Tmpiedicd adoptarea de acte normative ce
nu corespund dreptului. Prin urmare, crearea dreptu-
lui este o notiune care cuprinde nu doar procesul de
creare a dreptului (proces normativ), dar si formarea
conditiilor necesare pentru crearea normelor cu ca-
racter de drept.

Pornind de la aceste reflectii, H.I. Kitaeva consi-
dera ca un moment important — fundamentul crearii
dreptului in statul de drept rezida in organizarea co-
rectd a organelor acestuia in corespundere cu idea-
lurile si valorile unui stat social si democratic. Din
perspectiva data este greu de imaginat un proces de
creare a dreptului efectiv intr-un stat de drept, daca
organele si functionarii acestora nu dispun de legiti-
mitate si reprezentativitate suficienta.

Prin urmare, autoarea ajunge la concluzia ca crea-
rea dreptului in statul de drept incepe cu formarea or-
ganelor acestuia si a ordinii de Investire cu competente
normative a functionarilor acestora. Organizarea ne-
corespunzatoare a acestor organe (bundoara, lipsa re-
prezentarii adecvate a intereselor diferitor segmente
sociale in organul legislativ) poate transforma cre-
area dreptului Intr-un simplu proces normativ si sa
denatureze principiul fundamental al statului de drept
— suprematia dreptului.

Asadar, prin crearea dreptului in statul de drept,
in sens larg, trebuie inteles, potrivit autoarei citate, nu
doar un proces de adoptare a diferitor acte normative,
dar unul din aspectele de sine statatoare ale organiza-
rii si functionarii statului de drept, care rezida in for-
marea si functionarea structurilor juridice, competen-
te din punct de vedere organizational si procedural sa
adopte acte normative. In opinia sa, doar o asemenea
definire larga a termenului este in stare sd cuprinda
toate aspectele importante ale acestuia, de care depin-
de calitatea dreptului pozitiv si posibilitatea reald de
imbunatatire a acestuia [10, p. 68].

Totodata, autoarea a Incercat sd formuleze si
o definitie ingustd a credrii dreptului, potrivit ca-
reia aceasta presupune totalitatea activitatilor
organizationale si procedurale desfasurate de catre or-
ganele de stat si functionarii acestora, care dispun de
competente normative, avand un statut reprezentativ,
realizate conform unei ordini strict prestabilite, care
asigura posibilitatea evaluarii si ludrii in consideratie
a tuturor factorilor (de naturd sociala, economica si
etico-morald) ce determina caracterul de drept al ac-
telor normative adoptate [10, p. 68].

O astfel de definire a crearii dreptului presupune
o noud interpretare a raportului dintre elementele care
il compun. In mod concret, H.I. Kitaeva subliniaza ca
notiunea de legiferare si cea de activitate normativa
(normare) capatd o noud semnificatie si nu constituie
elemente ale crearii dreptului, dupa cum frecvent se
enunta in literatura de specialitate.

Reiteram in context ca, traditional, in doctrina,
notiunea de activitate normativa desemneaza activita-
tea ministerelor si autoritatilor administratiei publice
orientate spre adoptarea, modificarea sau abrogarea
actelor normative cu caracter administrativ (subor-
donate legii), adica activitate normativa departamen-
tald. Sau, potrivit unei alte opinii, crearea dreptului,
in functie de semnificatia actelor adoptate, cuprinde
doud segmente legiferarea si activitatea normativa
(normarea). Legiferarea reprezinta procesul de crea-
re a actelor legislative de catre autoritatea legislativa
suprema a statului (legiuitor), care presupune o pro-
cedura speciald — etape ale procesului legislativ. Nor-
marea presupune, la randul ei, activitatea normativa
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a autoritdtilor publice si a functionarilor din cadrul
acestora [19, p. 377].

Contrar acestei vizuni raspandite, cercetatoarea
propune determinarea raportului dintre aceste notiuni
in baza principiului delimitarii dreptului de lege, n
baza admiterii faptului ca nu orice act normativ adop-
tat este si un act creator de drept, daca nu are carac-
ter de drept si nu poate fi aplicat. in acest caz trebuie
tinut cont de faptul ca daci continutul de baza al /e-
gii de drept este format din vointa poporului creata
prin consens, iar principalul act ce poate stabili drep-
turi si obligatii intr-un stat de drept este /legea — act
adoptat de catre organul legislativ al statului format
prin manifestarea de vointd a intregului popor, fiind
o reprezentantd nationald, atunci crearea dreptului
in sens ingust semnificd doar adoptarea de legi cu
un continut de drept. Potrivit teoriei, restul activitatii
normative a statului de drept este chemata nu sa expri-
me vointa poporului, prin instituirea de norme obliga-
torii, ci sd se supuna acesteia. Pe aceasta se bazeaza
principiul legalitatii. Aceasta reprezitd o manifestare
a caracterului sistemic al legislatiei. Cu toate acestea,
daca e sa privim notiunea de creare a dreptului din
punctul de vedere al continutului de drept al actului
normativ, atunci orice act normativ care corespunde
legilor de drept, de asemenea obtine caracter de drept,
iar adoptarea acestuia denota crearea dreptului.

Succint, raportul dintre crearea dreptului si nor-
mare poate fi exprimat prin urmatoarea formula: orice
creare a dreptului cuprinde si normarea ca proces,
dar nu orice normare devine o creare a dreptului si nu
se identifica cu aceasta. Normarea juridica, dupa cri-
terii formale, este o notiune mai larga, ce cuprinde in
sine toate tipurile si modalitatile de adoptare a norme-
lor general obligatorii de catre organele competente.
Crearea dreptului, 1a randul sau, este un concept mai
larg pornind de la continutul sau si de aceea nu intot-
deauna coincide si se reduce la notiunea de normare
[10, p. 69].

Din punctul nostru de vedere, chiar daca H.I. Ki-
taeva propune o abordare inedita a definirii notiunii
de creare a dreptului in baza conceptiei statului de
drept (destul de actuald la moment), totusi nu sun-
tem de acord cu delimitarea pe care o realizeaza intre
crearea dreptului si normare. Consideram eronata
abordarea activitatii normative ca un proces simplu
de creare a normelor juridice fara un continut de
drept. In esentd, acest moment contravine principiu-
lui general potrivit caruia toate legile sunt prezumate
a fi constitutionale pana la proba contrara, adica pana
cand oficial nu sunt declarate neconstitutionale. La
fel, toate actele normative subordonate legii se bucu-
ra de prezumtia legalititii pana la proba contrari. In
esentd, aceasta semnificd faptul ca actele normative
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(indiferent ca sunt legi sau acte normative suboronate
legilor) sunt general obligatorii si executorii pentru
toti, atat timp, cat nu au fost abrogate sau lipsite de
forta juridica in oricare alt mod. Pornind de la aceas-
ta, consideram ca crearea dreptului poate fi definita
ca activitatea autoritatilor competente orientata spre
realizarea unei importante functii a statului — crearea
si perfectionarea normelor de drept (crearea dreptului
pozitiv) conform procedurilor stabilite, cu luarea in
considerare a necesitatilor sociale.

Din perspectiva data ne raliem opiniilor expuse in
doctrina romaneasca, care sustin ca crearea dreptu-
lui, adica ridicarea vointei publice la rangul de lege,
se realizeaza, Indeosebi, prin activitatea normativa a
organelor de stat, activitate care se finalizeaza prin
adoptarea de acte normative [2, p. 95]. In aceeasi
maniera opineaza si cercetatorul autohton D. Baltag,
potrivit caruia ,,crearea dreptului are loc, in principal,
prin activitatea normativa a organelor de stat si, mai
ales, in statul democratic prin activitatea normativa a
Parlamentului si a Guvernului, activitate ce se finali-
zeaza cu adoptarea de acte normative” [1, p. 187].

O abordare distinctd a conceptului analizat propu-
ne T.O. Didaci, care subliniaza ca activitatea de creare
a dreptului este destul de complexa si multidimensio-
nald, ce asigurd formarea normelor de drept national
si international, actualizarea si perfectionarea acesto-
ra. Totodata, crearea dreptului reprezinta o varietate
a activitatii juridice practice, rezultatul céreia se ma-
terializeaza in adoptarea de acte cu caracter juridic.
La moment, crearea dreptului trebuie inteleasa intr-
un sens larg ca activitate desfasuratd de catre stat in
persoana autoritatilor sale, de citre societate cu aju-
torul institutiilor reprezentative (directe si indirecte),
a institutiilor comunitatii internationale, organelor de
autoadministrare locald, organizatiilor nonguverna-
mentale etc. [9, p. 68].

O astfel de interpretare largd a conceptului, in
opinia autorului, reflectd caracterul democratic al
acestei activitati a statului, un nivel inalt de dezvol-
tare a societdtii civile si dd posibilitatea cumularii
activitatii statale din sfera data cu activitatea normati-
va a populatiei statului, institutiilor societatii civile si
a comunitatii internationale.

Traditional, reiteram cé in literatura juridica sovie-
ticd, crearea dreptului era vazuta doar ca un monopol
al statului, rezultatul caruia era insasi dreptul, modifi-
carea si perfectionarea acestuia sub forma unui sistem
de acte normative, care reprezenta in ansamblu baza
legislativa a statului. La etapa actuald de dezvoltare
a statului si a societdtii civile o astfel de abordare a
fenomenului de creare a dreptului este una foarte li-
mitatd, deoarce nu reflectd rolul institutiilor societatii
civile si a comunitatii internationale 1n aceasta sfera
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de activitate. Prin urmare, trecerea de la abordarea re-
stransa a conceptului ca fiind o activitate statala, la una
mai larga — ca o activitate a subiectilor competenti ai
statului, a institutiilor societatii civile si a comunitatii
internationale, necesitd in opinia autorului o recon-
ceptualizare a rolului statului in activitatea de creare
a dreptului [9, p. 69].

In concluzie, generalizand cele expuse, subliniem
ca in activitatea de creare a dreptului participa diferiti
subiecti, care actioneaza in conformitate cu norme-
le de procedurd consacrate normativ. Pornind de la
faptul ca crearea dreptului in statul de drept este un
fenomen juridic complex, multilateral gi multinive-
lar este foarte importantd conceptualizarea si fun-
damentarea stiintificd a acestei activitati, pentru ca
subiectii competenti sa poata cat mai bine si efectiv sa
perfectioneze normele de drept in interesul societatii,
pornind, in special, de la necesititile acesteia.
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PEACEFUL GATHERINGS AND OTHER FORMS OF CITIZENS' RIGHT
IMPLEMENTATION TO RESIST CORRUPTION

Oleksii MAKARENKOY,
Candidate of Law Sciences (PhD), Associate Professor, Docent of the Department of History and Theory of
State and Law, Vice-Dean for International Relations of the Law Faculty
of Zaporizhzhia National University

The article deals with the peaceful gatherings and other forms of citizens’ right implementation to resist corruption.
The right to peaceful assembly is a freedom, a public expression of a citizen’s civil position in a non-violent form of
assembly, rally, campaign, demonstration, or in any other form. This right is legally recognized by the international com-
munity, which determines the openness of society for progressive change. When this right becomes a means of comba-
ting and fighting corruption, it becomes a feature of extreme integrity, sincerity and strong emotions and feelings. During
such implementation, prolonged persecution of citizens for justice and further unconstructive acts of public authority
may provoke violent forms the protests of citizens - vagilantizm or rebellion. They go beyond the current state laws for
the sake of recovery law.

Keywords: vigilantism, corruption, peaceful assembly, non-violent, law, protest, public authority, values.

MUWPHI 350PHU TA THIIII ®OPMMU 3AIMICHEHHS IIPABA TPOMA/ISIH HA OIIP KOPYIIIIIi

Ounekcit MAKAPEHKOB,
KaHAWIAT IOPUIUIHUX HAyK, TOIEHT, JOIeHT Kadeapu icTopii i Teopii AepkaBu Ta MpaBa, 3aCTYIMHHUK JeKaHa
IOPUIUIHOTO PaKyIbTETy 3 MIXKHAPOIHUX BiTHOCHH 3aropi3bKOT0 HAIliOHAJTBLHOTO YHIBEPCUTETY

VY crarTi ineTbest Ipo MHUPHI 3i0paHHsA Ta iHIIT GOpMHU 3MIMCHEHHS MpaBa rPOMalsiH Ha omip kopymiii. [IpaBo Ha
MHpPHI 310paHHs sABJIs€ CO00I0 CBOOOMY 3 MyOIITHOTO BUPaKEHHS MPABOBOT MO3HUIIIT TPOMAISHUHA 3 IPUBOY Ty OITIHUX
NMMTaHb B HEHACWJILHUIIBKIH (opMi 310paHb, MITHHTIB, ariTariii, JeMOHCTpaiit abo B Oynb-sakii inmrii ¢hopwmi. [le mpaBo
IOPHIMYHO BH3HAHE MIXKHAPOIHOIO CIILTLHOTOI0. MOTo pearizaltis BU3HAYA€ BIAKPUTICTH CyCIiNbCTBA 10 MPOrPECHBHUX
3MiH. Konu ne mpaBo crae 3aco6om 00poTHOM 3 KOPYILI€I0, BOHO I'PYHTYETHCS Ha MIMPOCTI Ta CHIIBHUX €MOLIsAX i Ho-
YyTTAX TPOMAJISH, a CIPSIMOBAHE HA OCSATHECHHS CTaHIAPTiB nqoOpovecHocTi. Peanizallis mboro mpapa CTa€ HACIIIKOM
TPUBAJIOTO MEePECTiAyBAaHHSI TPOMAISH 32 CIIPABEITUBICTE. 1] y CYKYMHOCTI 3 MOAaNbIIMMA HEKOHCTPYKTUBHAMU JTisIMH
OpraHiB IyOIiYHOI BIQJM MOXKE CIPOBOKYBATH BIr'JIAHTH3M, 3aKOJIOT YH iHIII HACHJIBHUIIBKI (OpPMH IPOTECTIB rpoMa-
IisiH. BOHU BUXOIATH 32 paMKH JIIFOYHMX 3aKOHIB JICp)KaBU 3apajyl BiTHOBICHHS 3aKOHY MPAaBOBOTO, XO04Ya HACHIBCTBO 3a-
TPOXYE MPaBy, 9acTO 301IBIITYE BPa3JIMBICTh TOOPOUYESCHUX TPOMAJISH, TIOCIA0IIOE TPAaBEAHICTh MIIAXY IO BiTHOBICHHS
MIPABOTIOPSIKY.

Knrwowuogi cnosa: nunvHicms, KOpynyis, MUpHi 300pu, HEHACULLCMBO, 3AKOH, NPOMECH, 0ePICABHA 81140, YIHHOCMIL.

ADUNAREA PASNICA SI ALTE FORME DE EXERCITARE A DREPTULUI CETATENILOR
DE A REZISTA CORUPTIEI

Articolul trateaza adunarile pasnice si alte forme de exercitare a dreptului cetatenilor de a rezista coruptiei. Dreptul
la Intrunire pasnica este libertatea de a exprima pozitia legala a cetatenilor cu privire la problemele publice cu privire la
intalniri non-violente, mitinguri, agitatii, manifestatii sau orice alta forma. Acest drept este recunoscut legal de comunita-
tea internationald. Implementarea acesteia determina deschiderea societatii catre schimbari progresive. Cand acest drept
devine un mijloc de combatere a coruptiei, se bazeaza pe sinceritatea si emotiile si sentimentele puternice ale cetatenilor
si are ca scop atingerea unor standarde de integritate. Realizarea acestui drept este rezultatul unei persecutii indelungate
a cetatenilor pentru justitie. Acest lucru, impreuna cu alte actiuni non-constructive ale autoritatilor publice, poate provoca
vigilentd, rebeliune sau alte forme violente de protest de catre cetateni. Ele depasesc legile actuale ale statului pentru a
restabili legea dreptului, desi violenta ameninta legea, creste adesea vulnerabilitatea cetatenilor virtuosi, slabeste drept-
atea cailor de aplicare a legii.

Cuvinte-cheie: vigilentd, coruptie, adunare pasnicd, non-violentd, lege, protest, putere de stat, valori.
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tatement of the problem and relevance. As

the eminent contemporary thinker rightly po-
inted out, there is no more important, more complica-
ted and dangerous task in the policy of freedom at the
beginning of the 21st century than to give the chance
to a successful life as many people as possible throu-
ghout the world [1, p. 15-16]. In this regard, the role
of the whole system of legal guarantees of individual
freedom and the collective of people who are the pri-
ority institution in the system of public law of each
state increases and is one of the key elements of the
legal status of a person and a citizen. Among such gu-
arantees, the right to peaceful assembly has become
an important political and legal means and institution
aimed at creating conditions for the realization of law,
as well as ensuring its comprehensive guarding and
protection from violations during its implementation
and development. Its nutritional force is so large that
it is able to shake off the corruption schemes of public
authority, to set the correct vector of transformation
of the legal system in the current conditions of global
problems, the spread of transnational crime and other
complex social challenges faced by members of an
open society for progress. In this regard, the accom-
plishment of the right to peaceful assembly is difficult
to overestimate. The relevance of the research topic is
confirmed by the insufficient research degree of the
right to peaceful assembly realization for counteract
and combat corruption. This right may include non-
violent forms of implementation, as well as acute for-
ms of uprising for justice and integrity.

Analysis of recent research and publications.
The information base of the study was the works
of domestic and foreign scientists: from Ukraine —
S. Bostan, S. Gusarev, A. Kolodiy, O. Lysenko, O.
Tikhomirov, T. Kolomoets, Yu. Oborotov, P. Rabi-
nowitz (the legal nature of human freedom, including
the right to peaceful assembly; methodological and
other the general legal anticorruption issues etc.),
0. Vaskovska (the constitutional right to peaceful as-
sembly and the mechanism for its implementation in
Ukraine, 2007); from Poland Republic — P. Brzenc-
zek (antyutopizm Karla R. Poppera a liberalny pro-
jekt spoteczenstwa otwartego, 2008); H. Izdebski, A.
Stepkowski (political and legal theory of the develo-
pment of democracy and civil society, 2003); J. Jemi-
elniak, [P. Miklaszewicz (interpretation of law in the
global world, 2010); A. Chmielewski (spoteczenstwo
otwarte czy wspolnota; filozoficzne i moralne pod-
stawy nowoczesnego liberalizmu oraz jego krytyka
we wspoélczesnej filozofii spotecznej; analiza krytycz-
na filozofia Poppera, 2001-2006); A. Jabtonski (bu-
dowa spoteczenstwa wiedzy — zarys teorii spoteczne;j
Karla R. Poppera; status teoretyczny i funkcja tech-
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niczna wiedzy o spoteczenstwie — woko6t mysli Karla
R. Poppera i Jozefa M. Bochenskiego, 2002, 2006);
from other countries: P. Lobeira (EU Citizenship and
Political Identity: The Demos and Telos Problems,
2012), J. Aguiar e Silva (for a hermeneutic theory of
justice, 2008; political and legal means for ensuring
human rights in conditions of building an open so-
ciety in Europe, 2015-2016), J. Araujo (institutional
change and persistence of public management in Por-
tugal, 1999), Ph. Benesh (political-legal doctrines of
ideologues of the theory of open society), N. Flatters
(visagalantizm and other ways of influencing citizens
on officials of public authority, 2018), M. Dani (reha-
bilitating Social Conflicts in European Public Law,
2012), Y. Akdeniz, C. Walker, D. Wall (The internet,
Law and Society, 2000). However, the aspect of the
anti-corruption potential of the right to peaceful as-
sembly in the context of the transformation of the le-
gal system of an open society remains to date not fully
resolved. This is determined by the political, practical
and theoretical relevance of our research.

The subject, purpose and scientific methods of
the article. The subject of this thesis is the nature,
concepts and forms of realization the right to peaceful
assembly in conditions of the citizens struggle with
the corruption of public authority. The main aim is
to reveal this subject. The purpose of this work has
resulted in the comprehensive use of general philoso-
phical/theoretical scientific methods (dialectical logic
and formal logic, include analysis, synthesis, gene-
ralization etc.), general scientific methods (hermene-
utic, systemic, structural-functional, axiological) and
special legal methods of cognition (formally legal
dogmatic, comparative legal etc.), which allowed to
cover the key aspects of

Presentation of the main material. Each human
being has an inalienable right to life, freedom and
property [2, p. 55]. Legal mechanisms for the rea-
lization, keeping and protection of these values are
based on constitutional and legal norms. The real
and long-term threat of the loss of such values is
the ineffectiveness of the individual measures tak-
en by each to protect themselves and their families.
An essential element of the ineffectiveness of law
is the corruption of public servants. For example,
the domestic experience of perception of corruption
by the population is known to us on the background
of procedural law efficiency lack and public autho-
rities illustrate the following results of sociological
research (Charts 1-3)".

* The survey was conducted among the inhabitants of Zaporizhzhya
Oblast, and in 2016 also Dnipropetrovsk and Kharkiv regions. In 2017
and 2018, experts were mainly representatives of the bodies of the public
executive power of Ukraine; in 2010 - also experts from the courts and
law enforcement agencies are involved.
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Chart. 1. Effectiveness of procedural legislation of Ukraine and application of citizens by non-legal

methods
Received answers
The domestic procedural law more or Citizens who seek proper
. . less does not promote citizens in the implementation and protection
No Thetﬁ] car of the questionnaire and realization and I1):)rotection of their rights of fights and freedonrl)s through
e number of respondents < .
and freedoms, the number of answers | corruption, the number of answers in
in percents (%) of the total number of | percents (%) of the total number of
respondents respondents
2018 (60 experts) 54% (46% - rather contributes) 73% (19% - moral means)
2017 (60 experts) 73,59% 92,45%
2016 (40 experts i 120 ordinary | 75% experts, 27,5% ordinary citizens | 80% experts, 70% ordinary citizens
citizens)
2012 (100 entrepreneurs, experts) | 59,00 % 76,00 %
2010 (70 experts) 84,29 % 65,71 %
Chart. 2. Effectiveness of Public Authorities in Ukraine
Estimation Parliament of Ukraine Judges Executive bodies of | Local / m‘.“.“mpal
state power authorities
2018
unsatisfactorily 67% 59% 26% 22%
satisfactorily 30% 37% 52% 41%
good 3% 4% 22% 37%
perfectly 0% 0% 0% 0%
2016 (experts are ordinary citizens and representatives of public authorities)
unsatisfactorily 62% 31% 25% 18%
satisfactorily 31% 47% 49% 50%
good 6% 19% 21% 27%
perfectly 1% 3% 5% 5%
Chart. 3. The degree of public confidence to public authorities in Ukraine
Estimation Parliament of Ukraine Judges Executive bodies of | Local/ mqmmpal
state power authorities
2018
I do not trust at all 37% 22% 4% 4%
Rather, I do not trust 56% 67% 52% 48%
I trust more quickly 7% 11% 44% 37%
I totally trust 0% 0% 0% 11%
2016 (experts are ordinary citizens and representatives of public authorities)
I do not trust at all 62% 31% 25% 18%
Rather, I do not trust 31% 47% 49% 50%
I trust more quickly 6% 19% 21% 27%
I totally trust 1% 3% 5% 5%

Being incapable of solving the problems of the
normal exercise of their rights by reason of corrupti-
on, people are forced to unite through rallies, collec-
tive appeals and other forms of manifestation of the
right to peaceful assembly. Together they carries out
pressure on public authorities to stop human rights vi-
olations and prosecute corrupt officials to legal liabi-
lity and prevent the widespread practice of obtaining

unlawful benefit by public servants.
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The nature of the right to peaceful assembly is
being developed in the form of permission of citi-

to their own state. The fundamental

idea of this requirement is to correct and force pu-

act within the legal system, which is
to the development of society, whi-

ch ensures steady progress [3, p. 10]. Human rights
set moral standards for legitimacy and assessment of

ividual rights of every person deter-
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mine the supreme power of the people and the ranges
of possibilities of democratic politics [4, p. 211], the
free realization of individuals of their religious, eco-
nomic and political needs [5, p. 120]. Reflecting the
influence of these and all other general laws of human
nature, the right to peaceful assembly is relevant in
the time when people seek to convey to their public
authorities their vision of urgent reforms, which, as
a rule, relate to the whole nation. In this case, indivi-
dual means of communication with public authorities
on such issues have already exhausted their resources
and do not give the expected effect.

An essential element of the right to peaceful as-
sembly is its non-violent nature. Peaceful attitudes
of citizens in the exercise of this right may change
on the exact opposite, provided that the goal is to
overcome corruption, stop its widespread disse-
mination and the like. Changes in the peaceful na-
ture of the right to assembly are conditioned by
the negative nature of the phenomenon of corrup-
tion. And if citizens feel corruption and jointly
protest against it, this means that it has captured
there are many people. These unfair connections
systematic, prolonged and destroy the normal live-
lihoods of many people, excluding social progress.
This is corruption at the political level, when it invol-
ves representatives of the people elected at the local
and national levels. As scientists rightly emphasize,
corruption is a phenomenon that has been taken out
of the cultural sphere into the sphere of criminal cul-
tures in primary cultures (in terms of the importance
of their rights, above all the equal rights of each per-
son) and as a phenomenon that is natural to secondary
cultures, imitation, where it, due to social necessity,
actually acquires a degree of normativity [6, p. 179].
Corruption in the judicial system is the use of jud-
ges and officials who carry out administrative mana-
gement of judicial bodies, status, organizational and
authoritative powers, contrary to the norms of their
functioning established by the Constitution of Ukrai-
ne and legislation [7, p. 5].

In the face of preventing corruption the right to
peaceful assembly, only part of it remains, and, more
precisely, there is a right to assembly, a protest,
against corruption. There is a legal situation of social
activity of citizens and helplessness of public autho-
rity, which is dominated by malice and unjust enrich-
ment. No one with such a tendency can cope at the
time of public protests. Moreover, it does not change
with further efforts of public authorities and citizens,
aimed at anticorruption renewal of state-legal institu-
tions. Successful changes require long-term, consis-
tent, anti-corruption strategies that result in structural
improvements in educational and other spiritual and
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cultural foundations for the development of persona-
lity and society, a fair distribution of economic rent
(profit) and political honesty in the struggle for gai-
ning and retaining state power.

For public authority, which seeks to preserve its
influence in the state, a marker of tension in socie-
ty becomes time for citizens to exercise their right to
peaceful assembly. This is the moment when it is pos-
sible to find a common solution to the problem, in our
case, to overcome the tendency to increase corrupti-
on. Further delay by the public authorities reduces its
chances of reaching agreement with citizens, becau-
se, first, public protests are radicalized and their pea-
ceful way is gaining more and more signs of violence;
secondly, the subject of citizens’ dissatisfaction is not
just left, but the problem further deepens; and third,
citizens are resented by the stubbornness of public au-
thority, its insensitivity to their thoughts. Actually, the
very fact of the emergence of public assembly means
that public authority was closed to constructive citi-
zens’ initiatives. Accordingly, there is a low proba-
bility of its flexibility and readiness for mutual un-
derstanding with citizens. Then a new pattern arises
and operates, namely: the longer the conflict betwe-
en public authorities and citizens is exacerbated, the
less probability of solving it by peaceful means and
/ or the maintenance of state power by political force
against actions of which citizens act. The states, whe-
re such public demonstrations and protests are wides-
pread, have administrative and legal systems closed
for progressive ideas / proposals. And therefore, by
definition, they cannot how to prevent the transforma-
tion of peaceful assembly of citizens into their violent
protests, so to negotiate with them. As well as empha-
sized in the scientific literature, this is the corruption
of the political level, which in most cases becomes a
marker of countries with authoritarian or transitional
regimes [8, p. 7; 9].

Actually, the nature of the right to peaceful assem-
bly has a non-violent character by definition. Accor-
ding to art. 21 International Covenant on Civil and
Political Rights (1966), the right of peaceful assembly
shall be recognized. No restrictions may be placed on
the exercise of this right other than those imposed in
conformity with the law and which are necessary in a
democratic society in the interests of national security
or public safety, public order (ordre public), the pro-
tection of public health or morals or the protection of
the rights and freedoms of others [10]. The meeting
should be defined as peaceful if its organizers have
peaceful intentions and meetings are non-violent. The
term “peaceful” should be extended to conduct that
can irritate or offend others, and even to behavior that
temporarily hinders, hinders or interferes with the ac-
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tions of third parties. In addition to the principle of
non-violence, the understanding of the mechanism
for the implementation of the right to peaceful assem-
bly also includes taking into account the ideas of pre-
sumption of support for holding meetings, a positive
obligation of the state to promote peaceful assembly
and its protection, legality, proportionality, non-dis-
crimination, good governance, responsibility of the
public authority [11, p. 21-25].

“Meeting (assembly)” means an intentional and
temporary presence in a public place of a group of
persons with the aim of expressing common interes-
ts. Freedom of peaceful assembly is one of the basic
human rights that can be enjoyed and that can be rea-
lized by individuals and groups, unregistered associ-
ations, legal entities and other types of organizations.
Assemblies can serve a variety of purposes - inclu-
ding, to prevent or combat with the corruption in pu-
blic law sphere [12, p. 15].

At the same time, peaceful assembly is sometimes
a means of implementing a number of other rights of
individuals - the right of a citizen to freedom of opini-
on and belief, thoughts and words, to free expression
of his views and beliefs, for the use and dissemination
of information orally, in writing or otherwise, of his
choice, the right to free development of his personali-
ty, etc. The assemblies help individuals to avoid intel-
lectual and social isolation (loneliness) and participa-
te in the joint formulation of a certain public position
on a particular issue [11, p. 7, 18]. In accordance with
the Constitution of Ukraine, the fundamental right
to freedom, among other things, is disclosed throu-
gh the right to freedom of assembly [13, p. 167; 14].
This is an element of the totality of normative legal
constructions of regulation of morally predetermined
behavior of an individual (person, citizen) in various
manifestations of freedom in law [15, p. 281]. And if
freedom is the highest political goal, the guarantor of
the individual’s right to freely seek the pursuit of the
highest ideals of public and private life, then demo-
cracy is a utilitarian means for the protection of social
peace and individual freedoms [16, p. 88], including
through the exercise of the right to peaceful assembly
against corruption or other devastating socio-legal
phenomena.

According to clause 3 of Part 1 of Art. 2 of the Draft
Law of Ukraine “On the Procedure for Organizing and
Conducting Peaceful Measures” of 12.12.2012, No.
0918, a peaceful measure is a free, public expression
of a civil or political position of persons in which it
is possible to make demands, adopt resolutions, and
other requests on various issues public life, accessi-
ble to each meeting, held in the form of meetings,
rallies, campaigns, demonstrations, pickets or in any
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other combination of these forms on the initiative of
individuals or legal entities [17].

Consequently, the right to peaceful assembly is
realized in a situation where, first, the violation of
the existing legal norms is widespread, continuous
and lasts for a long time, and secondly, there are no
individual legal remedies for restoring justice throu-
gh the courts and other public-law institutions. For
people, this means that they are already fighting not
with each other but with public authority, where the
level of wrongdoing and other tyranny neutralized the
social effectiveness of the legal system. At the same
time, such violations should touch upon fundamental
values, namely: life, property, family, and others. In
particular, N. Machiavelli stressed that for a person
the fundamental importance is the encroachment on
property and / or spouses. In this case, people are star-
ting to fight frankly, which, as you know, may not be
limited to peaceful means.

The variety of options for implementing the right
to peaceful gatherings stipulates a number of nomina-
tions for its forms. For example, the term advocacy is
used to denote the organized efforts of citizens, their
associations and the process of representing their in-
terests in public authorities with a view to adopting
the necessary public authority decisions; their legiti-
mate influence on the specific officials of these bodies
and / or decision-making bodies or on politicians in
order to change a particular situation for the better; ef-
forts aimed at systematic and irreversible changes in
the environment, protection and representation of the
interests of citizens [18, p. 5]. However, such a form
of civic protest more likely resembles an acceptable
variant of the current public-private partnership - the
system of relations between the public authority and
the subject of private law (organization or otherwi-
se) in which this subject is given a major role in the
planning, financing and / or implementation certain
service / performance, rather than using traditional
co-operation procedures (eg, a tender). At the same
time, protection of state and communal interests is
guaranteed through institutional foundations, provi-
sions of normative acts and concluded agreements
[19, p. 25].

A representative form of advocacy in content may
lose its peaceful character and become violent, espe-
cially when violations of law are of a systemic nature
and relate to fundamental legal values. For example,
information about acceptable indicators of economic
growth in the Arab world (Egypt, Libya, etc.) and
Ukraine at the start of peaceful, and then violent, ral-
lies of citizens, proves the lack of impoverishment of
the population. However, the protesters were absolu-
tely convinced of the crisis of their country’s econo-
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mies, linking it primarily with the corruption of the
ruling elite and, accordingly, expecting a change of
government to reduce corruption [20, p. 23-24]. This
contradiction between economic indicators and self-
perception of the population is explained by the fact
that the economic rent that is extracted by the state is
not distributed fairly among all members of society,
but goes to the pockets of a narrow circle of powers,
stimulating popular discontent and bringing about a
tragic solution [21, p. 34]. In such cases, when the
reason for public speeches was the unfair distributi-
on of profits from the national economy and / or cor-
ruption, then the constitutional right to peaceful as-
sembly immediately or in a very short time turn into
violence, for example, such as nominating the term
“vigilantism” (Latin vigilio - to take care of it, and
vigilare all’adempimento del regolamento - to moni-
tor the implementation of the statute; nym iiberwa-
chen). Marked by this term concept means illegal,
albeit mostly legal, form of civil opposition against
inefficiency (including corruption) of public authority
and lack of law and order, violent struggle of citizens
for their rights, restoration of the rights, restraining
of corruption in the state, establishment of construc-
tive democratic influence of the people to the state,
ensuring openness of society and real restriction the
state by the law. The corpus of citizens of a coun-
try governed by democratic norms must include all
persons covered by the jurisdiction of that country,
except those temporarily residing therein and those
whose incapacity is proven [22, p. 78]. The subject
of the right to participate in the exercise of public au-
thority is not the people in the broad sense, but every
member of the public. In order to exercise this right,
it is not necessary to unite in political associations (al-
though this form is acceptable), since in a democratic
state not only the community, the people, the mass
can exercise control, but also an individual. It is noti-
ceable in this context that, for example, international
documents do not contain indications of the number
of interested persons, while perceiving one person as
a full representative of the people. For example, the
term “public” in international law means one or more
natural or legal persons, their associations, organi-
zations or groups acting in accordance with national
law or practice [23, p. 37; 24].

However, the violence and content of citizens’ ac-
tions in exercising their right to peaceful assembly are
not the only criteria that should be taken into account
when transforming the forms of exercise of this right.
For a more detailed classification of such forms, the
well-known Ukrainian lawyer R. Melnyk, also based
on other factors, namely: content, methods, place,
ways of coordinating the actions of participants in the
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peaceful assembly. On their basis, he highlighted the
hike, procession, musical parades (festivals), street
celebrations and street theatrical performances, con-
certs, pickets, infrastructure elements, information
points, meetings of political parties and unions, block-
ing, object grabbing, smartphonemobs and flashmobs,
costume performances, worker strikes, “paid” pickets
and demonstrations, special public events, open air
gatherings and meetings in enclosed spaces. In the
aspect of successful use of these fighting corruption
forms it is appropriate to recall the example of a me-
eting the groups of people in the Philippines 2001,
via text messages, near the church of EDSA Shrine to
protest against the corruption of President Joseph Es-
trada; The result of this action was that the country’s
president resigned [11, p. 79-95, 92].

Conclusion. Consequently, the prevalence, conti-
nuity and duration of the violation of law combined
with the ineffectiveness of individual legal remedies
for the restoration of justice through the courts and
other public-law institutes becomes a sufficient basis
for the realization of the right of people to peaceful
assembly by the collective of citizens. The right to
peaceful assembly is the freedom, the form of direct
democracy, the public expression of the civil or po-
litical position of persons, in which it is possible to
make demands, adopt resolutions, and other appeals
on various issues of public life, conducted in non-vio-
lent form of meetings, rallies, campaigns, demonstra-
tions, picketing or in another form acceptable to the
legal culture of society on the initiative of individuals
or legal entities, carried out by a group of people, ci-
tizens jointly. This right political, legally recognized
by the international community, determines the open-
ness of society for progressive change; has a peace-
ful and non-violent nature of propaganda and com-
munication, with the use of technical and other tools,
which make violence impossible. That is, the use of
firearms and other weapons, special means of coer-
cion is excluded. The realization of the idea of peace
in the nature of this right unfolds through the princi-
ples of presumption of support for holding meetings,
a positive obligation of the state to promote peaceful
assembly and its protection, legality, proportionality,
non-discrimination, good governance and responsibi-
lity of the public authority.

However, the right to peaceful assembly can also
be a private manifestation of existing forms of pre-
venting and combating corruption. And in this case,
it acquires the features of extreme integrity, sincerity
and strong emotions and feelings. The power of these
qualities, combined with the ignorance of their legiti-
mate interests by the public authorities, leads to poor
management of citizens within these acts and violen-
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ce. People are starting to fight frankly. Such qualities
are the result of the long languor citizens for justice
and the real act of law, not deception and violence. In
this connection, peaceful assembly, which are basi-
cally intended to counteract and combat corruption,
become violent forms. Among these forms, the most
irrational and powerful is vigilantism or rebellion,
going beyond the boundaries of existing laws, rema-
ining within the limits of the natural law to develop-
ment and revealing anticorruption opposition on the
part of human nature and law.

The prospect of further research becomes the ele-
ments of legal mechanisms for long-term guarantee
of preservation the achievements gained by citizens
as the result of the realised right to peaceful assembly
and revolt against corruption including variety types
of vigilantism.
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ACTPOTYPO®IHI - IHOCTPYMEHT BIP]?}YAJII)HOi MAHIIT!Y.JIHI_[IT TA
PEAJIBHA 3AI'PO3A IMBIVIBHIN BE3IIEII YKPAIHU

OJiena PEME3,
3100yBay cTymeHs JokTopa ¢digocodii kadenpu Teopii AepKaBH Ta IpaBa
HamionansHoi akagemii BHYTPIITHIX CIIpaB

V naHiif CTaTTi pO3TIAIAETHCS ITI00ATbHA MEpEKa iIHTEPHET, SIK «MalJaHINK» PO3BUTKY acTpotypdinry. [Ipencrasieni
Ccrmoco0r BUKOPHCTAHHS acTpOTypdiHTy Ta 3amporoHoBaHa Kiacuikariis ioro tumiB. HaBemeHo mpukiIamy icCHyBaHHS
acTpoTypQiHTy B pi3HUX cepax KUTTENISUIBHOCTI CYCITUIBCTBA.

BucaiTieno mpo0neMHi MOMEHTH, SKi BAHUKAIOTh IIPH BUKOPUCTaHHI acTpoTypdaMu popM Ta criocodiB acTpoTypQiHry,
TaKHUX SK: PEBITYBaHHs, KO-TBiTY, Ta KO-peTBITY. [IpoBefcHO aHami3 HAyKOBUX JOCTIIKCHb B YKpaiHi TaKOTO SBHUINA SK
acTpoTypQiHT.

Poskputo hopmu icHyBaHHS acTpoTyp(diHTy B OOJTIKOBHX 3aIicaX KOPUCTYBadiB COIiaIbHIX MEPEK.

Poskpurto ymoBHU THITONOTI3AIlT acTpoTyp(diHTY 13 HABEACHHAM MPHUKIAIIB 3aCTOCYBAHHS 1 BUKOPHUCTAHHS IHOTO SIBH-
ma.

Knrouosi cnosa: acmpomypgine, Oesnexa, «xibepnpocmip, Kibepbesneka, mac-media, GIPmMyanbHuti npocmip,
oesinghopmayis.

ASTROTURFING - INSTRUMENT OF VIRTUAL MANIPULATION AND REAL THREAT OF UKRAINE’S
CIVIL SAFETY

Olena REMEZ,
Doctor of Philosophy Degree from the Department of State Theory and Law
of the National Academy of Internal Affairs

This article considers the global Internet as a «playground» for the development of astroturfing. The ways of using
astroturfing and the classification of its types are presented. Examples of the existence of astroturfing in various spheres of
society are given.

The problems that arise when using astroturfing forms and methods of astroturfing, such as: retweet, co-tweet, and
co-retweet, are highlighted. The analysis of scientific researches in Ukraine of such phenomenon as astroturfing is carried
out.

Forms of existence of astroturfing in accounts of users of social networks are revealed.

Conditions for typologizing astroturfing with examples of application and use of this phenomenon are revealed.

Keywords: astroturfing, security, cyberspace, cybersecurity, mass media, virtual space, misinformation.

ASTROTURFING - UN INSTRUMENT VIRTUAL DE MANIPULARE SI O AMENINTARE REALA PENTRU
SECURITATEA CIVILA A UCRAINEI

Acest articol studiaza internetul global ca un ,Jloc de joaca” pentru dezvoltarea astroturfing-ului. Sunt prezentate
modalitatile de utilizare a astroturfingului si clasificarea tipurilor sale. Sunt prezentate exemple de existenta a astroturfingu-
lui in diferite sfere ale vietii sociale.

Sunt evidentiate problemele care apar atunci cand se utilizeaza forme si metode de astroturfing, precum: retweet, co-
tweet si co-retweet. Analiza cercetarilor stiintifice din Ucraina a fenomenului ca astroturfing este realizata.

Sunt dezvaluite forme de existenta a astroturfingului in conturile utilizatorilor de retele sociale.

Sunt dezvaluite conditiile tipologizarii astroturfingului cu exemple de aplicare si utilizare a acestui fenomen.

Cuvinte-cheie: astroturfing, securitate, cyberspace, securitate ciberneticd, mass-media, spatiu virtual, dezinformare.

npoosieMun  PiBeHb  KOM- €10; OH peecTpallisi 10 JIEP>KaBHUX YCTaHOB; TIOCIYTH

Hocranomca

n’rorepu3anii couiymy XXI cromitts mocsr
CYTTEBOTO 30UNIBIICHHS Y MOPIBHSHHI 3 TOMNEPEAHIM,
XX CTOMTTSIM, 1 MPOIOBXKYE PO3BUBATHCH. 3 MOSBOIO
[HTEpHETY CTamM AOCTYMHUMHU TaKi MOXKIIMBOCTI SIK:
3000yTTA OCBITM OHJIAIH; MOXJIHMBICTH OOMiHY Tpa-
¢iuHoIO, Bineo-, aynio- goro- Ta iHIIOW iH(OpMAaLi-
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IHTepHET-0aHKIHTY Ta OaraTo IHIMX, BAKOHAHHS SKUX
paHime Oyl MOXKIMBUMH TUIBKH O€3MOCepeHbO 3
0COOMCTOIO MTPHUCYTHICTIO Y BiIOMCTBI M ycTaHoBi. L1
Ta 1HIII MOYKJTMBOCTI M 3aXOIUICHHS CYyCIIUTLCTBA, AT
OCHOBY JI0 3apOLKCHHS 1 1HIIIO1, HE 3aBXKIH TO3UTHB-
HO1, CTOPOHH JIFOJICBKOTO TIPOTPECY — acTpoTypiHTYy.
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3HUKITN «KOPJOHW» CIIUIKYBaHHS - NepeOyBaroun
y Oyib-sIKifi KpaiHi CBITY B OyIb-SKHI Yac MOXHA I10-
CIUTKyBaTHCS 3 OyIb-KAM 10 BiIeO 3B’ SI3KY UM OHJIAlH-
repenuctti. AGO K TOAUTUTUCS «HAKUBOY BPAKECHHIM
BiJI IO/l YM TO PO3BAKAIBHOTO, YX MOJITUIHOTO Xa-
pakTepy 3a JOTIOMOTOIO0 «IIPSIMUX €ipiB».

[ opmartist, o 3HAXOIUTEHCS B MEPEXKi IHTEPHET €
0e3MEKHOIO Ta Ha Oy/Ib-sIKMI CMaK: CIIOpT, HayKa, Ky-
JIHAPISA, My3HKa, apXiTeKTypa, JU3aifH, AeKOp, CTHIb,
MOJIa — BCE II¢ Y TEKCTOBOMY, rpadanOMy, ¢oto, Bizieo
Ta aymio (popMaTax HesniueHna KiNbKiCTh ITyOITiKaIlii
PI3HOMAHITHOTO 3MICTY € 3arajbHO-J0CTYITHOIO, TPO-
T€ HE 3aBKIH MEPEBIPEHOIO, IO € HEraTUBHUM «BiJl-
TIHKOM» TaKoro SBHINA, K acTporypdinr. Toxk, iH-
dhopmartiitae 6:1aro (BiIKPHUTICTB 1 JETKO TOCTYITHICTD
iH(popMaIril) MoXKe BUKOPHCTOBYBAaTHUCh HE TLIBKH Ha
KOPHCTH, a i Ha KOy JOZICTBY.

AKTya/IbHICTh TeMH T0C/T/IKEHHSI CCPe/l HAYKOB-
1iB Ykpainu, aCTPOT'yp(blHF SIK SIBULLE JOCIIKEHE 30-
BCIM MaJIOFO KUTBKICTIO HAYKOBIIiB, 30kpema: FO. JlaHb-
Ko, V. Crepanuyk, A. bieakos, A. Mariiiuuk.

MeTo10 i 3aBJaHHAM CTATTi € AOCITIHKEHHS Ha-
YKOBOI 1H(1)opMau11 PO TIOHATTS acTPOTYpQiHTY SIK
3aco6y Mamnymmn CyCHlJ'ILCTBOM oo € 3arpo3or0
LUBIIbHIN Oe3meni, aHalli3 iCHYIOYHX PO3yMiHb acTpo-
Typ(}iHTY Ta HOTO THITOJIOTI3AIlis, OKpPEeCIeHHS (hopM
ICHyBaHHSI acTpOTyp(diHIy B OOJIKOBUX 3aIlMCax Ko-
PHUCTYBadiB.

Buxknan ocHoBHOTO MaTepiauy. «KoxxHOMY rapas-
TYETHCS IPaBO Ha CBOOOIY AYMKH i CJIOBa, HA BiIbHE
BUPXXCHHS CBOIX MOMIISIB 1 mepekoHanb. KoxeH mae
IIPaBo BUILHO 30MpaTtH, 30epiraty, BAKOPHUCTOBYBATH 1
MOLIUPIOBATH 1HGOPMAILIiI0 YCHO, MMCHMOBO a00 B iH-
v croci6 - Ha cBiii BuOip» [1. cT. 34]. Came Take
MpaBo, SIK CBOOO/A CTI0BA 3aKPiIJIEHO B OCHOBHOMY 3a-
KOHI Hamoi aepxaBu. HeszanexHo Bix Toro mepesipe-
HOIO Y Hi € iHpopMaLlisi BOoHa MOXke OyTH MoIIpeHa
Ta BUKOPUCTaHA OyIb-sIKUM Cy0’ €KTOM, ITPH IIbOMY HE
3aBKAM TaKi Cy0 €KTH MOXKYTh ITOHECTH BiAITOBITAITE-
HICTh 3a BTPYYaHHS B OCOOMCTE SKHUTTS JIFOMUHH, SKIIIO
HaBITh 3aKOHOM TaKi Jii € 3a00poHeHi. OCKUIbKH, 0c00a
CTOCOBHO $IKOI TIOIIUPIOETHCS 1H(OPMALIS HE 3aBKIH
3aXHMIIAE CBOT IHTEPECH LUISIXOM TI030BY JIO CYAY.

HeBig’eMHUM aTprOyTOM HAIOTO JKUATTS CTaJIH
CHOTO/IHI COIlialbHI Mepexi. B HUX MoXHA 3ycTpi-
TH PI3HOMaHITHY IH(OPMAIlI0 MPO MOCIYTH, Orojo-
meHHs1, GoTo, Bineo, HoBUHU Tomio. Y XXI cromiTti
HE YacTO 3YCTPIHETHCS JIFOAMHA, KA HE Ma€ BIACHOI
CTOpIHKHM X0ua 0 B OfHIH coLianpHil Mepexi. Bukiro-
YeHHSIM € X10a Jajieki celia 3 MaJOpO3BHHEHUM JIOCTY-
IIOM JI0 IITMPOKOKAOEITHPHOTO IHTEPHETY, /1e OLTBIIOCTI
HACEJICHHSI BHUCTAYa€ TUTHKA MOOLTHHOTO 3B’SI3KY Ta
MOOIUIBPHOTO iHTEpHETY A KOMYHIKamii (KpiM ThX
SKi HE KOPUCTYIOTBbCS Hi THM, Hi iHmmm). Tomy, Bap-
TO PO3MEKOBYBATH KOPUCTYBaUiB COIIAIbHUX MEPEK
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BiJl IHTEpHET-KOPHUCTYBauiB. AJDKe, € JIFOAH, SIKi KOPHC-
TYIOTBCS BHKIIIOUHO iH(GOpMaIliiHUMU caiitamu, 0e3
ineHTrdikamii KOpuCTyBada - HE MAIOTh OCOOMCTOTO
JIOTIHY 1 TapoJIs TSI BXOMY Y TI00AIBHY MEPEXKi, a KO-
PHCTYIOTBCS BUIBHHM AOCTYTIOM A0 caiTy. [Ipu npomy,
y IaHOMY BHIIAJIKy HE CJIijl BBaYKaTH MOKJIMBICTb 11CH-
tudikanii [P-agpecn enekTpoHHOro MPHUCTPOIO (HOYT-
OyKka, TUIaHIIETY, TeNe(QOHy TOIIO) 3a meHTI/I(bu(am}o

Ockinbku, ykazom Ilpesumenta «IIpo pirmeHHS
Panu HarioHabHOI Oe3mexku 1 000poHH YKpaiHH Bil
28 xsitHa 2017 poky «lIIpo 3acTocyBaHHS mepco-
HAJIHUX CIEIaTbHUX EKOHOMIUYHMX Ta IHIIHUX 00-
MEKyBaJIbHHUX 3axofiB (cankmiid)» Nel33/2017 Bix 15
TpaBHA 2017 poky BBEICHO OOMEXYBaJIbHI CaHKIIII,
o TepenoavaroTs 3a00poHy [HTepHET-TIpOBaiinepam
Ha/IaHHS TIOCIYT 3 JIOCTYIy KOPUCTyBadaM Mepei
IarepreT M0 pecypciB cepiiciB “Mail.ru”, “BronTtak-
Te”, “OHOKIACCHUKY ’, CAHKIIil TAKOXK BBENICHI MTPOTH
TOB “fAngexc”, pociiChbKUX KOMIIaHIH pO3pOOHUKIB-
aaTuBipyciB “Jlaboparopis Kacmepcekoro” 1 “JlokTop
Be6”, To cheporo AOCHIIDKEHHS Y JaHii CTarTi cTa-
HYTb Ti, AOCTYI JI0 SKUX HE OOMEKCHUH IHTCPHET-
npoBaiinepamu - Twitter Ta Facebook.

CouialsHUIMH MepekaMH KOpUCTYIOTbest 82% Bix
yCiX iHTEpHET-KOPHCTYyBaviB y CBiTi — 1,2 Mipx 4o-
noBik. Y Oepesni 2007 poky, BiABIAYBaHHS COIialib-
HHUX Mepex 3aiiMaio nuire 6% dacy, a 3a I’ ATh POKiB
3pocio (2012) xomuBanace Big 53% (Kuraii) no 98%
(CHIA) [2. c. 181].

BipryansHe criikyBaHHsI OyKBaJbHO 3arOJIOHMIIO
XKHUTTA cycrinbeeTBa. [Ipote, X0 i 31aeThes Mo y iX BU-
KOPUCTaHHI HeMa€ HETaTUBHUX HACIIIKIB, Ta CJIiJ BiJl-
MITHUTH, IO iX BIINB MOXKE OyTH sIK IIO3UTUBHUM, TaK 1
HaBITaKH.

3Bakatoun Ha iH(OpPMALIHHUN XapaKTep Cy4acHOL
€MOXH Ta CTPIMKUI PO3BHUTOK 3ac00iB MacoBOi KOMY-
HiKallli BaXJIMBE MICIe 3aiiMalOTh Mac-Memia (po3-
mmgpyBary) SK KaHajdd Ta PETPAHCISITOPH BILIHBY
Ha TPOMAJICHKY IMyMKy. B Ykpaini mume Bkiam 90-x
pp. XX CT. mouanu 3’ SBJSTHCS HAyKOBI Mpalll B SKHX
JIOCITKyBaiach 3a3HadeHa npobnemarukal3]. TooTo,
noHas 20 poKiB 3 AHS BCTaHOBJICHHS IIEPILOTO iHTEp-
HET cepBepy.

Actpotypd [AstroTurf]: ToBapHMIi 3HaK; Ha IO-
OyTOBOMY piBHI O3HAYa€ IITyYHUH Ta30H; y ITOJITHII
— IITYYHO CTBOpEHA CycliibHa aymKa. lloemHaHHS
yKa3aHUX 1HTepHpeTaliil a€ HAMOBHEHHS PO3YMiH-
HSl «acTpOTyp(IiHr» TAKUMH HaNPsIMKaMH: IITYyYHICTH
(He BiAMOBiga€ MIHCHOCTI/ HE CIIPABKHE ), ITiABUIIICHHS
PEHTHHTIB JTtOACH, MPOIYKTIB, 11€H, KOMITaHIA CHIIaAMHU
acTporypdepiB (HaHHATAMH HpalliBHUKAMH, 1110 JIFOTh
B ITbOMY Hampsimi)[4].

«AcCTpOTyp]iHI» — KaMIIaHisl, sIKa HAMaraeTbCs BU-
DJSIATH SIK BUPAXEHHS TPOMAJICHKOI TyMKH, TPOTE,
HACTIPaB/Ii, € IICHTPATi30BaHO Y3rOKCHOIO Ta OpraHi-
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30BaHOIO OKPEMOIO TPYIIOIO OCI0 y BIACHHX IHTEpecax
- 3BIJICH aHAJIOTis A0 OPEHIy CHHTETUIHOTO KUJIHMO-
BOTO IMOKPHUTTS Kommauii «AstroTurf» - Actporypad,
SIKFIA HAMAaraeTbCsl HACHiyBaTy CIIPABKHIO TPABY.

Mo>IIMBI THITONOTIYHI TPyNH acTpoTypQiHry BH-
JUIISIOTHCSL HA OCHOB1 HOTO TIOALIY B 3aJI€KHOCTI Bill
cdepy CyCIiTbHOTO KHUTTS TIOB’SI3aHOT 3 IHTEPHET Me-
peKaMH: TIOJIITHYHUHN, TOOYTOBHH, COIMIaIBLHIMN, Map-
KETUHIOBHH, MEIIMHUI TOIIO.

osiTuunuii acTporypdinr. [Ipore, HaHBILHBO-
BIIIMM 1 HAMOITBII OMaHIMBUM € acTPOTYP(iHT KOIH
HOr0 3aCTOCOBYIOTH y TOMITHYHINA cdepi — crpoda
CTBOPHUTH Bpa)XKEHHS IIHPOKOI MIATPUMKH TaM, A€ ii
Maso. s mporo Moxke OyTH 3ajisiHa HE TIIBKH OIHA
ocoba (actpotypd), a it actporypdHi rpymu. Kinska
IaTepueT-inerTrdikamiid Ta MAPOOIEHUX TPYIT THCKY
BUKOPHUCTOBYIOTBCSl [UISl BBEACHHS TPOMAJCHKOCTI B
OMaHy, IIUISIXOM ITOKa3y MO3MLIl acTpoTypdepa gk 3a-
rabHONPUIHSTOI TymMKku. Hampukmaz, y Tekcrax uu
3aroJIoBKax CIIOCTEPIra€TbCs TaKi CIIOBOCIIONYYCHHS,
SIK: «MEpexy 0O0ypmiio...» abo, HaBIIaKW, «BC1 y 3a-
XBari...», «BCE CYCIILCTBO CTPUBOXKEHE. ..» a00 «BC1
MiATPUMYIOTb. ..» - y TOH Yac, KOJHX TiIbKU HE BEJIUKIH
YacTHHI CYCHiJIbCTBA BiZloMa Ta UM iHIIa iHQOpMAILTisL.

Takox, acTpoTyp(iHI MOXKE BHUKOPHCTOBYBATHCH
JUTST TUCKPUMIHAITT CBOTO ITOJIITHMHOTO KOHKYPEHTA.
Hanpuknazn, y Jlormoni B 2008 porri oxHOTO 13 WiICHIB
KoMITaHii (Ha mocagy mepa) bopuca JIxorcoHa Oyio
cmiiMaHo Ha MyOmiKamii KOMeHTapiB y Onorax, IIo
KPUTHKYIOTh Or0 HayaJlbHHUKA, a Yepe3 KiTbKa POKiB
OyB IHIIMI BUTIAJIOK 3 YWICHOM IIi€l ) KOMIIaHIi, SKUH
3aBISIKM KOMEHTapsAM HaMarascsl 3armoOirTi KaHOuIa-
Ty naprii B Mmepu Ken JliBinrcroH[5].

AcTtpoTypdiHr - cepemoBuIIe IS PO3KBITY IIO-
MOyNni3My Ta iHCTPYMEHT MaHIMyJLil CyCHUIbHOIO
IYMKOIO, HAWMOTYKHIIIMKA I1HCTPYMEHT Ui PO3MO-
BCIOIDKCHHS (heiKkoBHX HOBUH. BizbMeMo Hampukian
pe3yJbpTaTH ONMTYBAaHHS HanepeaoaHi BHOOPIB. Sk me-
PEBIPUTH TOCTOBIPHICTD iHPOpMaIii? DakTHUHO HisK.
CyCIIBECTBY MOXKYTh HaB’3aTH TyMKY IIPO JIiIEPCTBO
y pedTHHrax TOTO YH IHIIOTO KaHIWAATa, MPH IEOMY
CTBOPHUBIIIH HOMY TO3UTUBHY XapaKTEPUCTHUKY. bijb-
IICTh TPOMAJISIH YKOJHUM YMHOM HE TEPEBIPATHMYTh
Oiorpadiro 9u «IMOCTYKHHID» CIHCOK, JOCBIT pOOOTH
91 HASBHICTH HE 3a/ICKJIapOBAHOTO MaifHa. A TTOBIpUTH
Tene0aveHHI0 YM PalioOMOBICHHIO, MTOCHJIAIOYHNCH Ha
3a{HATICTH UM HaBiTh HE LIKaBiCTh. 3pOOMBILIM TaKUii
«BUOIp Ha OCTIMm» icTOpis He3aneKHO1 YKpaiHu HoKa-
3y€, 110 3a YacTy JIIOAU B PE3yJIbTaTi 3aJIUILIAETHCS HE
3aJI0BOJICHI TaKMM BHOOPOM. [HKOIHM, OKpemi rpoma-
ISTHU, MOXKYTh BiAIIyKaTy iH(OpMaIliro, ska AUCKpe-
muTye (MaiOyTHHOTO) TIOTITHYHOTO Jis4a, IIOKA3yI0uH
HOTO «TEMHI CTOPOHWY 1 HAMAraroThCsl OTPUITIONHUTH
BifHaiineny iHopmanito. [Ipote, Taka qymKa Moxke
OyTH MIBUJIKO «IIPULITYIIICHA» acTpoTypdamu ado ik Ha
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(OH1 «IO3UTHBHOI XapaKTEPUCTUKU» BKE HE CIIPUi-
MAa€eThCsl.

[TomiTuaauit  acTpOTYpGIHT, € IICHTPaATI30BaHO
Y3rOHKEHOI0 Je31HPOPMAIIHOK KaMIIaHI€0, B sKii
YYaCHUKH «IIPETCHAYIOTH» Ha MIATPUMKY 3BHYAWHHX
rpomafsH (iX ronoc mia yac BUOOpiB), sIKi IiIOTH HE3a-
JISKHO, MOYKE HaBiTh BIUTMBATH Ha PE3yJIETaTH BUOOPIB
Ta iHMI (HOPMH MONITUIHOT MMOBENIHKH. THM HEe MEHIIL,
Ba)KKO OLIIHMTH MacIITa0H Ta €PEKTUBHICTb MOIITHY-
HOro acTpoTypdinry 0e3 iHdopmallii «0OCHOBHOT iCTH-
HI», TAaKoI SIK IepeBipeHa 0COOHUCTICTh OTO areHTiB Ta
nipOyproBadiB. Taka kamIiaHist SsBHO OOMaHIOE ayJUTO-
pito MI0I0 OCOOMCTOCTI i yYaCHUKIB: iM IUIATATH UM
IHIIIMM YUHOM CTUMYJTIOIOTBCS aKTOPH, a HE 3BHYAIHI
rpoMazsHu. Tomy, acTpoTypdiHr CiIiJl BH3HAYATH SIK
IHCTPYMEHT pO3MOBCIOKEHHS Ne3iH(opMartii.

3 1M SIBUILIEM BKe 3yCTPLINCA JIesIKi KpaiHH CBITY.
Hamnpukian, npesuaentceki Bubopu B [liBnensiit Ko-
pei 2012 poky, ne HarionansHa po3BigyBalibHa CITy)K0a
(mani - HIC) BukopucToByBasia acTpOTYPGhIiHT IS ITiI-
TPUMKH KOHCepBaTUBHOTO KaHnujara Ilapk Jxen Xe
- 33 JaHVMH JISP’)KaBHUX MPOKYPOPIB Ta KYPHAIICTIB,
areaty HIC omyOrnikyBanu cOTHI THCSY MOBiIOMIICHD
y Twitter, 100 BIJMHYTH Ha TPOMAJACBKY OYMKY Ha
kopucTb oopanns [lana [[xen Xe, kanauaara B mpe-
3WJICHTH Bif ITpaBistdoi mapTii CaeHypigaHTa Ta JOYKH
cwioBuka Uynra-Ilapk, skwii iepeOyBaB mpu Biiafi B
1960-x 1 1970-x, ab0 * HEIOxaBHI BUOOPH TIPE3UICH-
ta CIA y 2016 poui (BTpy4anHs y Bubopu Pociero)
[6]. Taxox, 22 numHs 2017 poky NOIBCBHKI Meia MoBi-
JOMMIIY TIPO aTaKy acTpoTypdepis, 1 Bizpasy movanach
00poThOa - 00pi3Ka XEHITETIB «TPOMAISIH», IO BU-
CJIOBJIIOBAJIM CBOIO IO3UIII0 IPOTH 3alPOIIOHOBAHOI
Toai pedopmu y BepxoBHomy cymi. CTBepmKyBaiiy,
mo nporecTu Oynu (ajbLUIMBOIO IMITALIE€I0 «acTpo-
Typdy», mo ¢inaHcyeTbess MinbsipaepoM Jlxopmkem
Copocom[7]. TToBropHe TBiTYBaHHS OmHaKoBUX (hpas
Ta KyJICMETHE PETBITYBaHHS COTEHB JIOMHCIB 3a Mapy
TOJIMH - TI€ YiTKi BITOWTKH IITYYHUX PYXiB, a HE TPHU-
POIHIH pyX.

[NoniOHe sBUIIE, € 0O3HAKOIO Ta IHCTPYMEHTOM CaMe
JEMOKPaTHYHOTO CycrniibeTBa. OCKibKM YKpaiHa €
JEMOKPaTHYHOIO JEP’KaBoOI0, TO Maie KOKEH YCBi-
JIOMJTIOE 1 3HA€E PO CBOOOY CJIOBA Ta BUTLHE BHUCIIOB-
JIIOBaHHS BJIACHOI TyMKkH. Tomy, Ae3iHdopMartis Moxe
OyTH 0COOIHMBO 3ryOHOIO TS TEMOKPATHYHUX TIPOIIC-
CiB, BpaxoByIOUYH Bce OUIBII IIEHTPaJIbHY POJIb Mefia y
MONITHYHOMY CIUIKYBaHHi.

Ilo6yToBunii actporypdinr. Hanpuknaz, ctBopeH-
HS CBOTO «BIPTYaJdbHOTO S» MUIAXOM AEMOHCTpAITil
Ha CTOPIHKAX Yy COMaIbHUX Mepekax iHpopmartii mpo
CBOI JIOCATHEHHS, «IIOJIBUI'M», 3aXOIUICHHS UM, HaBIIa-
KM, «ararii» 10 HaBKOJIHUILIHBOTO CBITY 3a yacTy OyBae
nuie «obpa3om» SKUH CTBOPEHO, a HE € HACIPaBi.
Posmimenoro iHdopmariieto Ha nepcoHaTBLHUX CTOPiH-

APRILIE 2020



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALTHOHAJTbHBIIT FOPUITHYECKI! KYPHAJL: TEOPHA 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

Kax JIIOIEH 4acTo KOPUCTYIOThCs 3moumHLi. Hampu-
KJIaJl, KOJIU 3’sBJIsI€ThCs iH(OpMallis Ha CTOPIHII, 3a
SIKOIO CITOCTEPITAIOTh 3JIOBMUCHHKH, TIPO TE, IO 3arli-
KaBJIeHa JIJISI HUX 0c00a 3HAXOIHUTHCS 32 KOPJAOHOM Ha
BiJITIOYMHKY, TO YaCTO IICJIsI MOBEPHEHHS 3 HHOTO TaKi
JIOIM 3HAXOMSTh (pakT morpaOyBaHHs CBOET KBAPTHUPH.
VY upoMy mojsira€ HeraTuBHAa CTOPOHA BHKOPUCTAHHS
€IIEMEHTY acTpOTypQiHTY.

MapxkerunroBuii actporypdinr. 3a octanni 10
POKIB, TIOMITHO 3pOCJa KUIBKICTh MPOITO3HUITi TTOCTyT
Ta TOBapiB, AKI MOXKHA NPUI0ATH HE BUXOISUH 3 JOMY
— 3HAHIIOBIIM TOBap Ha CalTi, MPOYMTABIIM BiAIO-
BifIHI XapaKTepUCTHKU(HABITb, HE 3aBXIH 1 HE KOKEH
11e pOOHUTH) MOYKHA TIEPEHTH 10 TIOBHOT 200 4aCcTKOBOT
CIUTaTH KOINTIB OHJIAaWH. Haipo3moBCIOMKEHIMIM €
BHCBIT/ICHHS 1H(OpMaLIii IIpo TOBap i3 MePeKOHAHHSIM,
o BUOIp came y IOTO MOKYIIA, Ha JAaHOMY CailTi €
BUOOPOM THUCSUIB (camy >k JOCTOBIpHICTH iH(opmMarii
MIEPEBIPUTH HE SIBISIETHCS MOKIIMBUM), BiIOYBa€ThCA
3aCTOCYBaHHS MapKEeTHHTOBOTO acTporypdinry. Lle €
HETaTUBHUM (HhaKTOPOM, IO 3aBHA€ IIKOMY CYCIIiIb-
CTBY. AJDKe, 3IIOBMHCHHUKH ITOTIEPETHHO CTBOPHBIIH
«igeanpHy» Oi3HeC CTOPIHKY, BIIPOIOBX TPHUBAJIOTO
4acy «BJIMBAIOTHCS» B JIOBIPY 1 MPOMOHYIOTH TOBAPH
(3a mepenomIaroo), abo YaCTKOBOI oriatu. B pe3yinb-
TaTi JOBIPJIHBI TPOMAIIHA HE OTPUMYIOTH Hi TOBap,
Hi CBOI KOITH Hazaa. BopoTwcs i3 MapKeTHHTOBUM
acTpoTyp(iHroM JOCUTH CKJIAIHO, aJKe IHCTUTYT 0O0-
poTHOH 3 ne3iHdopmaliicto B YKpaiHi He PO3BHHEHHUH.

Meniiinuii acrporypginr. Menia (anri. media
— 3aco0wu, criocobu). [Tnarpopmu coriabHIX Metia,
taki sk Twitter Ta Facebook, cTanu ronoBauM miciiem
MEPECIYHUX TPOMAISIH JJIi OOTOBOPCHHS ITOJIITHKH,
TIOIIMPEHHAS. HOBUH Ta OpraHi3amii KOJICKTUBHUX IiM.
Menia TakoXX MarOThb HOTEHLIAN Ui BCTaHOBJICHHS
MOPSKY AEHHOTO HOBUH, OCKUTBKH JKYPHATICTH MPH-
JUJISIFOTH MAJIBHY YBary JUCKYCIsIM y COLajbHUX Me-
pekax. 3pocraroda pojib TiIepiB JyMOK Ta TIEPECIIHIX
TPOMaJISIH y Tiporieci GopMyBaHHS TPOMaJICHKOT TYMKH
MOY€ JaTH MOYKJIMBICTh HOBUM Cy0'ekTaM (hOpMyBaTu
IpOMaJIChKi TUCKYPCH Ha CBOIO KOPUCTB[6].

AcTpoTypdiHr — 3arpo3a He TiNbKH BipTyaJbHO-
T0 XHUTTA. Y peaJlbHOMY JKHTTI MOXKYTh iCHYBaTH iH-
CTUTYIIIOHATI30BaHI aKTOPH, SKi JOIOMararTh opra-
HI3yBaTd HE TUIBKH CIIpaBXHI HU30BI PyXH, a HaBITh
acTpoTyp(diHr-KaMITaHii, Tki MOKYTh OyTH I ATpUMaHi
a0o TpHeaHAaHI CIPaBXHIMH BipyIOUUMH (32 11€10).

[MpuHuunm acTpoTyphiHry MOXKYTb TOKJIACTHCS Ha
ABTOMATHU30BaHi a00 JIFOICHKI areHTH 151 OIIUPEHHS
CBOiX TIOBIZIOMJICHb. BUKOpHICTaHHS «COMiaTbHUX 00-
TiB» € JICIICBIINM Ta IPOCTIIIMM B MacIuTaldl BUTpAT,
TOMI K OOJIIKOBI 3aITMCH JIIOACH - TPUHAWMHI Teope-
THUYHO - TOBUHHI OyTH MEPEKOHIUBILIMMHU IS ayJUTO-
pii Ta MOXOIUTH Ha MOCTIMHUX, peaTbHUX KOPUCTYBa-
4iB, a JJIsl HOTO MOTPiOHO BUKOpHUCTAaTH iH(OpMALiIo
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PO peajbHUX JIONEeH — Ha [Ie MAJIO XTO MOTOMKYETHCSL.
IIpore, Oymyun dacTHHOIO iH(pOPMAITIHHOT KaMITaHii,
obuaBa «pecypcu» OymyTh MOITUPIOBATH PIBHOMIPHI
a00 MpUHAKMHI TOTI0H1 TIOB1IOMIICHHSI TIPOTSATOM TICB-
HOTO Tiepiony 4acy[6].

JisnpHICTE acTpoTypdiHry € HeOe3MedHOIo s
CTa0UIBHOCTI 1 iTICHOCTI OyAb-5sIKO1 AEpXKAaBH.

3akon Ykpainu «I[Ipo HamioHanbHy Oe3neKy Ykpa-
iHM» BU3HAUa€e BUAM OE3MeKH cepel sSKuX Oe3reka iH-
(hopMaLIiiHOTO MPOCTOPY MICTUTBCSA Y TOJOKEHHIX
npo Crparerito kibepOesneku Ykpainu. Y 3akoHi Ta-
KOXK yKa3aHi 3acajiu peanizalii Mi>KHapOAHOT MO THKH
y cepi HaioHaTBHOT Oe3MeKH, 30KpeMa, iH(opMarii-
HO{, Ha 3aXHCT HAIlIOHATLHUX iHTEepeciB Ykpainu. «Pe-
amizaris Crparerii kibepOe3rnekn YKpaiau 3IiHCHIO-
€ThCSI HA OCHOBI HaIliOHAIBHOTO 000POHHOTO, Oe3Ie-
KOBOTO, EKOHOMIYHOT0, IHTEJICKTYaTbHOTO ITOTEHITI ATy
3 BUKOPHCTaHHSIM MEXaHi3MiB AEpKaBHO-TIPHUBATHOTO
MapTHEPCTBA, & TAKOXK i3 3aIyYeHHSIM MDKHApOAHOI
KOHCYJTBTaTUBHOI, (HiHAHCOBO1, MaTEPiaTbHO-TEXHITHOT
JorroMore»[8].

3akoH Ykpainu «I1po oCHOBHI 3acajau 3a0e3reUeH-
Hs KibepOe3nekn YKpaiHm» BU3HAYa€ OCHOBH 3aXUCTY
JKUTTEBO BOXKJIMBUX IHTEPECIB JIFOMWHU 1 TPOMAJISTHU-
Ha, CyCIIJIbCTBA Ta IEPKaBH, HALIIOHAJIBHUX 1HTEPECiB
Ykpainu y kidepripocropi. BU3Ha9aroThCS TakoXK iH-
JleKaropy Kibep3arpo3 — MOKa3HUKH (TEXHIYHI JaHi),
OJIHAK, YKOJHUM YMHWM HE BU3HAYAETHCS TOHSTTS
actpotypdinr[8]. Lle € BenMKrM HETOMIKOM, OCKLIBKH,
BKa3aHe sSBUIIEC MOXe OyTH BUKOPHCTaHE MPOTH Jep-
JKaBHUX 1HTEpECIB Ta € HETAaTUBHUM IHCTPYMEHTOM B
JIEMOKPATHIHOMY CYCITITBCTBI.

Came TOMY, JOCTIPKEHHS IHOTO SBUINA Ta 3aBYac-
HOI TOOYTOBY MOMKJIFIBOTO 3aXHCTY Bij 3aCTOCYBaHHS
JTAaHOT TEXHOJIOTIi IIPOTH BJIaH € BAXIMBUM HaIPsIM-
KOM 3a0e3rneyeHHsI Oe3MeKH KpaiHH.

Cepen dopmu icHyBaHHS acTpOTYp(IiHTY MOXYTb
OyTH BUKOPHCTAaHI:

- PETBITTYBaHHS - II¢ HAUTIPOCTIIIHIA CIIOCIO, 32
JTOTIOMOTOIO SIKOTO aKayHT acTpOTyp(]iHTy MOXKE TIOCH-
JIUTH TIOBIJIOMJICHHSI KaMIIaHii - /Ui IOT0 MOTPiOEeH
JIIIE OIMH KITiK. ToMy He TUBHO, 1110 TiostoBrHA (48%)
TBITIB € PETBITaMH - y 6ararb0x BUIaIKax - O0MiKOBUM
3amuCcOM(IITYIHNM);

- KO-TBIT TaKOX € Jy’Ke MOIHUPECHUM SBUILEM Y
HarmoMy Habopi ganmx: BiH MmictuTh 100 000 opwri-
HanmbHUX TBITIB NIS (TOOTO HEpETBITIB), 3 SIKUX JIMIIE
TPOXH OiNbllIe MOJOBHHHU yHiKaIbHHUX([8]. brusbko 45
000 TBiTiB pO3MIILIEHO KiJbKa pa3iB pi3HUMH OOIiKO-
BuMH 3anucamu NIS. 3Bajkarouu Ha Te, 10 Haln AaHl
- e ymmre 10% BuOIpKH BCiX OMyOmiKOBaHMX TBITIB,
CITPaBKHE YUCIIO MOXKE OyTH HaBITh BUIIE. BibIT Hixk
y TIOJIOBUHI BHIIA/IKIB I1i OIHAKOB1 TBITH ITyOIIKYIOTHCS
TOYHO B TY K CEKYHJY;

- KO-PeTBITTIHT - IIOBTOPHE PETBITyBaHHS MPO-

19



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA « HALTHOHAJTbHBII FOPHIMYECKITI KYPHAJL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

TSITOM KOPOTKOT'O TIEPioly TOTO K TOBiIOMIICHHS 3 00-
JIIKOBOT'O 3aIlHCy, sIKe MOXKe OyTH abo He Moxe OyTH
JaCTHHOIO KaMTIaHii - 3HOBY HaI3BUYAIHO TIOIIHPEHE B
HamoMy Ha0opi gaHux: juiie 17% peTBiTiB € yHIKaIb-
HuMU. Ha BiiMiHy Bil KO-TBiTyBaHHS, KO-pETBITYBaHHS
€ OutbI posnoBcromkeHuM. Jlue 20% 3’SBISIFOThCS
MPOTATOM OIHI€T XBUIIMHH, a 99% - IPOTATOM OIHOTO
TIKHS. Y BUTAJAKY CIIIJIFHOTO PETBITYBAHHS - HA Bij-
MiHy BiJl KO-TBITTYBaHHS - € OOIPyHTOBaHa HMOBIip-
HICTB TOTO, IIIO JIBA aKAyHTH, SKi PETBITYIOTh TOH ca-
MU TpeTii 0OMIKOBHIA 3amKc, HE € YaCTHHOIO KamIia-
Hil, a IPOCTO IBOMA MOCTIHHUMH KOPUCTYBayaMH, siKi,
SK HACNiZOK, MepecHiayIoTh (I peTBITYIOTh) T came
paxyHOK. AJie TTOBTOPHE PETBITYBaHHS OTHUX 1 THX K&
0OJTIKOBUX 3aITACIB MPOTSATOM ONHI€T XBHIIMHU 37a€Th-
sl HE3BUIAWHUM 3Pa3KOM, SKH BapTO BI/IB‘II/ITI/I[6]

Y 3arabHOMY, MOXHA BUKOPHUCTOBYBATH peTBlTHy,
KO- TBlTHy Ta KO-PETBITHY MEpPEXi 1151 BUSIBJICHHSI Maii-
e THCSAYi JOJATKOBHX OONIKOBUX 3aIUCIB, SIKi MAIOTh
OTHAKOBY ITiJI03PLITY CXeMy KOOPIAHWHAITIT TOB1TOMIICHb.
I xo4a iMeHa iX 0OIIKOBUX 3aMKCiB HE BKa3aHi B CyI0-
BUX JIOKyMEHTaX, BOHHU, IMOBIPHO, TAKOXX € YACTUHOIO
KaMIaHii: X ToAMHHA, IIOACHHA Ta MIOTHKHEBA aKTHB-
HicTh Harazxye oOmikoBi 3amucu NIS, y HEX € cxoxi
imenTudikaropu Twitter, peTBITYIOTH Ti cami akayHTH
Ta TBIT Ha Ti X TEMH, 110 1 BimoMi akayHTH NIS.

BucnoBok. Jlociimkerns iHGopMartii mpo HOHATTS
acTpoTyp(iHry, sIK 3ac00y MaHIMMyJIsLii CyCIiIbCTBOM
MOKA3aJI0, 10 BKa3aHEe SBUILE € 3arpO30I0 [UBIIbHIH
Oesmei.

[IpoBenenuii aHami3 iICHYIOUMX PO3YyMiHb aCTPOTYP-
(biHTY Ta HaBeJIeHA OTO THITOJIOT13aIlisl JO3BOJIMIA BH-
CBITJIMTH 1 HABECTH TIPUKJIA]T 3aCTOCYBAaHHS acTPOTYp-
(iHry B CYCHUJIBHOMY Ta 0COOMCTOMY JKHTTI JIFONCH.

Okpecneri Gopmu icHyBaHHS acTpOTypQiHTY B
OOJIKOBHX 3aIMcax KOPUCTYBadiB, OAHOYACHO i3 3pOC-
TAaHHAM Ta PO3BUTKOM iH(OpPMAIIHIX TEXHOJIOTiH
CIIPUYMHIIIO TIEPEBOPOT y crocobax Ta ¢opmax co-
[iaJhbHOTO CHUIKYBaHHS. 3aBISIKM TI0sBI [HTEpHETY,
BipTyaJIbHE CHUIKYBaHHS 3aMIiHIIO OLIBITy YACTHHY
BepOabHOTO CHiNIKyBaHHs. BipTyansHa koMl roTepHa
comiamizauis (kidepcouiamizimiss) MpoWIIIa YCHiIHY
aJlanTamio BIPOJOBK CBOTO CTaHOBIICHHS, HaJaBIIH
3MOTY 3apOJUTHCH 1 IIOTCHIIIHUM HeOe3eKaM, OTHAM
3 AKHX € acTpoTyp(]iHT.

Matoun AeKiTbKa KOMIT IOTEpiB Ta KiTbKa OIepa-
TUBHUX TPALBHUKIB, LTl JIETIOHH TNPUXWIGHHUKIB
MOXXYTh BUMAIbOBYBATUCS 3 TIOBITPSL, 1 IIe MOXKe OyTH
MEHII BapTiCHUM Y 3aTparax KOIITIB, Hi>K COTHI THCAY
I'PUBEHb BUTPAUCHUX 32 [IPOILIAUYEHI MITHHIU JIIOSM.
Ha ckinbku IIMPOKO PO3MOBCIOIKEHA IPaKTUKa BU-
KOPUCTAHHS acTPOTYp(IHTY MOXKHA JIUIIIE 3/10TayBa-
TUCh. AJDKe, camol nedininii «aCTpOTyp(bmr» y 3aKo-
HO/IaBCTBI HE ICHYE, a B HAYKOBH1 CBIT TUIBKH BXOISITH
nepiui myOmikamii Moao AOCTiMKEHHS IBOTO SBUILA.

20

VY yac, xonu Qaktuyna iH(opMaris € HeoOXiTHICTIO,
KOYKEH 3 HaC, Y BCbOMY CBITI 3aCIIyTOBY€ Ha JIOCTYII IO
TOYHOT 3BITHOCTI 3 IUJTICHICTIO B CBOil OCHOBI.
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HECTOP MAXHO - ITPOBIJIHUK _[I[Eﬁ AHAPXO-KOMYHI3MY
B YKPAIHI
Muxkoaa TAPAHEHKO,

KaHIUJaT iICTOPUYHUX HayK, JOLCHT Kadeapu myOaiuHOro npasa GakyabTeTy COLIONOrii i mpaBa
HarmioHansHOTO TEXHITHOTO YHIBEPCUTETY YKpaiHH
«KuiBchbKUH TONMITEXHIYHAN 1HCTUTYT iMeHi Iropst CikopChKOTO»
Bosaogumup MEJIBHUK,
CTYIEHT (DaKyJIBTETy COITioNIOrii 1 MpaBa HarlioHamsHOTO TEXHIYHOTO YHIBEPCUTETY YKpaiHU
«KuiBchbKUH TONMITEXHIYHAN 1HCTUTYT iMeHi Iropst CikopChKOTO»

VY cTaTTi po3nIAIaloThCS MMTAaHHSA (POPMYBAHHS 1 PO3BHTKY iI€HHO-TIOTITHYHUX TOTYISITIIB OHOTO 3 MTPOBiTHUX MPEICTAB-
HUKIB aHapxi3my B Ykpaini Hecropa MaxHa. ABTOpH CTarTi aHali3yloTh ydacTh H. MaxHa B yKpaiHCHKUX HalliOHaJIbHO-
BU3BOJBHUX 3MaraHHsax B 1917 — 1921 pp., Horo ponb y po3ropraHti B YKpaiHi MacoBOTO CEJSTHCHKOTO MOBCTaHCHKOTO
PYXY, CTBOPEHHI aHapX0-MaXHOBCHKOI PEeCIyOIiKH Ta y MpoLecax BiIpO/KEHHS YKpaiHChKOI A€p)KaBHOCTI.

Kniouosi cnosa: anapxism, anapxo-KkomyHicmu, aHapxo-mMaxHo8cbka pecnyonika, «6amvKko», NOIMUKa «60EHHO20 KO-
MYHIZMY», Oukmamypa nponemapiamy, maxuoswuna, «Habamy, Hapo0oe1ados, pesonoyilina NOBCMAHCbKA apMisa (Max-
HOBYIB), mMpemsl COYIaNbHA PEBOTIOYIs.

NESTOR MAKHNO - CONDUCTOR OF ANARCHO-COMMUNISM IDEAS IN UKRAINE

Mykola TARANENKO,
Candidate of Historical Sciences, Associate Professor Public Law Departments Faculty of Sociology and Law National
Technical University of Ukraine «Igor Sikorsky Kyiv Polytechnic Institute»
Volodymyr MELNYK,
Student of the Faculty of Sociology and Law National Technical University of Ukraine «Igor Sikorsky
Kyiv Polytechnic Institute»

The article deals with the formation and development of ideological and political views of one of the leading representatives
of anarchism in Ukraine Nestor Makhno. The authors of the article analyze N. Makhn’s participation in Ukrainian national
liberation competitions in 1917 - 1921, his role in the deployment of a mass peasant rebel movement in Ukraine, the creation
of an anarcho-Makhno republic and in the processes of revival of Ukrainian statehood.

Keywords: anarchism, anarcho-communists, anarcho-Makhno republic, “father”, politics “military communism”,
dictatorship of the proletariat, Makhnovist, “Nabat”, democracy, revolutionary insurgent army (Makhno), third social
revolution.

NESTOR MAKHNO ESTE CONDUCTA IDEILOR ANARCOCOMUNISMULUI DIN UCRAINA

Articolul trateaza formarea si dezvoltarea opiniilor ideologice si politice ale unuia dintre reprezentantii de frunte ai
anarhismului din Ucraina Nestor Makhno. Autorii articolului analizeaza participarea lui N. Makhn la competitii de eliberare
nationald din Ucraina in 1917 - 1921, rolul sau 1n desfasurarea unei miscari rebele taranesti de masé in Ucraina, crearea unei
republici anarcho-Makhno si in procesele de renastere a statalitatii ucrainene.

Cuvinte-cheie: anarhism, anarco-comunisti, republica anarh-Makhno, ,,tata”, politica ,, comunismului de razboi”, dic-
tatura proletariatului, Makhnovist, ,,Nabat”, democratie, armata revolutionara insurgenta (Makhno), a treia revolutie
sociald.

HOCTaHOBKa npodaemu. Po3msanaroun icto-
PUYHI TTOfiT CTOPIYHOI JaBHUHM, TTOB’S3aHi1 3
BIJIPOIKEHHSIM YKpaTHCHKO1 AepKaBHOCTI Ta ii 3aHeT1a-
JIOM Ha 1o4aTtky XX CT., HE MOYKHA 3aJIUIITUTH 11032 yBa-
TOIO OJIHY 3 HAWOLIBII SICKPaBUX, CBOEPITHIX Ta HETIC-
pECIYHMX 0COOMCTOCTEH TOTO Hacy, sikoro O0yB Hectop
Maxno. [TocminoBHAN BUPA3HUK 1 3aXUCHUK ITParHeHb

APRILIE 2020

Ta IHTEPEeCiB MHPOKUX ceIIHChKUX Mac [liBaHs Ykpa-
HHM, BCEHapOIHO BU3HAHHH X «OaTbKOM», BiH BOIOBAB,
3aXMIIAI0YH IHTEPECH YKPaiHCHKOTO cefla, MPAKTHUIHO
3 yciMa BiaJaMHu Ta PeXUMaMu, 110 iCHYBalIu Yy TOH
OypemHuii yac B Ykpaini. Tomy icTopuunuii peHOMEH
Oarpka H. Maxna 3aBx1 BUKIIMKAB 1 MPOIOBXKYE BU-
KIIMKATH MiABHUINCHAHN 1HTEpecC 3 OOKY JOCIiJHHUKIB Bi-
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TYM3HSIHOI MUHYBLIVMHH SIK y TIOTIEPEAHIH Iepiof, Tak i
B CKJIaJHAX YMOBAX Cy4acHOTo Oy/iBHHUIITBA HE3AJICHK-
HOI YKpaiHCBKOi JepKaBy.

AKTYyaJbHICTh TeMH AOCJIiIZKeHHs1. Y CBITII Cy-
YaCHUX MPOLECiB AeLEHTpalli3allii Ta 3apoBaKEHHS
HapOJOBIas, SIKi HA0YBalOTh 0COOIMBOTO 3HAUYCHHS
B YKpaiHi, NUTaHHs BUBYEHHS iCTOPUYHOTO TOCBITY
(dbopmyBaHHS 1 pO3BUTKY HOOYIOBaHOI Ha CaMOBPS-
Hill OCHOB1 aHapX0-MaxXHOBCBHKOI peCIyOIiKH Mif] yac
HaI[iOHAJIbHO-BU3BONILHUX 3Maranb 1917-1921 pp.,
0e3CcyMHIBHO, Ma€ He3alepeyHy 3HAYUMICTb 1 aKTy-
QIIBHICTb.

CraH nocJixxeHHst

Bapro 3a3HaunTH, 110 iICTOPUYHA TOCTATh OJHOTO
3 aKTHBHUX YYaCHHKIB peBONIOLiiiHMX moaid 1917-
1921 pp. Hectopa Maxna 3 yacy nporojouieHHs He-
3aJIe)KHOCTI YKpaiHU BUKJIMKAJIA IOMITHUH ITiJIBUIIIC-
HUH iHTepec YKpalHCBhKUX iCTOpHKiB. B 11bOMy KOH-
TEKCTI CIIiJ], HacaMIiepe]], Ha3BaTH MOHorpadivuHi J10-
cmimkenns B. Bepcrioka [1], B. BonkoBuHchkoro [2],
JL. SIpyupkoro [3], siki 6€3 i1e0T0T1UYHIX yIepeKeHb
3aiicHIIN cIpoOy 1aTH BceOiuHy 00’ €KTUBHY OLIIHKY
JisTBHOCT IHOTO BU3HAHOTO JIiiepa aHapXiCTCHKOTO
pyxy B Ykpaini. Bka3zani aBropu, 3a3Buuaii, Hamara-
I0ThCSI [0 HOBOMY, O€3 paHille BUPOOIEHUX MITaMITiB
1 crepeoTumiB nokaszatu yyacts H. Maxna y peBosio-
IHHUX TOAISIX TOYaTKy XX CTOJITTS, HOTO HEBTOMHI
MOLTYKH i 60poTHOY 3a IacIHBY OO YKPaiHCHKOTO
censHcTBa. OKpeMi acleKTH PEBOJOIINHOT Mislib-
HocTi H. MaxHa Takoxx 3HaHIIIIN CBOE BiOOpakeHHS
B HayKOBHX CTATTSIX Ta CIIOraaax Horo COpaTHUKIB i
Cy4YacHHX HAyKOBIIIB [4, 5, 13, 14, 17, 19].

OpHak, B HasBHIH ICTOpWYHIN JiTepaTypi, Ha
XKallb, OpaKye KOHKPETHOTO aHalli3y CTaHOBIICHHS
1 po3BUTKY ineiHO-monmiTHyHKMX Tonigie H. Max-
Ha, poJib «0aThKa» y CTBOPEHHI i PO3BUTKY aHapXO-
MaxXHOBCBHKOI peciyOiku, oro 0auyeHHs: MOKIIMBOTO
CYCHUTBHO-TIONITHYHOTO ycTpoto Ykpainu 1917-1921
pp. Came 1i aCTIeKTH KUTTS i TPOMaJICHKO-TIOTITHYHOL
TisUTbHOCTI O0aTthka MaxHa, Horo JeprKaBHUIIBKI TO-
DSITA € TIPEOMETOM JIOCIiIKCHHS, MeTOI Ta 3a-
BIAHHSM aBTOPIB CTATTI.

B xoHTeKCTI HocTaBIeHOT HaMK IPoOJIeMH, HacaM-
nepen, 3a3Ha4uMo, 1110 AKTHBHY Y4acTh B YKPaiHCHKUX
HaI[IOHAJIbHO-BU3BONILHUX 3MaranHsax 1917-1921 pp.
Opayin pI3HOMaHITHI MOJITUYHI MapTii, IPOMAACHKI
opranizamii Ta 00’emHaHHsA. Cepen HUX OCOOIUBE
MiCIIe TTOCiAaJIi IPEICTaBHUKU aHAPXiCTCHKOTO PYXY.
3a BU3HAYECHHSM HAyKOBLIB, aHAPXi3M LI CYCHIJIBHO-
MOJITUYHA Teyisl, IO 3alepeuye AepxKaBy 1 Oyab-sSKy
MOJITUYHY BJIay, IPOIOBiTye HEOOMEKEHY CBOOOLY
OKpeMOi 0co0HM 1 epKaBy po3MIsAAae BUKIIOYHO SIK
OpTaH HaCWJIbCTBA, KEPEJIO CYCIIBHUX HerapasiiB
(6, C. 76]
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Jlo opHOTO 3 BiATally’KeHb aHApXi3My B IOHAIbKi
poku npueanascs i Hecrop MaxHo, koTpuii cTaB wiie-
HOoM «Criyiku OiTHUX XJ1I0OpPOOiBY», IO Jisiia Ha Te-
puropii Karepunocnasmuni B 1906-1908 pokax. Ha
BiJIMiHY BiJ] HOTJIS/TiB i HACTAHOB BU3HAHUX 1/1COJIOTIB
anapxictcbkoro pyxy [1L.-K. Ilpynona ta M. bakyHi-
Ha IIei ocepeIoK aHapXiCTiB BBaXKaB ceOe MPOJOBKY-
BaueM CJIaBHUX KO3alBKUX TPAAMLiH 1 BOIBHOCTEH
nerengapHoi 3arnopo3bkoi Cidi. 3a y4acTb B eKCIIpo-
mpiamisix MaifHa TOMIIIUKIB Ta 0arariiB, OUTBIIICTH
3 SIKMX, 3a3BHYail, CyNpOBOIKYBalCS po300eM i
BOMBcTBamH, HenoBHOMITHIA H. MaxHno B 1910 pomi
3a BKaziBkoto [1. Ctonumina OyB 3acyKeHUH Ha J10-
BiyHy Karopry, siky B 1911-1917 pp. BinOyBaB y mMoc-
KoBchKilt ByTupcekiii B’s3auni. TyT BiH HanonermBo
3aiiMaBcs CBOEI0 CaMOOCBITOIO Ta MOCTIHO KOHTaK-
TyBaB i3 B1IOMUM pociiicbkuM anapxicrom I1. Apmm-
HoBuM (Mapinum). 3aBasku npomy H. MaxHo no6pe
3aCcBO{B OCHOBHI TEOPETHYHI MOJMIOKEHHS aHapXi3My,
CTaBILH MEPEKOHAHUM aHAPXO0-KOMYHICTOM.

IIpencraBHUKN wiei Tedil aHAPXICTCHKOTO PYXy
CTHOBiAyBaJld JTOKTPHHY, PO3pOOIEHY HaNpHKiHII
XIX ct. cBoim minepom II. Kpomotkinum. Anapxo-
KOMYHICTH BBa)KaJll CTpaiiK Ta iHAWBIAyaJbHUH Te-
pop yHIBepCcalbHMMHU 3aco0amMu OOpOTHOM TPOTH
Jep)KaBHUX 1HCTHTYTIB Ta ycTaHoB. MaiiOyTHe cyc-
MiJIBCTBO BOHHU PO3IVISAAANH SIK COI03 («deaeparirom)
BIJIBHUX OOIIMH («KOMYH»), 00’€IHaHUX BUIBHUM
JOrOBOPOM, JIe KOXKHA 0c00a Majia OTpUMYBaTH HE0O-
MeXKeH1 MOJKIIMBOCTI JUII CBOTO CaMOBIOCKOHAJICHHS
1 po3BuTKy. Ilicns mepeMoru couiamicTUYHOI PEBO-
monii B Pocii B xoBTHI 1917 p. iX mepmodeproBum
3aBIAaHHSAM CTajla eKCIpoIpiamis BCbOTO TOTO, IO
JlaBaji0 MOXKJIMBICTh €KCIUTyaTyBaTH TPYISILI MAacH.
OxpiM 1BOro, aHApXO-KOMYHICTaMu Mepeadayanocs
BCTAHOBJICHHSI MPSIMOTO TOBAapOOOMIHY 1 TakK 3BaHe
iHTerpyBaHHs mpaui (00poOiTOK 3eMJIi SIK CeNsTHaAMH,
TaK 1 MICBKHM HaCeJICHHSIM, TOEAHAHHS PO3yMOBOI Ta
¢iznunoi mpaui Tomo). Ha ix 1ymMKy, 3emis1 HOBUHHA
nepeiTu 10 Tux, XT0 i 00pobIIsie, ane He Moria OyTH
MPUBATHOIO BJIACHICTIO. AHApXO-KOMYHICTH 3amepe-
YqyBasv Bci (GOpMH BIagH, B TOMY YUCII i AUKTATypy
nponerapiary. Bonn HazuBanmm cebe «Xi00BOIBIIS-
Mu» (BiI HA3BU CBOTO JAPYKOBAHOTO Oprany «Xied u
Bomsi» [7, C.77].

[Ticns moTtreBOi (1917 p.) peBomnrowii B Pocii i mo-
BaJICHHS CaMOJICP’KaBCTBa 3BUTbHEHMH 3 B’si3HUII H.
MaxHo noBepraeTbes Ha KarepunocnaBmuyHy B pigHe
ceno ['yxsiinone, ne po3roprae aKTUBHY PEBOJIOLIH-
Hy nisuibHICTh. OOpaHuil T0710BOIO MOBITOBOI Pany,
BiH MIAMKCYE NEKPET PO KOHPICKAIIFO MOMILITUIIBKOT
3eMIIi Ta 1 crpaBeANMBHN PO3MOALT MIX CEISTHAMHU.
Ha mouarky rpynns 1917 p. B Karepunocnasi, sk ne-
nerar ['ynsiinonscekoi Paan, MaxHo Oepe ydacts y
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po0oTi rybepHChKOTO 3’1311y pan poOiTHHYHX, CEIsIH-
CBKHUX 1 CONIATChKUX JermyTariB. Y ciuni 1918 p. H.
MaxHo BIAMOBISETHCS Bl ITOCAAU FOJIOBH IIOBITOBOI
Panu, oHaK HEBIOB31 OYOIIOE PEBONIOMIHHNAN KOMi-
tet ['ynsitmons, copmoBaHMii 3 aHAPXICTIB 1 JiBUX
ecepiB.

Hagecni ta Britky 1918 p. MaxHo Gepe akTHBHY
y4acThBOpTraHi3aliiTanpoBeaeHH1 psay KoH(pepeHii
anapxictiB B Taranpo3i, CapartoBi Ta Mocksi. Okpim
CHUIKYBaHHSI 3 BIIOMUMH POCIHCHKIMH aHAPXiCTaMH,
B 1€} MePioJ1 BiH 3yCTPIYAETHCS 1 BE/IE MO THYHI JTUC-
Kycii3migepamu 6ipIoBuLbKOi apTii B. Jleninum, J1.
Tpoupbkum, 5. Cepmiosum, I. 3uHOB’€BUM. Y JTHITHI
1918 p.BiHHENETaTBHO TOBEPTAETLCSB YKpai'Hy, JIeBO-
CEHH LIHOTO K POKY 0pFaH130By€ HEBEJIMKHUI MOBCTaH-
CBKH CEeISTHCHKUH 3aT1H, SIKM BeIe aKTHBHY 6op0T1>6y
npotu Bnaau rerbMana [1. Ckoponaacbkoro, MicieBux
MOMIIIMKIB Ta HIMELBKO-aBCTPIHCBKUX OKYIAHTIB.
16 sxoBrHs 1918 p. MaxHOBLI 3yMiM 3aXOIH-
mu  Dynsiinone, A€ TPOTOJOCHIM — BiIHOBJICH-
HS PaIsHCBKOI BIagd Ta I[IOYaTOK MOBCTaHHA
«pOOITHUKIB 1 CeNAH NpPOTH AYLIUTENiB Ta Ka-
TiB  YKpalHCBKOi  PEBOMIOLIi  aBCTPO-TepMaHoO-
raiijamMaxis...». Ha QyMKy BITUM3HSIHOTO icTOpHKa

B. BoikoBHHCEKOTO, caMe 110 AaTy CIiJ BBakKaTtu
BUTOKAMH MAaCOBOIO yKPaiHCHKOIO MOBCTAHCHKOTO
PYXY — MaxXHOBIIMHH, 2 micns 6010 B JliOpiBCcbKOMY
Jici, iz vac sixoro H. MaxHo nposiBUB 0coOInBY XO-
POOPICTH Ta pUCH CHPABXHBOIO HAPOIHOTO BAaTaXKa,
MOBCTAJII CEJISTHU HapEeKIIU HOro CBOIM «OaThbKoM». (8§,
C. 560-561].

Inefine  oOTpyHTYyBaHHS MaxXHOBIUMHM  3iH-
CHIOBaJla yKpaiHChbKa aHapXiCTCbKa Oprasizamis
«Habat». Bona Oyna crBopena B jmctomani 1918
p- 3 METOI0 aKTHBi3amii aHapXiCTCHKOTO pyXy Ta
MPaKTUYHOTO BTUIEHHS Horo igei. Jlo kepiBHO-
ro oprany «Habary» Oyno oGpano B. Borina,
M. Mpaunoro, A. Koporosuua, 1. I'yrmana ta .
CyxoBonbcekoro. «Habar» wmas ONepaTHBHy  Jie-
Ty4dy TpyIy IO opraH13au11 TepOpy i TIOBCTaHb B
VkpaiHi, omHak 3aiiMaBcs, HepenyciMm, aritamiiiHo-
MPOMNAaraHgUCTCHKOI0 POOOTOI0, PO3MOBCIOIKYIOUH
cepes1 HaceNeHHs JECSITKU CBOIX Ta3eT, a TaKoXK Opo-
LIypH, JIUCTIBKH Ta MpoKiamauii. Y HUX mpomary-
BAJIMCSl aHAPXICTCHKI iAei 6e3BIaTHOro KOMYHICTHY-
HOTO CYCIIBCTBA LIISIXOM Opraizamii i 3aiiicHeHHs
TPETHOi COLiaNbHOI PEBOIIIOLI].

B xoxi pearizarii cBOiX IUTaHIB «HA0ATIBIII» 0CO-
OJIMBO BeJWKI Haall MOKJIAagajd Ha MAacOBUM CEJIH-
CBKHI TIOBCTaHCBKUH PyX, 3 IKUM BCTaHOBHJIH TiCHI
cTocyHkH B ciuHi 1919 p. 3 popmyBanHsIM y ceprHi
1919 p. peBomtomiitHOi MOBCTAaHCHKOI apMii YKpainu
(MaxHOBIIIB) BOHHU 3IMCHIIIM CIPOOY HE JIHIIE OIIH-
proBatu cBoi inei cepen ii ocoboBoro cknany, a i mina-
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MOPSIKYBATH COO1 TOBCTAHIIIB Ta iXHBOTO BaTakka H.
Maxna. OgHak, «0aTbKo» T0BOJII CKENTHYHO CTaBUBCS
JI0 HOBOSIBIICHUX i7IeHTHUX ofHOAYMITiB. [IpoTe noBipuB
kepiBHUKaM «Habaty» ouomioBaru cBoro PeBBiiichk
Pany — B. Boniny (1919 p.), a 3ronom — A. bapony
(1920 p.). Komn x «wuabaTiBui» 3AIHCHUIM CIIPO-
Oy TMOBHICTIO MiANOPAOKYBaTH co001 «OaTbkay,
H. MaxHo, roloBHHMH LiHHOCTSIMH KOTpOro Oyia
ocobucta cB0OOJA 1 HE3ANEKHICTH, HEBH3HAHHSI
Oy/b-SIKOTO MOJITUYHOTO THCKY, BurHaB B. Bomina i
A. bapona 3i cBo€i apmii. Y BignoBiab y BepecHi 1920
p- Ha cBoiii ueproBiii KoH(pepeHwii «HabaTiBLi» Mmia-
mamu 1 it H. Maxsa HANIiBHIN KpUTHIT 1 3p00Hn
TYYHY 3asBY, IO BiTHUHI BiH O1JIbIIIE HE € aHAPXICTOM
[9, C. 145].

OpnHak, 3ayBa)XUMO, 10 B HACTYITHHUH Mepiof «Ha-
0ariBIli», HE 3BaYKAIOUU HA el KOHQITIKT, BCE K TaKU
Hamarajiics He MOPUBATH 3 MaXHOBIIMHOIO. B koB-
THi 1920 poxy BOHM 3HOBY MOBEepHYJIUCS 10 apmii H.
MaxHa, ie TpOJOBXIIN TPONaryBaTy cBoi i1ei ax 10
ii ocTarouHoi mikBifamii B 1921 porri.

He nuBnsuuce Ha HEBNHMHHY 30poiiHYy O0pOTHOY
NPOTH YUCEITBHUX BOPOTiB, SKi OTOUYBaJId ITOBCTaH-
CBKY apMilo 3 ycix cTopiH, MaxHO He 3ajHIIaB 1032
YBarolo CBOIO iI€I0 CTBOPEHHS HA MiJAKOHTPOJIBHIN
oMy TepHuTOpil aHapXO-MaxXHOBCHKOI PECIyOIiKH.
Bona 3Haxonuna cBoe KOHKpPETHE BiIOOpaKeHHS y
HOr0 YMCICHHUX BHCTYMAaxX, PE30NIOLiSX IMOBCTaH-
ChKHUX 3’13/1iB i, HacamIiepe, y Aeknapaiiii “‘PeBoito-
LifiHOT MOBCTaHCHKOI apMii YKpaiHu (MaXxHOBILIB) Bij
20 >xoBTHs 1919p.

B upomy mokymeHTi Oyna BHKJIaZEHA MOMITUYHA
nporpama H. Maxna. Bona cnpsMoByBanacst npotu
PansHCHKOT BlaaM, SIKy MaxHOBII BBaXKaJX ‘‘OCTaH-
HBOIO BJa010 B icTopii Pocii.” B nexmaparii, 30kpe-
Ma, Pi3KO 3acyIKyBajacs MOMITHKA “BOEHHOTO KOMY-
Hi3My” B yciX il HEraTUBHUX HacJiIKax Ajsl yKpaiH-
CBKOTO CEJITHCTBA. Y Hil TakoX MPOTOJOLIyBaacs
notpeda 3axHCTy cella BiJ eKcIUTyarawii i MOHeBO-
JICHHSI MICTOM, BiJl HEMHHYYOT'O HAaCTYITy IPOMHCIIO-
BOCTI Ha CiJIbCbKE TOCHOAAPCTBO. B 1bOMy 3B’S3KY
BapTO 3ayBaKUTH, IO 32 CBIAYCHHSM OYEBHILIB,
H. MaxHo NOCTiHHO I IKPECITIOBAB, 1110 MiCTa € aHaX-
POHI3MOM Y XHTTi BUTbHUX JIOACH 1 TOMY IpUpedeHi
JIo cBo€l HeMuHYy4oi 3aruderni. Ha #ioro gmymky, Oyib-
sIKa BJIaJa, MPOTOJIOMICHa y MICTi, Uil CEJISIH € BO-
pOXoOI0, SIK Biaja JepKaBH-eKCIUIyararopa ix mpari
[10, C.149]. Buctynaroun 3aXxuCHUKaMH YKpaiHCHKO-
ro censgHcTBa, H. MaxHo Ta Horo ogHoAyMmIi, Y CBOIH
NOJITUYHIN MporpaMi BUMarajid He JIMIIe mepenadi
HoMy Bci€i 3emJti, asie i mpaBa CeJsiH CaMHM PO3IIO-
pSIKaTUCs pe3ylbTaTaMu CBOET MpaLli.

ABTOpH MaxHOBCBHKOI JeKJaparii pilrydye BHCTY-
NaJM MPOTH KEPiBHOI POJIi KOMYHICTHYHOI MapTii
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B YKpaiHi, 3BUHYBauyBajH ii B HE3aKOHHOMY 3aXoO-
IUIeHH] 1 y3ypnauii aepkaBHoi Bnaau. B yxBanenii
JeKIapaliii, 30KpemMa, HaroJomyBaiocs, o OiIbIIo-
BHUIIbKA MapTisl «cama 1o cobi abCcoMOTHO Oe3CHITbHA
y cHpaBi 3[IiHCHCHHS BEIUKUX 3aBIaHb COIIaTbHOI
peBoIIOLii 1 B TOI caMuii yac BOHa mapaiizye BiIbHY
TBOpUY IISUIBHICTh CAMUX TPYAOBUX Mac, sIKi €IUHi
3MIaTHI 3[IACHUTH 1Ie 3aBAaHHS». TBOPIN JeKIaparii
HaroJIOLIyBaJH, 10 caMe LS MpaBisiua napTis, B3sB-
I y CBOI PYKH yC€ TOCHOAapChKE Ta TPOMAaJChKe
XKHUTTSI, CTBOPIOIOYM HOBI MOJITHYHI Ta €KOHOMIiYHI
npuBiiei, «BOMBae MmiJ KOPiHb COLiajbHY PEBOJIO-
miro» [11].

SIk Bimomo, MaxHO BuMaras BiJ OUIBIIOBHKIB IIe-
penaui y3yprnoBaHOi HUMH BIaAu OaratonapTiiHUM
Pagam, oOupanum TpynoBuMu Macamu. Bin pimryye
BUCTYNAaB MPOTH CTPYKTYpHOI iepapxii Pax, ix umen-
Tpasizallii, AUKTaTy HEHTPAIbHOI BIAAW HaA ii HH-
30BUMH JlaHKaMu. Ha fioro gymky, s eeKTHBHOTO
KepiBHUITBA KPAiHOIO JOCTATHHO JHIIE €(PEeKTUBHOTO
(GyHKIIOHYBaHHS “HU30BUX’ OPraHiB BIAJH — BOJIOC-
HUX, IOBITOBHX Ta MiCBKUX paj, AKi O HE BUKOHYBaJIH
NOMITUYHUX (YHKLIH, a 3aiiMaTHCs BUKIIOYHO BHPI-
LICHHSIM €KOHOMIYHO-TEXHIYHUX TPOOIIEM.

B 11poMy KOHTEKCTI y 3rajiaHiil BUIIIE AeKaparii,
30KpeMa, 3a3Haqajocs, O «IJIsl OpPraHi30BaHOTO Ha-
JIAro/IKEHHSI HOBOTO TOCIIOJAPCHKOTO 1 TPOMaICHKO-
TO XHTTS BUIbHI CEISIHM W POOITHUKH NPHPOAHBO
CTBOPIOIOTH BCIOAM HAa MICLSIX — CBOI I'POMaJCHKO-
MOJITUYHI OpraHizamii, CiIbCbKI KOMITETH abo pany,
BCUJIAKI COIO3H, KOOTIEPAaTHBH, TipHUYi, habpuyHi i 3a-
BOJICBbKI KOMITETH, 3aJ1i3HUYHI, IOIITOBO-TeNerpagHi
Ta iHmi opranizamii... Lli opranizawii CTBOPIOIOTBH
3BEpXY [0 HU3Y 00’ €IHYI0Yi iX OpraHy y BUITIAI €KO-
HOMIYHUX paj, sIKi BUKOHYIOTb TEXHIUHE 3aBIaHHA
PETYNIOBaHHIM T'POMaACHKO-TOCIIOAAPCHKOTO KHUTTSI
y IIHPOKOMY MaciiTadi... BoHu yTBoproroTeCs y pasi
HEoOXiTHOCTI Ha OOPOBUIBHUX 3acafax». Y JeKia-
pauii HaroJoIyBaaocs, Mo i paau «Hi B IKOMY pasi
HE MOXYTh OyTH MONITUYHHUMHU yCTAaHOBAMH, SIKUMH
0 xepyBaJH Ti YM iHII MOJITHYHI TisS4i YM HapTii...
Bonu mnoBuHHI OyTH NuIIE OOpaTd0-BUKOHABUUMH
OpTaHaMH, PEryIIOI0YM KUBY TOCIOAAPCHKY Aisiib-
HicTh Ha Miciax» [12, C. 461].

OxpiM 11pOTO, Y MPUHAHATIA IeKiapanii MaxHOB-
CbKE KEpIBHHLTBO BBa)KaJIO, IO OiNBLUIOBUKH He-
CIIPOMOKHI 3a0€3MEeUNTH HaJle)KHE KUTTS TPYAOBO-
r0 Hapoxy Ha OCHOBI NMPOTOJIOLUICHWX aHapXiCTaMH
MPUHIUIIB Oe3mapTiitHOCTI Ta Oe3Bnamisa. Ha fioro
NepeKoHaHHs, OLTBIIOBUIbKA MAPTisl, MAIOYH Y CBO-
€MY PO3IOPS/KEHH] MiABNIanHi ili penpecuBHi opra-
HH, 3aIPOBaIKYIOUH JKOPCTKUN KpUBAaBUH YEPBOHUI
Tepop, 1 Hajami Oyne MOCHIIIOBATH CKCILTyarallito i
THOONeHHsT poOiTHUKIB 1 censH. {00 mepemkoam-
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TH I[bOMY, MaxHOBLI JCKJIApyBaJl CBOIM T'OJOBHUM
3aBJaHHIM 3IHCHEHHS “‘TPEThOi COIialbHOI PEBO-
Jowii’, mo craBuia 6 3a METy OCTaTOYHO 3HUIIUTH
3aJIMIIKY KalliTaly i MOBAJIMTH Biaxy OLIBIIOBHUKIB-
TUPaHiB, MOJITHKA SKUX CyNEepeunsia KOpiHHUM iH-
TepecaMm Tpymsaumx mac. H. Maxuo Ta iioro mpu-
OiuyHuMKH OyNM MEpeKoHaHi, 0 B pa3i MepeMorH Iiei
TPETHOI COLIaTIbHOT PEBOIOLIT, IM «BAACTHCS HAJIArO-
JUTH TPOMaICEKO-TOCTIONAPCHKHIA anapar Ha 3acaiax
COLiaNbHOI PIBHOCTI, CHPaBEeJIMBOCTI, APYXKHHOTO
CHiBpOOITHUITBA 1 IUM CAMUM TOJOKUTH Kpal iCHY-
BaHHIO KJIACiB, OJITHYHUX MMAPTii 1 BIACTEH, a TAKOK
MaHyBaHHIO OHi€eT Hatil Hax iHIIo» [12, C. 462].
Bapro 3a3HaunTh, mo Ha TepUTOpii, SKa 3Ha-

XOOWjach Mil HAJIMHUM KOHTPOJEM MaxHOB-
CbKOT TIOBCTaHCHKOi apMii, Ha TPaKTHLI IO-
CITiIOBHO 3aIpOBaIKyBaIUCs MIPOTOJIOMICH]

H. MaxHoM NpUHIWIH CIPaBKHHOTO HAPOAHOTO Ca-
MoBpsiayBaHHS. Ha myMKy yKkpaiHChKOTO icTopuKa .
['punaka, y nmoBexniHni i ysABIEHHIX MPO COLIaIbHY
CTpaBeUINBICTh MaXHOBIIB JIETKO BralyBajHcs cTapi
TpaJuIlii HU30BOTO Ko3anTBa i raiinamauynau [ 10, C.
149]. AnanoriuyHy oLiHKY 0a4UMO i Y YUCETbHUX J0-
KyMEeHTax, o Haaxonwy 3 [liBgus Yikpainu komaH-
nyBanHio YepBoHoi Apwmii. Tak, y nonecenni Bumioi
BilicekoBoi iHcmiekuii Y CPP B 6epesni 1919 p. 3a3Ha-
qanocs, o «4acTHHU 0aTbka MaxHa MillHO IPOCSK-
HYTi TyXOM 1 TEHACHLISIMH BiqUaillyIIHOTO 3aopixK-
xs» [10, C. 149]. O. KomnoHTaii 3 BENUKOIO CUMIIATI-
e€ro HasuBana ['ymsiinone “crparxuporo Ciyuio”, a JI.
KameneB BBaxkaB L€l perioH CBOEPIAHOIO “KapTHH-
koro ykpaincekoro XVII cromittsa”. JloOpe 3Haroun
HaaMipHI amOinii Ta camomo0cTBo H. MaxHa, mife-
pu “HaOary” mimjecnuBo BeIHYaId HOTO “‘BETUKUM
aHapxictom”, “npyrum bakyHIHUM”, HaTOJIOLIYIOYH,
o Jigep pociiicekux anapxictis [1. Kpomotkun Bike
BU3HAB TYJSHIONBCHKOTO CEISHCHKOTO O0aTbKa CBOIM
nocaigoBarkoM [13, C. 17].

Jlo BHIE3a3HAYCHOTO BapTO OOAATH, IO B XOi
OyniBHMITBa O€3BNAIHOI aHAPXIYHOI pecHyOmiku ii
«0aTpKO» Ha TIPAKTULI IIHCHO HaMaraBcsl OpraHid-
HO TIOETHATH JIBa CBOi CYCIUIBHO-TIONITUYHI 17ealTu:
anapxii Ta 3amopo3bkoi Ciui. He BunaakoBo y cBoix
Memyapax H. MaxHo He 0e3 ropaocTi Ha3uBae 300pu
censiH lymsaiinons y 1917 poui cnpaBxkHbOIO 3aro-
po3bkoro Civuuro.

Kopucrytouncs BenMYe3HOIO MiATPUMKOIO yKpa-
THCBKOTO CEJISTHCTBA, MAIOYU Y PO3MOPSIXKEHHI Oa-
raTounceNlbHy IOBCTAaHCBKY apMilo, IM0OynoBaHy
Ha JOOpOBUTBHMX 3acajax, sika TpUMalla IiJ CBOIM
KOHTpoJieM 3Ha4yHy yacThHy [liBnHs Yipainu, MaxHo
BUPILIMB HE Ha CJIOBAX, a HA JiJi peani3yBaTH CBOIO
MpIil0 — CTBOPHUTH aHAPXO-MAXHOBCHKY PECITYOINIiKY.
He nuBnsunce Ha Te, IO 11€0IOTH aHApXi3My 3arie-
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pedyBanu Oyab-sIKy Biamdy, 3apaid IPOTOJOIICHHS
CBOET peciyONlikh MaxHOBISIM JOBEJOCS IMPOBECTH
KiJTbKa 3'i37iB MICIIEBUX paj Ta MPEICTABHUKIB IO-
BCTaHCHKUX 3aroHiB, 100 BUPOOMTH OCHOBHI MpPHH-
LUIH CTBOPEHHS [[LOTO JJOBOJIi OPUT1HATIBHOTO KBa3i-
Jep>KaBHOTO YTBOPEHHs. TiIbKH Yy MepIIiid MOJIOBUHI
1919 poky Takux 3'131iB MPOUIILIO TPH, IPUIOMY KO-
KeH HacTynHui OyB Bce Oinpin Oaratomonnum. Ce-
pen iX y4acHHUKiB 3 MPaBOM ToJoCy OyiaH MpeacTaB-
HUKH Pi3HUX COLIIBHUX TPYIH, X04a, K MpPaBUIIO,
JOMIHYBaJIU CETISTHH.

KoHkpeTHUM TiATBEpIKEHHSIM IEMOKpATii 1 CBO-
0oy MONMITHYHHUX TyMOK OyJo Te, IO B aHApXiyHiN
pecrnyOmini H. Maxna apykyBasiocs Oifbiie aecsTka
ra3er 0araTOBEKTOPHOTO 1I€0JIOTiYHOTO CIpsSMyBaH-
Hs1. €11He, 1m0 OyNI0 3a00POHEHO MPEICTaBHUKAM 1H-
LIMX TOJIITUYHHUX CHJI, - LI€ CTBOPIOBATH OpraHU BIla-
1. B oMy UTaHHI iHII[IaTHBa MOBHICTIO HaJIekKasia
aHapxicTaMm. 3 iXHiX MpeICTaBHUKIB (opMyBaacs
PEBOMIOIIHO-BIICHLKOBA pajia, sika 3/iHCHIOBANA 3a-
rajbHe KEpiBHUITBO yCiMa MOTOYHHMHU CIIPaBaMHU.
Oxpim 1poro, Oyiu CTBOPEHI AiJIOBI KOMicii (aHamorn
MIHICTEPCTB) Ta KyJIBTYpHO-TIPOCBITHUILKUN BiAi,
IO BiAMOBiNAB 3a 11€0JOTiYHy MpoIaraHay i mpo-
CBITHHI[TBO.

Brim, moBHOI BiacyTHOCTi BnamgHoi OrOpoKpaTii
HaBiTh aHapXiCTaM y MpPOTOJOMICHII HUMHU pecIy-
Oimi 0 KiHIM YHUKHYTH HE BAanocs. Y mictax im
JIOBEJIOCS] TMPHU3HAYaTH KOMEHJAHTIB, AKi CIYXKWIH
CTOJIyYHOIO JIAHKOIO MK apMi€ro i MilllaHAMH, a Ta-
KOX iHQOpMyBajaM MicLEBy IpoMaay MpoO BaKJIHBi
3ax0[H, IO BiAOyBamucs B MeXKax IMPOTOJIOMICHO]
pecnyOniku. BUKOHYIOUM OCHOBHI TTOJIOXKECHHS CBO-
€1 mporpamu, H. Maxno me B cepmni 1919 p. 3i6paB
0(1)iL[iI71Hi JIOKyMEHTH ycix KpYIHHX MOMIIIUKIB 1
KOJIOHICTiB Hl,Z[KOHTpOJ'ILHOl oMy TepI/ITOpll npo-
BiB lHBeHTapI/I3aLIlIO ix 3eMenp Ta MOAUIMB Li 3€M-
Ji MIXK CensHaMH, 3 pOo3paxyHKy Ha KOXKHOTO 4JieHa
ponunu [14, C. 195].

3a3HaunMO, 110 B EKOHOMILI aHAPXO-MaXHOBCHKOT
pecmyOniku naHyBaB MOBHUH J1iGepaizM, Ha 1 Tepu-
Topii OyB 103BOJICHHI BiNBHUI 00Ir Oyab-sSKUX Tpo-
LIOBUX 3HAKIB - IaPCHKUX KapOOBaHIIB, Kymiop Oi-
nmx abo l'[eTJ'I}OpiBLIiB 3a Takux 0OCTaBHH yYaCHUKHU
¢dinancoBUX onepaum cami Ha BIacHUH poscyx Bera-
HOBJIIOBAJIM SIK LIHHICTH TpOILIEH, TaK i BapTICTL TO-
BapiB Ta HAJAAHUX MOCIYT. PUHOK OyB TakoK BUTEHUM
W He peryaioBaBcsl KOTHHUMHU YKa3aMH, MOCTAHOBA-
MH YU PO3NOPSIKEHHAMHU. B Mexkax mporojomieHoi
MaxHOBIISIMU peciyOIliKi naHyBajo ApiOHE Mianpu-
eMHHIITBO. Ha BimMiHYy Bill BENMKHX TPOMHCIOBHX
MiANPHEMCTB, SIKi B YMOBaX BiffHM HE MOIIM Hala-
romuTy e(peKTUBHE BUPOOHUITBO Yepe3 BiJCYyTHICTbH
HEeoOXiIHOi CHpOBMHH 1 PHHKIB 30yTy, IpiOHi 1 cepen-
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Hi MiANPHEMI 3yMINM IIBUIKO MPHCTOCYBATHCA IO
3aIPOMIOHOBAHOTO MAaXHOBIISIMHU BUIBHOTO PUHKOBOTO
MexaHi3My. BapTo 3ayBaxkuTH, 110 Y TPOMHUCIOBOCTI
30epiraBcs 1 mpuBaTHUN cekTop. 3okpema, y ['ymsii-
NOJi Ha MICIIEBOMY MAaIIMHOOYIiBHOMY 3aBOIi IMPO-
JOBXKyBaJla KepyBaTH KOJHIIHS agMiHiCTpaLis, sKa
B pa3i moTpeOu BupilryBajsa BUPOOHHYI MpOOIEeMH
pasom 3 pobiTHHUIOIO Tpoderinkoro. 3a TOMOBIEHIC-
TIO i3 HEIO Ipalio poOiTHUKIB Ha 3aBOJI OILIauyBaJIH
OOpPOIITHOM 3 MICIIEBOTO MJTUHA.

BaxxnmuBum ai1st Oynb-sIKOTO, HaBiTH aHAPXIYHOTO
0e3BIasHOTO JEP)KaBHOTO YTBOPEHHs, Oylno TpaH-
CHOpTHE NHTaHHS. 3ali3HUYHUKH, SKi 3BUKINA [0
TOT0, III0 OCHOBHUM 3aMOBHHKOM 1 IJIATHUKOM iX TO-
CIIYT € JepKaBa, TAKOK MYCHJIH MPHCTOCOBYBATHUCS
JI0 HOBHX €KOHOMIUYHHMX yMOB. OniepaTHBHO 30Pi€HTY-
BaBIIVCH, BOHH CTBOPHJIM BJIACHUI KOMITET, IO B3SB
i CBilf KOHTPOJIb YHPABIiHHS 3aJII3HUISIMH, PO3PO-
OuB 4iTKUI Tpadik pyxy HOTITiB, CHCTEMY IepeBe-
3€HHS MacaXupiB Ta oruiaTy ix mpoizmy [15].

Sx GaunmMo, He 3BaKalOUM Ha CKIAJHE Tep-
MaHEHTHE BIMCHKOBE CTaHOBHILE, BHPOOJCHA
H. MaxHoMm cuctema oprasizaiii HONITUYHOTO Ta
€KOHOMIYHOTO KUTTA Ha MiJKOHTPOJIHHUX MAaxHOB-
ISIM TEPUTOPIAX MpamioBaia JOCTaTHBO €(EKTHBHO.
3po3yMino, 1Mo B yMOBaX O€3MEepEepBHOI BifHU KITHO-
YOBOIO CHJIOIO ICHYBaHHSI aHapXiuyHOi pecHyOmiKu
Oyma apmis, ska MoBMHHA Oyna 1i 3axuctutu. Bona
YTPUMYBAJIACS CESTHAMHU, SIKi BHOCHIIH 10 apMiHCBHKOT
ckapOHuLi NoOpoBiNBHI BHeckH. Takoro x 10Opo-
BUTHHOIO Oyna i MoOii3anist OifIiB 10 TOBCTAHCHKO-
To BiliChKa, sIKe MaJIo JOBOJIi CKIIaHy CTPYKTYypy. Bu-
IIMM KEPiBHUM OpraHoM PeBoromniiiHoi MOBCTaHCHKOT
apmii (MaxHoBuiB) Oyna BilicbkoBo-peBomIoONiiiHA
pana. H. Maxno OyB ili mianmopsAKoBaHUH 1 BXOIHB
JIO CKJIQJTy pajiy SIK OJUH 13 ii wieHiB. OyHKIIT BUIIO-
IO ONIEPaTHBHO-KOMAaHJHOTO OpraHy BUKOHYBaB MITA0
apmii, IKui TOAIISIBCA Ha aJMiHICTPaTUBHUH Ta ore-
paTUBHUIA BiAIIN 1 MaB TPYIy BiliCBKOBHX 1HCTIEKTO-
piB. YaapHy cHTy MaXHOBIIIB CTAHOBMIJIM YOTHPH KOP-
MyCH, KOXKHUH 3 SIKUX TOAUISBCS HA OpHUraau, MOJKH,
OaranpiioHu, pOTH (COTHI), B3BOAM 1 HamiB-B3BOAH. B
psnax apwmii HapaxoByBanocs 40 Tuc. mixoru Ta 10
THC. KaBaJiepii, a Ha 030poeHHi 3Haxomwiocs 1 Tuc.
kynemeri, 20 rapmar, 12 THC. Ta4aHOK, sKi 3a0e31e-
YyBaJId Bpakalody MOOUIBHICTh OBCTAHCHKOTO Bild-
ceka [16, C. 215]. Brmitky 1919 p. micns psany Baano
NPOBEJCHUX BiiCHKOBUX omepauiil apmis H. Maxna
HapaxoByBajia maibke 80 Tucay 6iiuis [17, C. 300].
Ho oceni 1919 poky BoHa 3yMijna 3BIIbHUTH BEJIHKi
yKpaiHchbki mMicta OnekcanapiBebk 1 Karepunocnas.
[IpoTarom KinbKoOX HaCTYIHHUX MICSIIB 3aTOHU OaTh-
kKa MaxHa HaJiifHO KOHTPOJIOBAIX OLTBLITY YACTHHY
Karepunocnasmuau ta miBHigHOTO [TpHazos's.
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Heopnunapnicts CTaHOBHILA MOBCTaH-
CbKOI apmii MaxHOBIIB MoOJsraira B TOMY, IO B
1918-1921 pp. BOHa cmpomoriacss BOIOBaTH Mpo-
1 Bcix: nporu LentpansHoi Pamu, reTbmana
I1. CxopomnaJIChKOro, TOJIOBHOTO oTaMaHa
YHP C. Ilemmopu, Oinux apmiii A. [eHikiHa i
I1. Bpanrens, iHo3eMHHX iHTepBeHTIB 3 HiMeuunHu,
ABctpo-Yropmunu, ®paniii, 3aroHiB HIMELBKUX KO-
JIOHICTiB B YKpaiHi, OibIoBHLIEKOT YepBOHOI apMii,
3arOHIB HAA3BUYAaMHOI KOMICIT 1 KOMITETIB HE3AMOXK-
HUX cenisH [18].

B nux cknagHux BilickkoBuUX ymoBax H. Maxny
JOBOAMJIOCS TOCTIMHO MaHEBPYBAaTH, UTH HA KOMII-
pomicH, LIyKaTh HaBiTh cepel] CBOiX BOPOTiB xoya
0 TUMYacOBUX COIO3HHKIB. 3a Takux 0OCTaBHH 0YO-
moBaHa 0aTbkoM MaxHOM aHapXicTChKa peciyOiika
MaJa CTaTl CBOEPIIHOIO «TPETHOIO0 CHIIOIO» MOPAL 3
TaKUMHU MPOTUBHUKAMU sK OinpmoBunbka Pocis Ta
VYHP na voni 3 upexropiero. Came 3 aumu H. Max-
HO CBiJIOMO HIIIOB HA TUMYACOB1 COIO3H, 00 YCITiII-
HO MpOTHCTOATH apMisim A. Jlenikina Ta I1. Bpanre-
JI51, IKUX BBa)kKaB HAWTOJIOBHIIIMMHU BOPOTAaMH yKpa-
THCBKOTO CENSHCTBA.

B 1boMy KOHTEKCTI 3a3HAYUMO, 11O 111 HAPUKIHITI
1917 p. — Ha mouarky 1918 p. MaxHo BrepIie BUCTY-
nuB Ha Oomi OinpoBHKiB npoTH LlenTpansHoi Pany,
sKa maTpumyBana oramana O. Kanexina i mpomycka-
na Ha JIoH K03a4i 4aCTHHH, a 3TOIOM MIiCIIsl YKIIaJACHHS
Bpectcpkoro Mupy 3ampocuia B YkpaiHy OKymawiiui
Bilickka Himeuunnu Tta ABCTpo-YropmuHu. 3a 1mi il
BiH 3BuHYyBaTtuB LleHTpansny Pany y 3pani intepecis
peBoumoLii. 3aBIsKM IbOMY KEPiBHHLTBO OiTbLIOBH-
KiB BUIUTAJIO MOBCTaHCHKUM 3aroHaM H. Maxna Tak
HeoOXxinHi ans HUX 30poro i 6oenpunacu. B rpymani
1918 p. MaxHo 3HOBY BUCTYNHUB Ha 0oLl OiMbLIIOBH-
KiB 1 yac 00iB 3a KarepuHocnas, e nepeOyBasio Ha
Toit yac Biiiceko C. [lemmopu.

Hanouarky 1919 p. na IliBnHi Ykpainu po3nodas-
cs Hactyn J{oOpoBoisuoi apmii Ha 4ot 3 TeHepaIoM
A. Jlenikinum. Tomy, B motomy 1919 p. MaxHo 3HO-
BY HiATpHUMaB OUIBIIOBHUIIBKY Baxy Ta i3 CBOIM IIO-
BCTaHCHKUM 3arOHOM YBIHIIOB 10 cknany YepBoHOi
3amHinpoBckkoi Opuraau. OmHaK, MiXK MaxHOBISIMU
Ta GLIBIIOBUKAMH OJIpa3y BUHHMKIIHM JOBOJI TOCTPi Cy-
MEPEYHOCTI 3 UIJIOTO PALY MPUHIHUIIOBUX MOTITHYHUX
Ta iJICONOTIYHMX THUTaHb, 30KpeMa, MaxHo Ta Horo
OIHOOYMIII HE BU3HABAJIM OJHH 3 TOJOBHUX MMOCTYJa-
TiB O17IBIIOBUIBKOT APTII - AUKTATYpy MpoJeTapiary,
3aCyILKyBaJIM TPOTOJIOLICHY OiNBIIOBUKAMHU TONITH-
Ky «BOEHHOT'O KOMYHI3MY», MOCTIIOBHO BUCTYIAJIH
MPOTH 3alpOBAKEHHS Ha celli TpaOiKHUIBKOT Mpo-
JPO3KIIAJKH, OOPOJIHUCS 13 CTBOPEHUMH OLIBIIIOBHKA-
MU Ha ceJli KoMiTeTaMu OigHOTH (KoMOigamm), Oyiu
NPOTH YCYCHUIBHEHHS! CIJIbCHKOTO TOCIOAApCTBA.
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i npuHuMnosi po3oixxkHocTi Habynmu 0coOnuBoi ro-
cTpoTH HaBecHi 1919 p. Bonu cnpuuuHmuin B3a€MHi
3BHHYBAa4Y€HHS MK THMYAaCOBHMHU COIO3HHKAMHU Ta
CTallil CIIPAaBXHIM KaMEHEM CIIOTUKAHHS MIX HUMH.
Came w0i mMpOTHPIUYsl CTaNM TOJOBHOIO HPUYHUHOIO
npuiiasatTs JI. TpoubkuM pimieHHS MPO MOYaToK pi-
rydoi OOpoThOM 3 «IMapTU3aHIIMHOIO» Ha YKpaiH-
cekoMy (pponTi. Sk HacmiAoK, mifg foro TrckoM Pana
poOiTHHYO-censtHChKOi oboponn YCPP  yxBammia
MMOCTAaHOBY MPO JiKBiAamiro MaxHoBmuHU [12, C.
461]. O6ypenuit uum pimeHasMm H. Maxno nogas y
BiJICTaBKy 3 mocaau komanaupa opuraau. Ilicast uux
ojiii «0aTbKO» HaMarascs HE T Ha COIO3HI KOH-
TaKTH 3 KepiBHUITBOM UepBoHOi apmii. OHaK B KOB-
THi 1920 poKy B 3B’s3KY i3 HACTYIIOM Ha TaK 3BaHUI
«MaxHOBCBKHH paiion» apmii Oapona II. Bpanrens
MaxHo 3MymieHdi OyB MIiTH Ha YEproBy 1 OCTAaHHIO
yrogy 3 OiNbLIOBHUKaMH, SIKa y MiACYMKY cTaja aJis
HBOTO (PaTaIBHOIO.

OLIHIOIOUH 1€HHO-IIONITUYHI IOIIAaAA OarbKa
MaxHa, BapTO HaroJIOCUTH Ha TOMY, LII0 BOHU HIKOJIH
HE 3aHIIATICA 3aCTUINIOI aHAPXICTCHKOIO JJOTMOIO.
He 3Baxaroun Ha BENMKHI BIUIMB iA€OJOTIB POCIi-
CBKOTO aHapxi3my, nmosuuiss H. Maxna, Ha nymKy S1.
I'puniaka, Bij3Ha4aacsi MEBHOIO MICIICBOIO CICIIH-
¢ikoro, sika pobuia i BiAMIHHOIO Bif TpaauIiHUX
JOKTPHUH POCIHCBKOrO aHapxi3my. 30Kpema, yKpaiH-
ChbKa MaxHOBIIKHA Oylia BUPa3HO CENISTHCHKUM PYXOM,
sKa CTaBHJIa 32 CBOIO METY PO3MOALT MOMIIIUIBKUX
3eMenb 1 mepenady ix Tum, xto ix o6pobmse [10, C.
149].

[Ticns nmporonomenns Ha [liBaHi Yipainu anapxo-
MaxHOBCBHKOI pecmyOiniku H. MaxHo y cBoix izneitHo-
MOJMITUYHUX TMOMISAAAX TMOMITHO EBOJIIOLIOHYE Bif
aHapxi3My 10 cowianizmy. AJe, Ha BiIMiHY Bifg opTo-
JOKCAIbHUX MPUXMIBHUKIB MApKCU3MY, CEJITHCHKHMA
«0aTpKO» TOCTIHO HAroJjoIIyBaB, IO HOTrO collia-
Ji3M € 6e3mapTiiHuM, a IapTii € oTpyHHUMH popmy-
BaHHSMH 1 He3a0apoM «BCSKa «IOJITHYHA» OpraHi-
3allis i MisTIBbHICTh Yepe3 HeMmOTPiOHICTh BimamayTh 1
camoikBigyrThCs» [12, C. 462].

BpaxoBytoun 1i 3minn y norsaax H. Maxna Ta
CKJIaJiHy BIICBKOBY CHUTYallil0, sika cKiajacs B YKpai-
Hi B 1919 pouii, BApTO NOCTaBUTHU LIJIKOM JIOTi4HE -
TaHHsI, Y1 3MOTJIU O CITiBICHYBaTH B €IMHOMY Jep>KaB-
HOMY yTBOpeHHI YkpaiHcbka Haponna PecnyOmika Ha
qoumi 3 JIMpeKTopi€ro 1 aHapXiyHa CeIHChKa pecIy-
Omika, mporonomeHa MaxHOM B MIiBICHHUX peTiOHaX
Vkpainu? B nboMy KOHTEKCTI 3a3Ha4UMO, 1110 B OCHO-
By nepkaBHoi B1aau YHP na nmouarky 1919 poxky, sx
BiZoMO, OyB 3aKiaJeHUN TPYHAOBUI NMPUHLMI, KU
peaintizoByBaBcsl 4epe3 pillleHHsS i1 BHUILOIO 3aKOHO-
JaByoro opraHy — TpymoBoro KoHrpecy. AHajorid-
HUH NPUHIMI JIEKaB 1 B OCHOBI oprasizauii Hapon-
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HOTO CaMOBpsIlyBaHHs, mporosomenuii H. MaxHom
Ha MIAKOHTPOIBHUX HoMy Teputopisx. Bmitky 1919
p. C. Iletmopa, koTpuil Ha TOi yac ouomtoBaB J{u-
pexropito YHP, 3anpononyBas H. Maxny 00’eqHatu
BICBKOBI 3ycriuis B 00poTh0i mpotn JJoOpoBonbu0i
apmii A. Jlenikina. [licis oOminy nemerauismu 20
BepecHs 1919 poky y XKmepunui OyB ykianeHuid 10-
roBip Mix kepiBHULTBOM Y HP i aHapxo-mMaxHOBCBHKOL
pecryOniku. Bin nepenbauas ciineHy 00poTHOY mpo-
TH OUTOrBapAiNLIiB 1 B pa3i mepeMory HaJ HUMHU BHIi-
nieHHs MaxHOBI BiJIIOBITHOT TEPHUTOPIi /I BCTAHOB-
JICHHS TaM «BUTLHOTO paastHCBbKOTO Maay» [13, C. 30].
C. [Termropa 3 1i€X0 YMOBOIO ITOTOTUBCS, alie OyB Mpo-
TH [IPOTaraHx MaxHOBCHKHX 1716l y CBOIX BiiChKaX i
Ha MiAKOHTPOJbHIN JupekTopii Teputopii [19].

OpnHak, HacTynHI mofii 3acBiqumiy, mo H. Max-
HO, Way4n Ha BiiicbkoBuii coro3 3 YHP, nmepecminy-
BaB BOJIHOYAC 1 BJIACHI JAJEKOCSDKHI aMOILiiHI Iil.
Sk mi3Hime 3’sicyBaiocs, BiH xoTiB ycyHyTH C. Ilet-
mopy Bin kepiBaunTBa YHP 1 omHOOCIOHO ouonuTH
o0uBi apMii. 3 miero Metoro 26 BepecHs 1919 p. Bin
3anpocuB [leTmiopy Ha meperoBopu 10 YMadi, mij
qac SKMX IJIaHyBaB OpraHi3yBaTH BOMBCTBO YMJIbHU-
ka Jlupekropii, sk B CBiil yac 11e 3po0HB 3 OTAMaHOM
M. I'purop’eBum. [Ipore 3anym H. MaxHa He BraBcs
gepes Te, 0 B YMaHi Ha Toi yac nepeOyBaio 6araro
NETAIOPIBLIB 1 TOMy MaxHOBCBKI OOMOBUKHM HE HaBa-
KUJIHCS BUNHUTH 3aIJIAHOBAHUH 3aMax.

Jlarour OLiHKY MM MOAIAM, MOKHA TIPUITYCTHTH,
1o B pasi ycynenns C. [lermtopu i 00’ enHaHHS apmil
VYHP 3 MaxHOBISIMH y CENSHCBKOTO «OaTbKay» Bil-
KpHUBAJIMCS JOBOJMI MIMPOKI MOXKIUBOCTI SIK Y OOpOTh-
01 mpotu A. JleHikiHa i OUTBIIOBHKIB, Tak i 30epe-
JKCHHI BIJJPOIKCHOT B X0/l HAIlIOHAIEHO-BH3BOJIBHIX
3MaraHb TOTOYACHOI IepaBHOCTI YKpainu. B upomy
KOHTEKCTi 3a3HaunmMo, mo H. MaxHo, He 3BaXkarouu
Ha BiJCYTHICTh YiTKO BHPaX€HOI HAI[IOHAJIBHOI IO-
3UIL1, Y CBOIX HMPaKTHYHHUX JisIX 3aBKIU 3aJIHIIABCS
narpioToM pigHoi 3emii. OuoroBaHa HUM apMis, 5K
MpaBWIO, HaHOINBII BiAYAMIyIIHO 3aXWINaia Ty Ii-
JISTHKY (PPOHTY, 110 POXOAMIIa HETIOAAMIK PiJHOT Mic-
1eBocTi 11 BogKIB. Biaxig MOBCTaHCHKUX 3arOHIB I103a
MeXi i€l TepUTOPii, HABMaKK, HETaTUBHO TO3HAYABCS
Ha iX 0oe3nmarHOCTi. Ha myMKy A0CHiTHUKIB MaxHOB-
LIMHY, TIOYYTTA TaK 3BaHOTO MiCLIEBOTO MATPiOTU3MY
H. Maxna 3a meBHUX 0OCTaBHH MOIJIO JIETKO Mepe-
TBOPUTHCH Y CHPaBXHE HAILllOHANBHE IOYYTTS, OCO-
OMMBO KOJIM MPOTH HHOTO BOIOBAIM Heykpainii |10,
C. 149].

B npoMy 3B’s3Ky 3ayBakUMO, IO 32 CBITYEHHSIM
OYCBUIIIIB IMX MOIiH i1 Mi3HiIIEe y CBOIX MeMyapax, H.
MaxHO HaroJomyBaB, 10 «POCIHChKa PEBOIIOLIA B
VkpaiHi crana «ykpaiHChKOIO peBomouieio». Llikao,
IO CBOIM MPAMUM O0OB’SI3KOM BiH BOauaB «yKpaiHi-
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3alil0» aHapXiCTCBKOTO PyXy 1 AyKe IIKOAYBAaB, IO
He JOCUTH 100pe 3Hae ykpaiHchKy MoBy» [20, C. 50].
VY #ioro ocTaHHIX Haka3zaxX, BiO3Bax 1 3BEPHEHHSX
TAaKO)K BHUPA3HO MPOCIHIAKOBYETHCS HAL[IOHAIBHUH
acreKkT. Y HUX BiH MOCHIJOBHO BHCTYNA€ HE TiIbKH
SIK 3aXMCHHK BHUKIIOYHO YKPaiHCHKOTO CENSHCTBA,
a i ycpOro yKpaiHCBKOTO Hapomy. 30Kpema, BIITKY
1921 p. H. MaxHo cepiio3HO po3IisigaB MOXIUBICTD
NoXoAy cBoro Bilickka y CxigHy ['anmuuny 3 MeToro
JOTIOMOT'H TaM YKPaiHCBhKOMY HalllOHAJTbHOMY PYXOBi
[10, C. 164]. Binbiie Toro, BU3HaUarO4H B el mepi-
O] IEPCIIEKTHBH PO3BUTKY MaxHOBCBKOTO PyXY, HOTO
«0aThKO» MiIKPECIIOBaB, 10 HOTO KiHIIEBOIO METOIO
€ moOymoBa yKpaiHCHKOI PaJITHCHKOI JIep:KaBU 3 BCe-
YKpaiHCHKUM 3’13710M paj — sIK 3aKOHOAABUOI BIaIH i
BCEYKpaiHCHKUM LEHTPAJIbHUM BUKOHABYMM KOMiTe-
TOM — SIK BUKOHABYOi Biaau [21].

[loBepratounce g0  momik 1919  poxky,
NOB’SI3aHUX 3  YKJIAaJaHHSIM  Yrogum  MiX
C. Iletmoporo i H. MaxHoMm, 3a3Ha4UMO, 110 OQiIlini-
HO BOHA TakK i He Oyna po3ipBaHa >KOAHOIO i3 CTOPIH.
AJKe TiJ THUCKOM OiJBIIOBHIIBKOI apMii BiHChKO
YHP mycuno BiacTynaTu Ha 3axij, a MAaXHOBIII, Ha-
BIIAK{, TIOYaJI pyxatucs Ha cxig — B JloHCBKY 00-
nactb 1 [ToBoiks, croiBalounch 3HAWTH TaM CBOIX
COIO3HUKIB cepe] MicueBUX censiH. OmHak el peia
He npuHic H. Maxny 0akaHUX pe3ynbTariB.

Ha Toii uac 6inpmoBunrka Pocist yknana 3 [Tons-
meto Pusbkuit MupHuiA gorosip 1921 p., mo ocra-
TOYHO NMPUIMHUB BiliHy MiX HUMH. B mmx ymoBax
NpakTHYHO yci migposainu YepBoHoi apMii, o 3Ha-
XOOUIIUCS B MeXax YKpaiHu, Oy chpsMoBaHi Ha
3HUIICHHS TOBCTAHCHKOTO CEJISTHCHKOTO PyXY, HacaM-
nepen, MaxHOBCHKOT0. 3p0O3yMiso, IO 3a TaKux 00-
CTaBHH 3HEKPOBJICHE TIOCTIHHUMU 00sMU BilicbKo H.
Maxna BucTOsATH HEe Mo cuil. OKpiM 1poro, B Ykpai-
Hi po3nouascs ronox 1921-1923 pp., Akuii 0cTaTO4HO
3HECUJINB CEJISIH, KOTpi OyiK TOJOBHOIO COLIATBHOIO
1 MaTepiaJbHOI0 OMOPOI0 MAXHOBIIMHY 1 IPOTOJIOLIE-
Hoto H. MaxHom pecnyOniku. Y KiHIEBOMY MiJICYM-
ky H. Maxno 3 Tsokkumu 6osmu B 1921 pomi 3ymiB
BUBECTH 3aJIMIIKK CBO€T apmii 10 PymyHii, ge ocra-
TOYHO BH3HAB 0€3MEPCIEeKTUBHICTh CBOET MOAATBIIOL
00poTHOM 3a CBilf imean — aHapX0-MaXHOBCHKY pec-
myOTiKy.

BuchHoBok. Y mincymky 3a3Haunmo, mo Hectop
MaxHo yoco0mtoBaB co00I0 THIT CIIPaBKHHOTO HAPOI-
HOTO Teposi, HAPOIKEHOTO BUOYXOM PEBOIIOLIHHOT
ctuxii B YkpaiHi. 3aBOsSKu CBOEMY MPUPOIHOMY PO-
3yMy, OpraHizaliiHOMy Ta BiliICbKOBOMY TaJlaHTy BiH
3yMIiB PO3TOPHYTH MOTYTHIl MACOBHI TOBCTAHCHKUN
CEIITHCBKHH pyX, IKHH OXONUB Maibke Bech I1iBneHb
VYkpainu, 1 K chpaBXHId «HApOOHHUH OaThKO» Ha-
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JifHO 3axXHIaB YKpaiHChKE CENITHCTBO BiJ HOTO 4u-
cenpHUX BOporiB. Ha miAKOHTpobHIH oMy TepuTo-
pii H. MaxHo 3yMiB Ha MpaKTUL peani3yBaTH CBiit
ilea] — CTBOPHUTH aHAPXO-MAXHOBCHKY PECIyOIiKy,
sgKa HaBiThb B yMOBax MEpMaHEHTHOI BiliHM 3ymija
MPOTSITOM KiJIbKOX MICSIIIB 3aCBiTYMTH CBOIO I[LJIKO-
BUTY JKUTTe3aTHICTD. Ha sxanb, H. MaxHo, yknaBmm
BoeHHHH coro3 3 C. Ilemmoporo B 1919 p., Tak i He
3HAUIIOB MOTPIOHOTO MOPO3YMIHHA 3 KEPiBHULTBOM
Hupexropii YHP, mo y xiHIeBOMy MHiJICYMKY CTaJlo
OIHI€IO 3 YNCENPHUX NMPHYUH MOPa3Ku YKPaiHCHKUX
HaI[iOHAJIbHO-BU3BONILHUX 3Maranb 1917-1921 po-
KiB.
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PO 3MIHY 3AKOHOJABYMX MIIXOIIB, IO CTOCYETHCS
PET'YJIIOBAHHSI IUTAHDB, MOB’SI3AHUX 3 IHO3EMHUM
THBECTYBAHHSM B YKPATHI TA KOPYIIIIMHUX BILINBIB Y
BKA3AHINU COEPI

Amnppiiit BOPOBHUK,
KaHAWJAT IOPUINYHUX HayK, JOLCHT,
YJIeH-KOPECTIOHICHT AKaieMil eKOHOMIYHMX HayK YKpaiHu,
npodecop kadenpu KpUMiHAIEHOTO [TPaBa Ta MPaBOCYIIS
MiXHapOJHOTO EKOHOMIKO-TYMaHITapHOTO YHIBEpPCUTETY iMeHi akaaemika Crenana Jem’ ssHayka

VY cTarTi BUCBITNIIOIOTHCS TUTAHHS IIOJO 3MiHM 3aKOHOMABYMX ITIIXOMIB, IO CTOCYIOTHCS PETYIIOBaHHS IHUTAHb,
OB’ sI3aHUX 3 IHO3EMHUM iHBECTyBaHHIM B YKpaiHi Ta KOPYIIIIHHMX BIUIMBIB Y BKa3aHiid cdepi.

Buxozsau 3 1b0T0, CITi/T BU3HATH, 110 3MICT 1 MPUHITUIH 3aKOHOABYO] AiSITEHOCTI MAalOTh 3aBXKIU CIYTYBaTH OCHOBOIO
JUIS BCiX, 0€3 BUHATKY, MOJITUYHUX CHIL, SIKI y pe3yJbTari BHOOPIiB Ha NEBHUIT Mepio NPUXOAATH 10 BIaH.

Came TOMy 3HaHHS TPO LEH MpoIeC Ta JOTPUMAHHS IPaBHJI 3aKOHOTBOPUYOi TEXHIKH MAlOTh CTAaTH MPIOPUTETHUMH Y
JISUTBHOCTI SIK B IIJIOMY ITapiIaMeHTy, TaK i OKPEMO B3ATOr0 HApOJHOTO JIEIyTaTa, a TAKOXK HIIHX Cy0’ €KTIB 3aKOHO/IABYO]
1HIIIaTUBY, BUKJIIOYHUH TIepeik Skux Bu3HaueHnd B KoHcTuTyIii Ykpainu.

Y moBHIH Mipi IIe CTOCY€EThCS W MisITBHOCTI, TIOB’S3aHOI 3 IHO3EMHUM IHBECTYBaHHSIM B YKpaiHi, BpaXOBYIOUH 3HAYHY
3JICKHICTH 11 BiI KOPYNIIIITHAX BIUTHBIB.

Sk 3 nporo mpuBoxy BiayuHo 3ayBaxuB O. FO. IllocTko, KOpynuiiiHi MPaKTHKK MOPYLIYIOTh OCHOBHI KOHCTHTYLIHHI
3acajau 1010 AOTPUMAaHHS IpaB 1 CBOOOX rpOMa/isiH, AUCKPEANTYIOTh MOJITHYHI i €KOHOMIUHI pedopMH, CIIPUYHUHSIOTH
(hiHaHCOBI KpH3H, BEIMYE3HE PO3ILAPYBaHHS B J0X0JaxX, OJIOKYIOTh HaJIXO)KCHHS IHBECTHIIH, TOPYIIYIOTh IIPHHIIMIT PiB-
HOCTI TIepe]] 3aKOHOM Tomo. Sk Hacimok, 3a manuMu CBITOBOTO 0aHKY, BiJ KOPYMINil CTpaKJaae OUTBIIICTh HACEICHHS
KpaiH, 110 po3BUBaIOTHCA [7, €. 9].

Kniouoei cnosa: xopynyis, ineecmuyii, 3aKoH00a8cmeo, KOpYNyitHi pusuxu, iHmeieKmyaibHa 61ACHIiCMb.

ABOUT CHANGE OF LEGISLATIVE APPROACHES AS FOR REGULATION OF QUESTIONS RELATED
TO FOREIGN INVESTMENT IN UKRAINE AND CORRUPTION INFLUENCES IN THE SPECIFIED
SPHERE

Andrii BOROVYK,
Candidate of Juridical Sciences, Docent,
Corresponding Member of Academy of Economic Sciences of Ukraine, Professor at the Department of Criminal Low and
Justice of International University of Economics and Humanities named after academician Stepan Demianchuk

In article the specified questions on change of legislative approaches concerning regulation of questions, related with
foreign investment in Ukraine and corruption influences in the specified sphere.

Proceeding from it, it is necessary to recognize that contents and the principles of legislative activity have always to form
a basis for all, without exception, political forces which as a result of elections for a certain period come to the power.

For this reason knowledge of this process and observance of rules of the legislative equipment has to become priority
in activity as in general parliament, and an individual People's Deputy and also others subject a legislative initiative which
exclusive list is defined in the Constitution of Ukraine.

Fully it concerns also activity, applies with foreign investment in Ukraine, considering considerable dependence it from
corruption influences.

As about it noticed O. Shostko, corruption practicians break the main constitutional bases on respect for the rights and
freedoms of citizens, discredit political and economic reforms, cause financial crises, huge stratification in income, block
receipt of investments, break the principle of equality before the law, etc. As a result, according to the World Bank, most of
the population of developing countries suffers from corruption [7, p. 9].

Keywords: corruption, investment, legislation, corruption risks, intellectual property.
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SCHIMBAREA ABORDARILOR LEGISLATIVE PENTRU REGLEMENTAREA PROBLEMELOR LEGATE
DE INVESTITIILE STRAINE IN UCRAINA SI CORUPTIA DIN ZONA RESPECTIVA

Articolul evidentiaza aspecte legate de modificarile abordarilor legislative legate de reglementarea problemelor ce tin de

investitiile straine in Ucraina si coruptia in acest domeniu.

Pe aceasta baza, trebuie recunoscut faptul cé continutul si principiile activitatii legislative ar trebui sa serveasca intot-
deauna ca baza pentru toate, fara exceptie, fortele politice care vin la putere ca urmare a alegerilor pentru o anumita peri-

oada.

De aceea, cunoasterea acestui proces si respectarea regulilor tehnologiei legislative ar trebui sa devina prioritare in ac-
tivitatea intregului Parlament, a parlamentarilor individuali, precum si a altor subiecte de initiativa legislativa, a caror listd

exclusiva este definita in Constitutia Ucrainei.

In mare masura, acest lucru se aplica si activitatilor legate de investitiile strdine in Ucraina, avand in vedere dependenta

semnificativa de efectele coruptiei.

Asa cum a mentionat pe buna dreptate A.Yu. Shostko, practicile de coruptie incalca principiile constitutionale de baza
ale respectarii drepturilor si libertatilor cetatenilor, discredita reformele politice si economice, provoaca crize financiare,
stratificari uriase ale veniturilor, blocheaza intrarile de investitii, perturba principiul intrrii . In consecinta, potrivit Bancii
Mondiale, cea mai mare parte a populatiei tarilor in curs de dezvoltare sufera de coruptie [7, pag. 9].

Cuvinte-cheie: coruptie, investitii, legislatie, riscuri de coruptie, proprietate intelectuala.

HOCTaHOBKa npoodsemu. BaxximBicTts Ta, of-
HO3HAYHO, HEOOXITHICTH PO3IVIAAY IaHOTO
MATAHHA B SKOCTI OKPEMOTO TPEAMETA JOCIiIKECHHS
MOJISITA€ Y TOMY, 1[0 3aKOHOJIABCTBO € OTHUM 13 OCHO-
BHHX 3ac00iB 3a0e3MeUeHHs] HOPMAJIBHOI >KUTTETI-
SUTBHOCTI y OyIb-IKOMY CyCTIIBCTBI Ta JIeprKaBi.

IIpu 1IbOMY, ONHIE€IO 3 YMOB, IO CIIPHUSE IIiIBH-
MIEHHIO KOPYIIIHHUX PU3HKIB Ta BUMHEHHS KOPYII-
IHHAX MIPaBOTIOPYIIEHB, € HEJOCKOHATICTD K 3aKO0-
HOTIIPOEKTIB, IO MOJAIOTHCA Ha po3nisia BepxoBHOT
Pamn Vkpainm, Tak i THX 3aKOHIB, [0 IPHHAMAIOTHCS
MapIaMEeHTOM Y MTOIAJIbIIIOMY.

SIk mokazanmu pe3ynbTaTd TaHOTO HAayKOBOTO IIO-
IIyKy, Cepel HAHOUTBIT THUMOBUX TPOPAXYHKIB, SKi
JOITYCKAIOTh CYy0’ €KTH 3aKOHOIABYOl IHIIIaTHBH,
MO>KHA Ha3BaTH HACTYTIHI:

a) TpyOe MOpyIIeHHS TPUHITAIIIB HOPMOTBOPYOC-
Ti;

0) HU3BKHUI piBEHb MPABOBOI KyJABTYPH Ta IIpa-
BOBOI CBIJIOMOCTI ITUX CyO’€KTIB, Y Pe3yJbTaTi 4oro
OCTaHHI HE B TIOBHIM Mipi pO3yMIIOTh 3MICT Ta IpH-
3HaYeHHS (QYHKIIIH HOPMOTBOPUYOCTI;

B) BIICYTHICTh y 3a3Ha4CHHUX Cy0’€KTIB 3HAHbB 1
HAaBWKIB HOPMOTBOPYOi TEXHIKH;

T') HENOTPUMAHHS CIIBBIIHOIICHHSI MIXK 3arajb-
HUMU, MDKTATy3€BUMHU Ta TATy3€BUMHU NMPUHIUIIAMHA
TpaBa; iHIIi.

AKTyanbHicTh TemMH JpochaimkenHs. Ha cywac-
HOMY eTalli PO3BUTKY YKpaiHa IEpeKHUBa€c IMepion
HECTabOITFHOCTI Ta CTAHOBJICHHS €KOHOMIYHOI, Ipa-
BOBOI 1 COIIANLHOT CTPYKTYPH. Bynb-saKi 3MiHH TIOTi-
OHOTO XapakTepy HE MPOXOMITH Oe3 3HAUHUX BUTpAT
pecypciB, a 3MiHN B MactTabi Beiel kpaiaum moTpely-
I0Th 3aJIyUYCHHsI KalliTajaiB KOJOCaJbHOro MacuTady.
Ha >xanp, Hallla EKOHOMIKA HE MOXKE 3a0€3IIEUNTH JI0-
CTaTHi# piBeHb iIHBECTYBaHHS. BHYTpimIHiI iHBeCTHITIT

30

raJbMyIOTbCS HEPO3BUHEHICTIO (DOHIOBOTO PHHKY,
cTaHOM OaHKiBCBKOI cCCTeMH YKpaiHH a TaKOX 3a pa-
XyHOK BEJIMKOI TiHi3alii eKOHOMIKH YKpaiHH 3a paxy-
HOK KOpPYMUiiiHUX cxeM. B pe3ynbrari nporo, nuTaH-
HS1 32UTyYCHHS IHBECTULIIIHUX PecypCiB 3-3a KOPAOHY
€ JIOCUTh aKTyaJbHUMH BXE MPOTATOM TPUBAJIOTO
nepiofy 4acy.

[Ipu upoMy, OnHi€IO 3 MPUYMH TalbMyBaHHS iH-
BECTYBaHHS € HEJOJIKM YMHHOTO 3aKOHOJABCTBA Y
BKazaHiit cepi.

Cran pocaimxkenns. JlocmikeHHs mpodieM 3a-
JMy4YeHHS 1HO3EMHHX 1HBECTULIN € OCOONMBO aKTy-
JIbHUM Ha CHOTOAHIIIHBOMY €Tarli PO3BUTKY €KOHO-
Miku YKpaiHH, K 3 TEOPETUYHOI, TaK 1 3 MPAKTUIHOI
TOYKH 30py. 3HAUHUH BHECOK y NOCIIKEHHS JaHO-
r0 HalpsMKy BHECIH Taki BITYM3HsHI BueHi sik: L.P.
Bonpap, A. bytuapos, B.I. ®enopenko, B.A. Xyna-
Bepaiena i iH. Ha cyyacHoMy erarti BIUTUB iHO3€MHHUX
IHBECTUIINl HA €KOHOMIKY KpaiHH AOCHIKYEThCS B
poborax B. Bopmercekoro, H. Bo3necencokoi, b.
I'y6ebkoro, C. 3axapina, 1. Jlyk'suenko, FO. Maxko-
rona, A. Omensuenko, A. [lepecagu, A. @enopeHko,
A. Hlakuna i 6araro inmmx. OgHaK OKpeMi TUTaHHS
ui€el mpoOieMaTukd BUMAararoTh JIETalbHOTO HAyKo-
BOTO JAOCIIPKEHHS 1 MPAKTUYHOTO BUPILIICHHS.

BurBUeHHIO MOHATH KOPYMLii, a TAKOXK KOPYTMLii-
HOTO JiSHHA SIK KOMIUIEKCHOTO MOHATTSA MPHALICHO
yBary B Mpalsix TaKUX BiJOMHX BITUM3HIHUAX YUCHHX
y rayy3i KpUMIHOJOTI] Ta KpUMiHAJILHOTO TIpaBa, SK
JI. B. barpis-IllaxmaroBa, O. O. dymopora, A. II.
3akamokn, M. 1. Kammuka, O. M. Kocrenka, M. 1.
Mensnuka, €. B. HeBmepxkuipkoro, A. 1. Penpku, M.
I. XaBpoHroka.

JlocipKeHHIO TPUYUH, YMOB, 0COOIMBOCTEH TMO-
MEpeIKeHHS Ta 3ac00iB MPOTUIl Pi3HUM BHIAM KO-
PYNLiHHOI IisSMBHOCTI MPUCBIYYBald HAayKOBI Ipa-
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i Taki yKpaiHCBKi Ta pociiicbki aBropH, sk: M. B.
Bypomencekuii, A. B. Taiinyk, B. 1. Imangkix, JI. M.
layxman, A. 1. Jlonrosa, JI. I. 3a0pona, B. C. 3ene-
Heupkuii, O. I. Kansman, B. B. Jlynees, B. [I. Man-
KoB Ta Bxke 3ragani Bumie JI. B. barpiii-lllaxmaros,
0. O. dynopos, M. 1. Kamnuk, M. I. MensHuk, €. B.
Hesmepxunpkuii Tomo. BonHouac nutaHHs mpuBe-
JICHHSI Y BIiJTIOBITHICTh 3aKOHOJABCTBA y cepi iHO-
3eMHOI0 iHBECTyBaHHS B YKpaiHi Ta KOPYMIIMHHX
BIUIMBIB y BKa3aHiil cdepi 4OMycCh 3aJHIIMIIOCH 11032
yBarolo HayKOBLIiB.

Merta i 3aBaaHHs cTarTi. 3MIHUTH 3aKOHOIAB-
9l MiAXOOH, IO CTOCYIOTHCSI PETYNIOBAaHHA NHUTaHb,
MOB’s3aHUX 3 1HO3EMHUM iHBECTYBaHHIM B YKpaiHi
Ta KOpYyNUiAHUX BIUIMBIB Y BKa3aHil cdepi.

Bukaan ocHoBHoro marepiany. [Ipu 3actocoBy-
BaHHI METOJOJIOTIYHUX 3acaj]] HOPMOTBOPUYOCTI (3a-
KOHOTBOPYOCTi) 70 3’ACYBaHHs 3MICTy HisUTBHOCTI,
MOB’s3aHOI 13 3aro0iraHHs KOPYMIIHHAM pU3UKaM i
KOPYILIHHUM MPaBOMIOPYLICHHSM Y cepi iHO3eMHO-
O iHBECTYBaHHs B YKpaiHi, MH OTPUMY€EMO HACTYIIHI
pe3yNbTaTh:

1. TlepBuHHE peryntoBaHHS JaHOTO NMUTaHHS 3a-
koHOM Ykpainu «IIpo pekuM iHO3eMHOTO iHBECTY-
BaHHs» Oyno OuTBII eQEeKTUBHUM, MpodeciiHuM,
HayKOBHM, TEXHIYHO JOCKOHAJIMM 1 CUCTEMHHM, HIX
3IiMICHEHHSA y IBOMY HamlpsMi iHIMX (QYHKLIIH HOp-
MOTBOPYOCTI (3aKOHOTBOPYOCTi) (BTOPUHHOT, Iepery-
JALIL, T. 1H.).

Moga, 30Kpema, BeleTbcs PO Taki NPOpPaxyHKH,
K1 Oyny TOTyIIEeH] Y MOJAJIBIIOMY TIPU PETYIIIOBaHHI
CYCHUTBHHUX BITHOCHH, IO CTOCYHOThCS 1HBECTHIIIN-
HOI JiSIBHOCTI B YKpaiHi, a came;

a) y ct. 1 3a3HaueHoro 3akoHy «Bu3HadeHHs Tep-
MiHiB, [0 BXXHBAIOTHCSA B 3aKOHI» TaHO PO3’SICHCHHS
TUX TEPMiHIB, 110 B HbOMY BKUBAIOTHCSI.

Tak, y il cTaTTi TOBOPUTHCS PO iHO3EMHI Jep-
KaBH, MDKHApOIH1 YpSAIOBi Ta HEYPSI0Bi OpraHizamii
— II€ TEPMiH, SIKUI BYKUTHUH NIPU IEPBUHHOMY PETYJIIIO-
BaHHI JJAHOTO MUTaHHA 1Ie y OepesHi 1996 poky (10
npuiHATTS y depBHi 1996 p. Koncruryuii Ykpainn),
npu peanizamii iHmMx QyHKIi# 3aKOHOTBOPYOCTI 3a-
JUIIAETHCS HE3MIHHUM IO 3MICTy 1O TemepilHbo-
rO yacy, II0 He BiANOBiZae COLiaJbHO-IPAaBOBUM Ta
EKOHOMIKO-(DiHAaHCOBUM peallisiM, sIKi CKJIaJUCh CTa-
HoM Ha 2020 pik.

3o0kpeMa, 1Iei TepMiH He B IOBHIH Mipi BilIOBi1ae
3MicTy 3akoHy Ykpainu Bix 21.06.2018 poky «IIpo
HallloHaJIbHY Oe3meKy YKpaiHu», B IKOMY BH3HAueHi
Ti 3arpo3H, sIKi BApTO BPaxOBYBaTH NpH MPUKAHATTI y
TOMY YHCIJIi HOBHX 3aKOHIB Ta iHIIMX HOPMaTWBHO-
MPaBOBUX akKTiB B YKpaiHi (BOEHHUH KOH(IIKT;
30poitHN# KOH(QIIIKT; 3arpo3u HalioOHaJbHIN Oe3meri
Vkpainu; BoeHHa Oe3mneka; iH.).

APRILIE 2020

Buxonsuu 3 nporo, Bapto 0yno 06 mpu BTOPUHHO-
My peryjIoBaHHi Ta peaiizauii iHIIMX QYHKLINA HOP-
MOTBOPYOCTi 3 NMHUTaHb iIHO3EMHOTO iHBECTYBaHHS B
VYkpaiHy TepMiH «iHO3€MHI Jep:KaBH, MIKHApPOIHI
YPSAOOBi Ta HEYPSIIOBI OpraHizamii», SKUH BXUTHH y
ct. 1 3akony Ykpainu «lIpo pexum iHO3eMHOTO iH-
BECTYBaHHSD), BUKJIACTH y TaKiil pelakiii:

«IHO3eMHI nepxkaBu, ski He BimHeceHi OOH mo
JepKaB TEPOPUCTHYHOTO CHPSIMYBaHHS, a TaKOX
JepKaB-arpecopiB 3TiJHO YMHHOTO 3aKOHOAABCTBA
VYkpainu, a TakoK MDKHapoOHI ypsmoBi opraHizamii
TaKoi  CIPSIMOBAHOCTI Ta HEYpAJOBI opraHizaii,
SIKi AIFOTh Ha TepuTOpii YKpaiHW HA 3aKOHHUX Mil-
CTaBax»;

0) y ct. 7 naHoro 3axony «lIpaBoBuii pexxum iH-
BECTHUIIIWHOI HIIBLHOCTI», IKa HAa CHOTOAHI HE IMij-
JaBajiach 3MiHaM, JOTIOBHEHHSIM, AEPETYISLIl TOLIO,
3aKOHOJABELb BXKMB y 4. | y KiHII pEYEHHS CIOBO-
CIOJNYYEHHS «MIKHAPOAHUMH JOTOBOpaMH YKpai-
HU», Y TOK 4ac, Konu ciig Oyno 6 MOBY BeCTH MpO
«MDKXHapOJIHI IOTOBOPH, 3rOly Ha AKi Hajaia Bepxo-
BHa Pana Ykpainm», gk 1e, 30KpemMa, 3a3HaueHO B CT.
9 Koncturyuii Ykpainu.

Binpm Toro, y ct. 8§ OcHOBHOTO 3aKOHY YKpaiHu
3a3HaueHo, o KoHctutynis YkpaiHu mae HalBHUILLY
IOPUINYHY CHITY, a il HOpMH € HOpMaMu IpsIMOi Jii.

3 omisAy UBOTO, HOBA penakuis cT. 7 3akoHy Ykpa-
inn «[IpaBoBuil pe>kUM 1HBECTHLIHHOT AISITBHOCTI» €
Ha CbOTO/IHI HarajabHOIO Ta OYEBUIHOIO, Y TOMY YHC-
Ji 3 ypaxyBaHHSIM BHUMOI' IPUHLUIIB BEPXOBEHCTBA
npasa, npodecioHasizmMmy, CACTEMHOCT] Ta TEXHIYHOI
JOCKOHAJIOCTI.

[Ipo cymepednuBicTh 3MiCTy BXHUTOIO y CT. 7 3a-
3HAUEHOTO BHUIIE 3aKOHY IOCIiIKYBAaHOTO CIIOBO-
CIIOJIyYEHHS CBIYUThH TaKOX HOPMHU 3aKOHY YKpaiHH
«[Ipo MikHapOAHI JTOTOBOPHY, BiJIMOBIIHO JO SKHUX
OIIOYMMH Ha TEpUTOpii HAIIOI JIepXaBH € JIMIIE Ti
MIXXHApOJIHI IOTOBOPH, 3rofly Ha siKi Hajgana Bepxo-
BHa Pana Vkpainu;

B) y 4. 2 cT. 7 3akony Ykpainu «IIpo pexxum iHo-
3€MHOTO 1HBECTYBaHHA» IPHU MEPBUHHOMY DPETYIIO-
BaHHI JaHOTO NHTAaHHS BXKUTO CIIOBOCHOIYYEHHS
«MOYKE BCTAHOBIIIOBATUCS MiJTBIOBUI PEKUM iHBEC-
TUIIAHOI Ta 1HIIOI TOCTIONAPCHKOI MisTBHOCTIY», alie
JKOTHUM CJIOBOM HE BKa3aHO, SIKHH OpraH JepKaBHOI
BJIaJX Ma€ HOTo TO3BOJISITH.

Buxonsuu 3 Toro, 1110 BUKITIOYHO 3aKOHAMH BH3HA-
YAETHCS Y TOMY YHUCI TIOPSIIOK 1HBECTHINIHHOT [Tisib-
HocTi (. . 5, 7, 8, 9 ct. 92 Konctutyuii Ykpainn),
BapTo Oyno 6 4. 2 cT. 7 HAHOTO 3aKOHY JONOBHUTH
PEUYCHHSIM TaKOTO 3MiCTYy:

«Ilopsimox Ta mepenik cy0’€KTiB 1HBECTHULIMHOL
JisUTBHOCTI, SIKi AIFOTH Ha TepUTOpii YKpaiHH, BU3HA-
yatoTbcst BepxoBHoro Panoro Ykpainu 3 ypaxyBaHHAM
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BuMor 3akoHiB Ykpainu «IIpo HamioHanbHY Oe3meKy
Vkpainu», «[Ipo Mi>kHapoaHi JOTOBOpW» Ta MiXKHAa-
POAHUX JIOTOBOpIB, 3roAy Ha sKi Hajgana BepxoBHa
Pana Ykpainn».

[Ipu Takomy miagxoni He TUTBKM B MOBHIH Mipi y
3aKOHOTBOPYil AisNBHOCTI Oyne peani3oBaHO MpPUH-
LUK CUCTEMHOCTI Ta mpodecioHamizmy, ajie U 3a-
0e3redeHo AeMOKpPaTUIHUI HUBUIBHUA KOHTPOJb 32
3a3HaYCHOIO C(HEePOI0 CYCITIIBHUX BiTHOCHH, a TAKOXK
CTBOPEHO pealibHi MEePeLIKOaH I peaizamii Biamo-
BiJIHMX 3arpo3 HalliOHALHIN Oe3nemni YkpaiHu, MoBa
Ipo siKi BeAeThes B 1. 6 cT. 1 3akony Ykpainu «IIpo
HallloHaJIbHY Oe3MeKy YKpaiHu»;

T) HE BIJIMIOBiZa€ BUMOTaM TNPUHIIUITY CUCTEM-
HocTi # 4. 2 cT. 9 3akony Ykpainu «Ilpo pexxum iHo-
3eMHOI0 iIHBECTYBaHHS», a caMe: y Lil HOpMi MpaBa
HE 3a3HaueHO TMOJIOKEHHS PO Te, M0 y pa3i MpoTu-
MPaBHOTO Ta 3JI0YMHHOTO BHKOPUCTAHHS 1HO3EMHHUX
1HBECTULIN Ha TepuTOpii YKpaiHH iX IpeaAMeT MOXe
OyTH apelToBaHO 3TiAHO YHHHOTO KPUMIHAJIBHO-
MPOIeCyaJbHOTO 3aKOHOAABCTBA YKpaiHH Ta Ha ITiJ-
CTaBl piLLICHHS Cy[y MEPEeJaHo y I0XiJl AepKaBH.

Takuii migXiJ IPyHTY€ETHCS Ha TMOJOKEHHSIX:

- pozainy Il KpuminanbHOTro npoiiecyanbHOro Ko-
nekcy Ykpainm «3axoau 3a0e3nedeHHsT KpUMiHallb-
Horo npoBakeHHs» (rmaBa 10-17), po3ainy [V «Cy-
JIOBE MPOBaDKEHHs y MepiIii iHcTaHmii» (TaBa 29
«Cynogi pimenns»); posainy VIII «Bukonanns cymo-
BUX pimeHb» Ta po3ainy IX «MixnapogHe cmiBpo-
OITHULTBO MiJ Yac KPUMIHAIBHOTO MPOBAIKEHHS)
[8];

- po3ainy XI 3akony Ykpainu «I[Ipo 3anoGiranas
KOpYIMLii», y SKOMY 3aKpiIUieHa BilMOBiJaIbHICTD 3a
KOPYIIIiKHI a00 MOB’s3aHi 3 KOPYIIEK MPaBOIIOpY-
LICHHS Ta YCYHEHHs iX HacHizkiB (ctarti 65—69) Ta
po3niny XII «MixxHapoaHe CIiBpOOITHUIITBOY (CTaT-
11 70—-73) [6].

Buxoastuu 3 mporo, jgorigao Oyno 6 ct. 9 3akoHy
Vkpainu «IIpo pexuM iHO3eMHOTO iHBECTYBaHHS»
JONOBHUTH YaCTHHOIO TPETHOIO TAKOTO 3MICTY:

«Y BWIIAAKaX, BU3HAYECHUX Y KPHUMiHAIBHOMY
MpoIeCyaTbHOMY 3aKOHOJABCTBI YKpaiHH, 1HO3EMHI
1HBECTHIIT MOXKYTb OyTH apeIIToBaHi Ta mijcTasi pi-
LICHHS CYIy, sIKe HaOpajo 3aKOHHOI CHITH, TIepeaHi y
JIOX1]T IePIKABH»;

I) Yy NOpYIICHHS] BUMOT MPUHIHITIB BEPXOBEHCTBA
npaBa Ta 3aKOHHOCTI y 3akoHi Ykpainu «lIpo pexum
1HO3eMHOTO 1HBECTYBaHH:» y cTarTi 6 «3aKoHOJaB-
CTBO, AK€ PErYJIO€ IHBECTHLIIHHY AisJIbHICTh B YKpa-
HI» BiACyTHE Take MpaBoBe Jkepeno, sk KoHcTuty-
i YKpaidm.

Came ToMy, BUXOAs4M 3 BUMor crateit 8, 19 Kon-
cTUTYLil YKpaiHy, ciijg cTarTio 6 3a3Ha4eHOro 3aKo-
HY BUKJIACTH Y HACTYIHIN pemaKuii:
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«[lopsimoK Ta pekuM 1HO3EMHOTO 1HBECTYBaHHS B
Vkpaini Bu3Hauaetbes Koncruryniero Ykpainu, uum
3aKOHOM Ta IHIIMMH 3aKOHAMH YKpaiHH, a TaKoX
MDKHapOIHUMHU JOTOBOPaMH, 3roAy Ha sIKi Hajaaia
BepxoBHa Paga Ykpainu, 3 ypaxyBaHHSIM HalliOHaJIb-
HUX iHTepeciB YKpaiHu;

1) posnin Il nganoro 3akony «KoHTpons 3a 31iii-
CHEHHSIM 1HO3EMHHX 1HBECTHLIH» CyNEpEeYuTh BH-
MOTaM MpPUHIMITY TEXHIYHOI JOCKOHAIOCTI, MO3asK
MIiCNs BUKJIIOYEHHS 3 HBOTO 3aKOHOM YKpaiHU Bif
31.05.2016 p. crarrteii 13 ta 14 [3] Ta 3anuIIeHHs y
HBOMY CT. 15 «CTaTtucTu4Ha 3BITHICTH PO 1HO3EMHI
IHBECTHULIIT», BIH Ma€ HA3MBaTHUCh CaM€ IO aHajoril
cT. 15 nanoro 3akony.

Takuil migxig IPyHTYETbCS Ha 3MICTI TEpMiHY
«KOHTPOIIbY, SIKUM y HAyKOBIH JiTepaTypi po3risaga-
IOTh Y IHPOKOMY Ta BY3bKOMY 3HAUCHHSIX.

vy IHPOKOMY po3yM1HH1 KOHTPOJIb TIIyMadarhb 5K
nepeBipKy, 00K AisTBHOCTI KOTO-, 4Oro-HeOynb, Ha-
IJIA]1 32 KHMOCh, YUMOCH [3, C. 294]

VY cBomwo 4epry, y By3bKOMY 3MICTI LeH TepMiH
O3HAua€ MEPEBIPKY, a caMe: BUKOHAHHSI PillICHb, IPH-
HHATHX BULIOIO OPTaHi3ali€lo; po3nopsIKEeHb Pi3HUX
PIBHIB CMCTEMH yNpaBIliHHS;, JOTPUMAaHHS OpraHiza-
MIMHUX Ta IHIIUX HOpMaTuBiB oo [ 1, c. 20].

JlonaTkoBi apryMeHTH 3 I[bOTO MPUBOAY BHTIiKa-
10Th 13 3MicTy 3akony Ykpainu «IIpo nepxany cra-
TUCTHKY» [12], a TaKOX 13 3MICTY HayKU CTaTHCTHKH.

Tak, BIOANOBIZHO IO BHMOI CT. 12 3a3Ha4eHOro
3axoHy, 0 3aBIaHb OpPraHiB JAEP>KaBHOI CTaTHCTHKH
KOHTPOJIb HE BiTHOCHUTHCSI.

V HayKOBHX JKepenaX TEPMiH «CTaTUCTUKA» PO3-
IJISLIAIOTD SIK:

1) HayKy Mpo KiJIbKiCHI 3MIiHM Yy PO3BUTKY JIO-
CBKOTO CYCHIJIBCTBA 1 HAPOTHOTO TOCIOAAPCTRA;

2) KiTbKiCHUH OONIK MacOBUX SBUII, 3) METOM
KUTbKICHUHN JTOCITiJKEHB, IKAW 3aCTOCOBYETHCS B Ha-
yui [2, c. 547].

VY mmpoKkoMy po3yMiHHI Iifi CTaTUCTHKOIO PO3Y-
MIIOTh SIK CYCIJIBHY HayKy, II0 BHBYA€ KUIbKICHY
CTOPOHY MacOBHX SBHUIII CYCIIIJIBHOTO KUTTS B HEPO3-
PUBHOMY 3B’S3KY 3 1X SKICHOIO CTOPOHOIO B KOHKPET-
HUX YMOBax mpocTopy i gacy [9, c. 11].

OTxe, 3 OOKTPUHAIBHUX IMO3ULIM CTaTHCTUYHY
3BITHICTh, MOBA IPO Ky BEAEThCS B CT. 15 3akoHy
Vkpainu «IIpo pexxum iHO3eMHOro iHBECTYBaHHS»,
HE MOKHa BigHecTH 10 (opMm uHM 3aco0iB KOHTp-
0JI10, a OTke Ha3zBa po3niny Il ganoro HopmaTHBHO-
MPaBOBOTO aKTy Mae OyTH BUAO3MiHEHa Ta MpUBEe-
Ha JI0 Ha3BH CT. 15 maHoro 3akoHy.

ITiursiraroTs BIAHOBIIEHHIO 1 CT. ¢T. 13 Ta 14 3a-
3HAUEHOTro0 3aKOHy, SIKi CTOCYBaJHCh KOHTPOJIO 3a
30ICHEHHSIM 1HO3E€MHHUX IHBECTHIIHM, IO JIOTIYHO
BUTiKae i3 3MicTy cT. 98 Koncruryuii Ykpainu, Bin-
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MOB1THO 10 sIKOT KOHTPOJIBb BiJ iMeHi BepxoBHOi Pagu
Vkpainu 3a HaAXOKEHHSIM KOWITiB 70 Jlep:kaBHOTO
OromkeTy YKpaiHu Ta iX BUKOpHCTaHHS 3AilcHIOE Pa-
XyHKOBa T1ajiara.

VY cBoro Yepry, sk 1e BUTIKae i3 3MicTy cT. 97
OcHoBHoro 3akoHy, KaGiner MinicTpiB YkpaiHu,
BIJMOBIAHO 10 3aKoHy moaae no BepxosHoi Pamm
Vkpainu 3BiT po BUKOHAHHS Jlep>kaBHOTO OIOMKETY
VYkpainu, a, 3rigHo 1. 3 ct. 116 Koncturyii Ykpainu
VYpsin 3abe3mnedye npoBeieHHs (hiHAHCOBOI, IIHOBOI,
IHBECTHIIIITHOT Ta TIOAATKOBOT MMOJIITUKH, IO MA€ TPsi-
M€ BiTHOLIEHHS JI0 PEXUMY 1HO3EMHOTO iHBECTyBaH-
HS B HaIIi{ IeprKaBi.

KonTponsHuMu (yHKLISIMH HaIiIeHUH TaKoX,
srizno 3akony Ykpainu «[Ipo KaGiner MinicTpis
Vkpainu», i 1ell BUIIUI OpraH y CHCTEMi OpraHiB
BUKOHaBYOI Biamu [14]. Tak, sk 1ie BUTIKAE i3 3Mic-
Ty 4. 2 cT. | 3a3HaueHoOr0 3aKkoHy Ypsin HaAlIeHui i
KOHTPOJBHUMH (PYHKIIISIMU.

Binbm Toro, Ha Ka6iner MinictpiB Ykpainu mo-
KJIaJIeHO Take OCHOBHE 3aBIAHHSA, SIK: 3a0e3MeueHHS
iHBecTULitHOT nomiTuky (11. 2 4. 1 cT. 2 3akoHy Ykpa-
inu «I1po Kabiner MinicTpiB Ykpainm»).

Kpim nporo, sik ne BuTiKae i3 3micty 4. 3 cT. 4 na-
Horo 3axony «IIpaBoBi 3acaau nismpHOCTI KaGinery
MinictpiB Ykpainw», Ypsan YkpaiHu BU3HAua€e mopsi-
JIOK MOHITOPUHTY BUKOHAHHS IPOTPAaMHUX JOKyMEH-
1iB Kabinety MinictpiB Ykpainu (MOHITOpHHT (@HT.
monitoring, BiJ jJaT monitor — 3amo0irarounii) — e
CHCTEMaTHYHE CIOCTEPEKEHHS Ta KOHTPOJb 3a SIKH-
MOCBH TIPOIIECOM 3 METOIO BHSIBIICHHS HOTO BiJIITOBiJI-
HocTi 6axxaHoMy pesyasrary [2, c. 371].

Takum urHOM, Buo3MiHa po3ainy 11 3akony Yipa-
inu «IIpo pexuM iHO3EMHOTO 1HBECTYBaHHS» 1 B LIBO-
MY aCIeKTi € OUeBHIHOIO Ta aKTyaJbHOIO, BPaXOBYIO-
Y1 BUCOKHH PiBEHb KOPYNLIAHUX PH3UKIB BUMHECHHS
MPaBONOPYLICHB Y Lii cdepl CyCHiIbHUX BiTHOCHH;

€) BpaxoBYIOUH, 1110 3TiJHO BUMOT' 3aKOHOABCTBA
npo KaGiner MinicTpiB Ykpainu 1eil BUIIUi opran
BUKOHABYOi BJaau 3abe3nedye MpoBeneHHS (iHaH-
COBOI, I[IHOBOI, IHBECTHUIIIITHOI MOJIITUKH, BAPTO TIEp-
mmid a63ar cr. 19 3a3HadeHOro 3akoHY JONOBHHUTH
PEUYCHHSM TaKOTO 3MICTY:

«IIpu npoMy 1iHa Ha IPOAYKILitO (POOOTH, MOCITY-
I'M) MIIPUEMCTB 3 1HO3EMHUMH IHBECTHLISIMH Ma€
CHIBBIIHOCHUTHUCH 3 LIIHOBOIO MONITHUKOIO, SIKYy BU3HA-
yae Kabinetr MinicTpiB Ykpainuy;

€) npuiiasBmy y 2006 poui 3akon Ykpainu «IIpo
BUKOHAHHS PIllIEHb Ta 3aCTOCYBaHHS NPAKTHKH €B-
porenceKoro cyay 3 npas JronuHm» [ 10], a Takox mpo
ctatyT Panu 3akoHozmaBelb MaB OM BHECTH Y 3B’SI3KY
3 UM 3MiHH i 70 cT. 21 3akony Ykpainu «IIpo pe-
UM 1HO3EMHOTO 1HBECTYBaHHS» IIUIIXOM JOIMOBHE-
HH 11 a03a110M APYTUM TaKOTO 3MICTY:
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«KoxeHn cy0’ekT iHTeNeKTyanbHOI BIACHOCTI
BIIPaBi MiCJIsi BUKOPUCTAHHS BCiX HallOHAJBHHUX 3a-
CO01B IOPUANYHOTO 3aXKCTy 3BEPTATHCH 32 3aXUCTOM
CBOIX TpaB i CBOOO 10 BiAMOBITHUX MiXKHAPOTHUX
oprasizaiii, 4ieHoM abo y4YaCHUKOM SKHX € YKpai-
Hay;

) y TAKOMY K KOHTEKCTI, SIK BUIAETHCS, MiAJIsTa-
I0Th BUJI03MiHi H 1HIII HOPMH Ta TMOMOXKEHHS 3aKOHY
VYkpainu «IIpo pexuM iHO3eMHOTO iIHBECTYBaHHS, 3
ypaxyBaHHSM THX 3aKOHOIABYMX MiIXOAIB, IIO MPO-
MOHYIOThCS BeHeriaHChKor0 KoMici€ro [5] Ta BUTiKa-
10Th 13 3MicTy Konctutynii Yipainu, 3akoHiB Ykpa-
inn «IIpo HamioHaneHy Oe3nexy Ykpainu» Ta «llpo
MbKHapomgHi goroBopu Ykpainu» [15], 3 meroro 3a-
Oe3meveHHs HAIllOHAIBHUX iHTEpeciB YKpaiHu y 3a-
3HaueHil cdepi CyCHiTbHUX BiIHOCHH.

be3 cymuiBy, mpu pedopMyBaHHI UMHHOTO 3a-
KOHOZABCTBAa YKpaiHM 3 O3HAYCHUX MUTaHb, JOCUTH
Ba)KJIMBO BPaxOBYBATH W MiXKHAPOIHHIA JJOCBIJ, a Ta-
KOK OLJbII aKTUBHO BUKOPUCTOBYBATH PE3YNIBTATH
HayKOBHX MOPiBHSUIEHO-IPABOBUX J0CIiKECHb.

SK 3 UBOro MPUBOAY MPAaBHIBHO 3ayBaKUB M.
I. XaBpoHIOK, MPOBiAHI YKpaiHCHKI BUEHI 3BEpPHYIH
yBary CyCHiJIbCTBa i HAyKOBOi IPOMaJICBKOCTI, 30Kpe-
Ma, Ha Te, II0 MU 1HOJlI He HaJaEMO HaJICKHOI yBaru
NEepEeBIpEHOMY CTOJITTAMHU 3apyOiKHOTO IOCBiAYy 3
TUX a00 IHIINX MUTaHb. Y TOH caMUii Yac, iHTerpauis
VYkpainu y €Bponeicbki CTPYKTypH CTaBUTh TUTAHHS
npo 30JIKEHHST YKPAiHCHKOTO 1 €BPONEHCHKOTO Tpa-
Ba, AKE MO)KHA BH3HAYUTH SK CYKYNHICTH HPaBOBUX
HOPM, III0 MICTATBCS B aKTax MPaKTUYHO BCIX €BPO-
NechKUX MDKHAPOTHHUX Oprasizauiid [16, c. 4].

Buxonsgun 3 1poro, Bapro BU3HATH, IO OXHUM
i3 HaraJbHUX 3aBJaHb HOPMOTBOPYOCTI B YKpaiHi €
NpUBEIEHHS HalllOHAIBHOI MPaBOBOi TEPMIHOJIOTII 10
3MICTY HOPM MIKHapOAHOTO TpaBa.

Mosga, y mepury 4epry, BeAEThCS MPO 3arajbHo-
BU3HAHHHU y CBITI IPUHLMI IOPUANIHOT BU3HAYEHOCTI
(legal certainty), sikuii, Ha mepeKOHaHHS 3apyOiKHUX
(haxiBIIiB, € ICTOTHO BaXKJIMBUM ISl IIUTAHHS JIOBIpH
JI0 CyI0BOi cucTeMu Ta mpasocyaas [18, c. 10].

[Ipo 1ro x mpobnemaTuKy roBOpsTb y CBOIX po-
Ootax # BiTum3HsHI HaykoBLi. Tak, C. [onoBatuii y
3B’S3KY 3 IIUM 3ayBaKHB, IO 1€ 3aJI0BTO JI0 TOTO, SIK
Benenianceka xomicis 2011 poky yxBanuna «Jlomno-
Bigp npo npasosnaags» (CDL—-AD (2011) 003 REV)
Ta YKPaiHCHKHH 3aKOHONABEIb yIepIle HACMITUBCS
BUTIpaIfoBaTd (oOpMaibHE BH3HAYCHHS, 30KpEMa,
«TIPUHIUITY BEPXOBEHCTBA IMpaBa» BIACHOTO TIaTyH-
Ky, BITYUM3HSIHUN Oprad KOHCTUTYLIIHOT IOPUCIUKIIIT,
BUIICPEIUBIIN 3aKOHOIABI, B paMKax pimeHHs Ne
15-PI1/2004 BUTBOpHUB «yKpaiHCHKHI BapiaHT» odi-
iHOTO TIIyMaueHHs «BEPXOBEHCTBA IpaBa» [4, c.
40].
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3okpema, y 1. 4.1 MOTUBYBaJIbHOT YACTHHH pillIeH-
Hs1 Koncruryuiiinoro Cyny Ykpainu Bix 2 nmucronana
2004 poky Ne 15-PI1/2004 (cripaBa Ne 1-33/2004) ueit
CYIOBUH OpraH po3’siCHUB, L0 BEPXOBEHCTBO IIpaBa
— IIe TaHyBaHHS TpaBa B CyCHiNbCTBi. BepXxoBeHCTBO
MpaBa BUMarae Bijl Jep>KaBU HOT0 BTiIEHHS y MPaBo-
TBOpUY Ta MPaBO3aCTOCOBHY AISUTBHICTB, 30KpeMa y
3aKOHH, AKi 32 CBOIM 3MIiCTOM MaroTh OyTH NMPOHUK-
HYTI MepeayciM iiesIMH COLIIaNbHOI CIIPaBEATUBOCTI,
cBOOOAM, PIBHOCTI TOLIO.

OpHuM 3 TpOsABIB BEPXOBEHCTBA MpaBa € Te, IO
NpaBo HE OOMEXYETHCS JIMIIE 3aKOHOAABCTBOM, SIK
OZHI€I0 3 Hioro Gopm, a BKIIOYAE | 1HIII perynsaTopH,
30KpeMa MOpaJli, TpaauIlii, 3Bu4ai ToIIO, sKi JICTITH-
MOBaHi CYCHIJIL.CTBOM 1 3yMOBJIEHi iCTOPUYHO OCSIT-
HYTUM KYJIBTYPHHUM PiBHEM CYCIIBCTBA.

Bci i enemenTr npasa 00’ € THYIOTHCSI AKICHO, IO
BIJINIOBi/Iae i7€0NOTii CHpaBeTUBOCTI, iiei IpaBa,
sIKa 3HAYHOI0 MIpOFO JicTana BifgoOpaxenHs B Kon-
ctutyuii Ykpainu [17].

Sk Bupmaetwcs, Takuil miaxin KoncruryiiitHoro
Cyny YkpaiHu CTBOpPHMB HaJEKHi YMOBH IS IIPH-
WHATTSA BIAMOBIIHUX 3aKOHHUX PIlIEHb i3 3aCTO-
CYBaHHSIM NPHUHIMITY BEPXOBEHCTBA MpaBa CyAaMH
Vkpainu, mo3ask 10 IbOro OCTaHHI KePyBaJIHCh I10-
noxxeHHsMU 1. 1 moctanoBu [lnenymy BepxoBHOrO
Cyny Ykpainu Bix 1 muctonama 1996 poxy Ne 9 «Ilpo
3acrocyBaHHs KoHcTuTynii Ykpainu npu 3aildicHEH-
Hi TIpaBOCYIAs», Y AKOMY 3a3Ha4yeHoO, L0 BiAMMOBif-
HO 1o cT. 8 KoHcTutymii B YkpaiHi BU3Ha4a€eThCs 1
Jli€ TPUHIMUI BEpXOBEHCTBA mpaBa. KoHCTUTYMIHHI
mpaBa Ta cBOOOIHU JIOJUHH 1 rpOMajsHUHA € Oe3mo-
CEPEIHBO JTIFOUHMU.

Bonu Bu3HA4aroTh Lidl 1 3MICT 3aKOHIB Ta 1HIIUX
HOPMAaTHBHO-IIPaBOBHX aKTiB, 3MICT 1 CIIPSIMOBAHICTb
JUSUTBHOCTI  OpraHiB 3aKOHOAABYOi Ta BHUKOHABYOI
BJIaJH, OPraHiB MiCLIEBOTO CaMOBPSIIyBaHHS 1 3a0e3-
MeYyIOThCS 3aXUCTOM npaBocyaad [13, c. 136].

VY Toii caMuil 4ac, miOXix AO LLOTO IHWTAHHS 3
0OOKy MpaBHUYOI TEOPETUUHOI TyMKH Ta MPAKTUIHO-
ro OCBiAY 3axofy 3acBiguye, mo aHrmiiceke the rule
of law (npaBocy;[;[ﬁ) — 5K Lle BUIUIMBAE 3 yc1x JIOK-
TPHHATLHUX i HOPMATHBHUX JKEpeIT (To0ToO, 13 camoi
KOHIETIIi, 10 Y CBill yac BUTBOpUB AJbOepT I[anm
3 plI.LIeHB CrpacOypabkoro Cymy, 3 ,Z[OKyMeHTlB Be-
HerianceKkoi Komicii moao nporo Tomo) — € ixioma,
sKa OTHOIO Mipol0 HE BKasye Ha Te, IO TyT MOBa
fiJe Mpo MaHiBHE CTAHOBHILE MpaBa LIOAO KOTrOCh
(gorock) abo mpo iepapxiuHe BUBHUILEHHS [IpaBa Haj
KHMOCH (4uMoch) [5, ¢. 70].

[Ipu upomy, Ha BiAMiHY Bi YKpaiHCBKUX JABOCIiB-
HUX CIOJNYK «BEPXOBEHCTBO IIPaBay Ta «IIaHYBaHHA
mpaBay, AKi € po3KIagHi (TOOTO Taki, B AKUX OKpeMi
CJIOBa MAalOTh CAaMOCTIMHI 3HAYeHHS M Il 3HAYEHHS
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BKyMmi (OPMYIOTb CEMaHTHKY CIIOBOCIHONYKH), aH-
rriiiceke the rule of law — 1e imioMmaTnyHa criomyka,
sIKa CEMaHTHYHO Ma€ JOPiBHIOBATH OIHOMY CIIOBY [5,
c. 70].

3 omsigy UBOTrO, BapTO MOTOAWTHCH 3 THMH Bi-
TYM3HSAHUMH (axiBLSIMHU, SIKi IIEPEKOHAH], IO TEPMiH
«TPaBOCYIIA», SIKUM BXKHMBAETHCS Y MIKXKHAPOIHOMY
MpaBi, HAUTOYHILIE W HaliCTUCIIIIE BiATBOPIOE CYT-
HicTb anmiiicekoro the rule of law, a came:mpaBocynas
— 1€ PO AOKTPUHH, MIPUHIIMIIN, IHCTUTYTH W TpolLe-
IypH, IO € BKpail BaXKIIMBI I 3aXHUCTY JIOAUHU Bij
CBaBLLIA JIepXaBH Ta I OPraHiB, IO MOCATAIOTh Ha
0co0y Ta ii JTIFOICHKY T1IHICTS [5, ¢. 70].

CaMme y TakoMy CEHCi 0araTto CTONITB IIeH TePMiH
BUHUK SIK 1/1€4, @ BYKEC B Cy4aCHOMY CBiTi, BKJIIOUAIOUH
i YKpaiHy, yTBEpAHUBCS SIK 11eall, [iHHICTh 1 TPUHLIUI,
KU Habarato 3MiCTOBHHH, HIX 3aKkpimieHuii B Kon-
CTI/ITyull VYkpainu npuHIUI BCPXOBCHCTBA NPaBa, 1110
€ OJHI€I0 3 HEOOXiTHMX yMoB 3MiHH 3aKOHOJABYMX
MiAXOMIB B HAIIIK JepXaBi, BKIIOYAIOYH i MTUTAaHHS,
IO CTOCYIOTBCS PETYIIIOBAHHS CYCIIIBHUX BiTHOCUH
y cdepi iHO3eMHOTO iHBECTYBaHHS, 30KpeMa, il mpH
BU3HAUYEHI 3MicTy 3akoHy Ykpainu «IIpo pexum iHo-
3eMHOT0 iHBECTYBaHHS» 3 ypaxyBaHHSM KOpPYILii-
HUX PU3HKIB.

BucHoBku. TakuMm 4WHOM, MigBOASYH MiJCYMKH
0 JTAHOMY TIAPO3ALTY JA0CITiKEHHS, CITiJl KOHCTATY-
BaTy HACTYITHE:

1. IcHytoua mpakThKa Ta 3aKOHOJABYI MiJXOIH B
VYkpaiHi 3 TUTaHb IHBECTUIIIIHOI AiSUTEHOCTI HE TiJIb-
KM HE CIiBBIIHOCUTHCS 3 BuMoramu KoHcTUTyIii
Vkpainu Ta € 3arpo301o ii HallioHAJILHUM 1HTEpecam,
aJie i MOpyIIYIOTHCS BU3HAHI Ha JOKTPUHAILHOMY Ta
MPaBOBOMY DiBHSIX MPHHIUIIA HOPMAaTUBHOCTI (3aK0-
HOTBOPYOCTI), @ TOMYy Mae OyTH BHJO3MiHEHa 3 ypa-
XyBaHHSIM PE3yJbTaTiB HAyKOBHX PO3POOOK 3 O3HAUE-
HO1 poOIeMaTuKy.

2. ns Toro, mo0 miIBUIIUTH PiBEHb peajizamii y
HOPMOTBOPYiH (3aKOHOTBOPYiii) AISILHOCT] MPHHLIU-
miB e(peKTUBHOCTI Ta MpodecioHaizMy, BapTo OiIbII
aKTMBHO 3aliMaTHCh MOPiBHAIBHO-IIPABOBUMH JIO-
CII/PKEHHSIMHU Ta BUBYCHHSIM Kparroro 3apy61>1<H0ro
JOCBiy 3 IUTaHb PErYAIOBaHHS IHO3EMHOTO iHBECTY-
BaHHS, a TAKOX YITKO JOTPUMYBATUCh PU LILOMY BHU-
MOT MPUHIIMITY TEXHIYHOI JJOCKOHAJIOCTI 3aKOHIB Ta
HOPMAaTHBHO-IIPaBOBHX aKTiB, BKIIOUaOYH BCi cepu
CYCHUTBHUX BiJTHOCHH.

3. 3 ypaxyBanHsM pimens Koncturynilinoro Cyny
Vkpainu mono TiayMadeHHs 3MIiCTy TEpMiHY «BEpXO-
BEHCTBA MpaBa» Ta HOro pPO3YMiHHS Y MiKHapOIHO-
My TpaBi y KOHTEKCTI 3MICTy TEPMiHYy «IpaBOBJal-
Is51», HEOOXiTHO y HOPMOTBOPYIH [isSUIBHOCTI BCiX
Cy0’€KTiB 3aKOHO/ABYOI IHII[IaTUBU OINBII aKTHBHO
BIIPOBAUKYBaTH 3MICTOBHI €JIEMEHTH OCTaHHBOTO,
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30KpeMa i B 3akoHi Ykpainu «[Ipo pexum iHO3eMHO-
TO IHBECTYBaHHS».

4. be3 BHECEHHS CYTTEBUX 3MiH y 3aKOH YKpaiHH
«[Ipo pexxuM iHO3eMHOTO 1HBECTYBAaHHS» Ta IPH ic-
HYIOUOMY Ha ChOTOJHI MMOJIOKEHH] cnpaB y it cdepi
CYCHUTBHHUX BiZHOCHH, 00’ €KTUBHO HEMOXXIJIMBO 3HH-
3UTH piBEHb KOPYNUIHHUX PU3UKIB, a TAKOXK IiJIBHU-
IHUTH e(DEeKTUBHICT 3aM100IraHHs BUMHEHHIO KOPYII-
UiHHUX IPaBOMOPYILIECHD 3 03HAYEHUX MUTAHb.
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CzZU 341.225.5

JURISDICTIA UNUI STAT DE COASTA iN CEEA CE PRIVESTE
CERCETARILE STIINTIFICE MARINE iN ZONA ECONOMICA
EXCLUSIVA

Maxim BRAILA,
Doctorand, Universitatea de Studii Europene din Moldova

Toate statele, indiferent de locatia lor geografica, si organizatiile internationale competente au dreptul sa efectueze
cercetari stiintifice marine.

Aceste studii ar trebui realizate exclusiv in scopuri pasnice, prin metode stiintifice adecvate, cu respectarea regulilor
privind protectia mediului marin, fard a crea interferente nejustificate cu alte utilizari legitime ale marii. Implicarea in
cercetarea stiintificd marina nu creeaza baza pentru nicio afirmatie asupra unei parti din mediul marin sau a resurselor
sale.

Utilizarea instalatiilor si echipamentelor de cercetare nu ar trebui sa creeze obstacole in calea rutelor internationale de
transport stabilite. Statele si organizatiile internationale competente ar trebui sa promoveze diseminarea datelor stiintifice
rezultate din cercetarile stiintifice marine, in special, Intre tarile In curs de dezvoltare.

Cercetarea stiintifica in zona economica si pe raftul continental se realizeaza tinand cont de faptul c&, potrivit dreptu-
lui international, statul de coasta are dreptul de a reglementa, autoriza si conduce aceste cercetari.

Regimul juridic al cercetarii stiintifice marine este stabilit, in special, prin Conventia ONU din 1982 privind dreptul
marii.

Cuvinte-cheie: stat de coastd, drepturi derivate, drepturi secundare, drepturi suverane, jurisdictie functionald, resur-
se biologice, resurse minerale, obligatiile statului riveran, regulamente, sanctiuni.

IOPUCIUKIMS IPUBPEXKHOI'O TOCYIAPCTBA B OTHOINEHUN MOPCKUX HAYYHbBIX
NCCIEJOBAHUU B UCKJIIOYUTEJABHOU 9KOHOMHNYECKOMU 30HE.

Maxkcum BPAUJIA,
PhD, EBponeiickuii YauBepcuTeT MOIIOBHI

Mopckue HayyHble UCCIEIOBaHUS JODKHBI OCYHIECTBISATHCA HCKIIOYUTENBHO B MUPHBIX LENAX, HaJJIeKalluMU
HAYYHBIMH METOJaMHU, CCOOITIOICHUEM IPABIIIO 3alIUTe MOPCKOW Cpelbl, HecOo3aBasi HeOlPaBIaHHBIX TOMEX IPYTHM
MIPaBOMEPHBIM BHAAM HCITOIB30BaHUSI MOPSI.

Hcmonp30BaHne HAyYHO-UCCIEIOBATEIBCKAX YCTAHOBOK M 000PYJOBaHUS HE JOJDKHO CO3JaBaTh MPEISTCTBUI Ha yC
TaHOBUBIINXCS MyTAX MEKIYHAPOTHOTO CYJOXONICTBA.

TocynapcTBa v KOMIETEHTHBIE MEXIYHAPOAHBIE OPTaHU3ALUU JOJKHBI COACHCTBOBATD

PACTIPOCTPAHCHHUIO HAYYHBIX JaHHBIX, SBISIOIIUXCS PE3yIbTaTOM MOPCKHX HAYYHBIX MCCIIECAOBAaHUH, B 0COOCHHOCT
U CpeAH pa3BUBAIOIIMXCS CTPaH.

Hayunslie uccireqoBanus B YKOHOMHYIECKOM 30HE ¥ HA KOHTHHEHTAIHHOM IIeIb(e

OCYIIECTBIAIOTCS C YYETOM TOTO, YTO COIIACHO MEXIYHAPOIHOMY IpaBy IpHOpeKHOE

TOCYZapCTBO BIPABE PETYIMPOBATh, Pa3pemiaTh U MPOBOIUTH TAKHE MCCIEAOBAHUS.

[IpaBoBOil pe’kxUM MOPCKUX HAYYHBIX UCCIEAOBAHUM YCTaHOBJIEH, B YaCTHOCTH,

Kounenuueit OOH no mopckomy mpaBy 1982 1.

Knrouesvie cnoea npubpedicnoe 20cy0apcmeo, Npou3gooHvle NpaAsa, 6MOPUYHLIE NpABd, CY8epeHHble Npasd,
@dyHKYUOHANbHAA OPUCOUKYUS, HOPMANUBHBLE AKIMbL, CAHKYUU.

JURISDICTION OF A COASTAL STATE WITH RESPECT TO MARINE SCIENTIFIC RESEARCH IN THE
EXCLUSIVE ECONOMIC ZONE.

Maxim BRAILA,
PhD, University of European Studies of Moldova

Marine scientific research should be carried out exclusively for peaceful purposes, by appropriate scientific methods,

in compliance with the rules for the protection of the marine environment, without creating unjustified interference with
other legitimate uses of the sea.
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The use of research facilities and equipment should not create obstacles to established routes of international ship-

ping.

States and competent international organizations should promote the dissemination of scientific data arising from
marine scientific research, in particular among developing countries.

Scientific research in the economic zone and on the continental shelf is carried out taking into account the fact that,
according to international law, the coastal state has the right to regulate, authorize and conduct such research.

The legal regime for marine scientific research is established, in particular, by the 1982 UN Convention on the Law

of the Sea.

Keywords: coastal state, derivative rights, secondary rights, sovereign rights, functional jurisdiction, regulations,

sanctions.

ntroducere. Prin utilizarea zonelor si spatiilor
marine, se subintelege activitatea statelor, per-
soanelor fizice si juridice in explorarea si exploata-
rea tuturor resurselor marine (biologice si naturale),
navigatia maritima comerciald si militard, navigatia
maritimd necomerciala, realizarea cercetarilor
stiintifice, construirea de diferite obiecte artificiale,
inclusiv insule, turismul marin, cercetari arheologice
sau oricare altd activitate in spatiile si zonele Oceanu-
lui Mondial, inclusiv a fundului si subsolului marin.
In calitate de subiecti ai dreptului international
maritim public, in raporturile juridice maritime, par-
ticipa statele suverane, organizatiile internationale
interguvernamentale, popoarele care lupta pentru eli-
berarea nationala, formatiunile de tip statal si, in anu-
mite rapoarte, persoanele juridice si fizice. In marea
teritoriald, implementarea cercetarii stiintifice marine
necesitd acordul expres al statului de coasta si se rea-
lizeaza in conditiile stabilite de acesta. Astfel, statele
costiere in exercitarea suveranitatii lor au dreptul ex-
clusiv de a reglementa, autoriza si efectua cercetari
stiintifice marine in marea lor teritoriald. UNCLOS a
instituit o procedura de autorizare pentru toate cerce-
tarile stiintifice marine din zona economica si de pe
raftul continental, care, dupa cum s-a mentionat deja,
nu este echivalentd cu procedura in vigoare in apele
interne si teritoriale ale unui stat de coasta.

Termenul ,,cercetare stiintificd marind” nu este de-
finit in conventie si asa, imediat, apare o incertitudine
cu referire la ceea ce este cercetarea, unde poate fi
intreprinsa, cine este responsabil pentru conducerea
cercetarii si cui apartin datele.

Exista cei care vor sustine ca anumite tipuri de
cercetare sau poate mai multe, colectarea de date spe-
cific hidrografice, nu au fost niciodata destinate sa fie
considerate ,,cercetare stiintificd marina”.

Statul de coastad exercitd doar competenta asupra
cercetdrii stiintifice marine 1n aceste spatii.

Scopul acestei cercetari este de a realiza o analiza
cuprinzatoare a rolului si locului Conventiei din 1982
si a practicii moderne, a aplicarii acesteia in realiza-
rea cercetarilor stiintifice marine in zona economi-
ca exclusiva, dar si a realiza o analiza a legislatiei

APRILIE 2020

statelor costiere privind zona economica exclusiva in
ceea ce priveste respectarea dispozitiilor Conventiei
din 1982.

in procesul elaboririi acestui articol au fost uti-
lizate metodele: logica, analitica si comparativa.

In elaborarea articolului am folosit lucrarile oa-
menilor de stiintd rusi, dar si de talie internationala
din domeniul dreptului international, care s-au axat si
pe probleme speciale de drept international al marii:
V.1. Andrianova, P.D. Drums, Yu.G. Barsegova, K.A.
Bekyasheva, 1.P. Blishchenko, B.C. Vereshchetina,
A.N. Vylegzhanina, S.A. Gureeva, V.N. Gutsulya-
ka, D. Anderson, E.Kh. de Arechaga, E. Brown, J.
Brownley, P. Birney, G. Galdorisi, M. Dixon, T. Co,
B. Kwiatkowska, F. Laursen, A. Low, B. Oksman,
J. Simonides, R. Smith , R. Hudson, A. Hollyk, R.
Churchill, M. Shaw, V. Ekstavur, A. Yankov .

In studiu au fost utilizate tratate internationale cu
privire la diverse aspecte ale activitatilor statelor din
oceane, documente ale celei de-a Ill-a Conferinte a
ONU privind dreptul marii, rezolutii ale Adunarii
Generale a ONU, rapoarte anuale ale secretarului ge-
neral al ONU ,,Oceane si legea marii”, materiale ale
conferintelor internationale, rezolutii si rapoarte ale
comisiilor OMI, legislatia statelor de coasta, deciziile
institutiilor internationale judiciare si de arbitraj.

Continutul de baza. Dreptul de a efectua cerce-
tari stiintifice marine este stabilit la articolul 238 din
Conventie: ,, Toate statele, indiferent de locatia lor ge-
ografica, si organizatiile internationale competente au
dreptul de a efectua cercetari stiintifice marine, sub
rezerva drepturilor si obligatiilor altor state prevazute
in prezenta conventie.”

In acelasi timp, realizarea cercetrii stiintifice ma-
rine necesitd respectarea mai multor principii. In pri-
mul rénd, cercetarile stiintifice marine sunt realizate
exclusiv in scopuri pasnice.

In al doilea rand, cercetarea stiintifica marina tre-
buie efectuata prin metode si mijloace stiintifice adec-
vate compatibile cu dispozitiile prezentei conventii si
trebuie respectate in mod corespunzétor in punerea in
aplicare a acestor utilizari. In al patrulea rand, cerce-
tarea stiintificd marina se realizeazd in conformitate
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cu toate normele relevante adoptate in conformita-
te cu prezenta conventie, inclusiv dispozitii pentru
protectia si conservarea mediului marin.

Pe larg, functioneaza principiul libertatii cercetérii
stiintifice marine, potrivit caruia cercetarea este des-
chisa tuturor statelor — atat la coasta, cat si la mare.
In zona internationala a fundului marin, Autoritatea
desfasoara activitati de cercetare stiintificd marina.

In zona economici exclusivi, precum si pe raftul
continental, cercetdrile stiintifice marine sunt realiza-
te cu acordul statului de coastd. Mai mult, Conventia
prevede o serie de cazuri 1n care statul de coasta nu
are dreptul sa refuze providenta cercetarii stiintifice
marine (articolul 246).

Mai mult, dispozitiille fundamentale privind
conditiile de desfasurare a acestor studii sunt stabilite
de UNCLOS (articolele 246-255).

Prin reglementarea si autorizarea desfasurarii cer-
cetarii stiintifice marine de catre alte state si organizatii
internationale competente, statul de coasta trebuie sa
respecte aceste dispozitii din conventie si nu are drep-
tul s inaspreasca regimul cercetdrii stiintifice in zona
sa economica.

Acest lucru este clar mentionat in art. 246 UN-
CLOS: ,Statele costiere, in exercitarea competentei
lor, au dreptul de a reglementa, autoriza si efectua
cercetdri stiintifice marine in zona lor economica
exclusiva si pe raftul continental, in conformitate cu
dispozitiile relevante din prezenta conventie” (para-
graful 1); ,,Cercetdrile stiintifice marine in zona eco-
nomica exclusiva si pe raftul continental se realizeaza
cu acordul statului de coasta” (paragraful 2).

Acest lucru este demonstrat si de dispozitia preva-
zutd la sub. ,,b” p. 1 art. 56 UNCLOS, conform céaruia
statul costier din ZEE are competenta prevazuta in
dispozitiile relevante din prezenta conventie cu privi-
re la cercetarea stiintificd marina.

Faptul ca aceastd jurisdictie nu este exclusi-
va rezulta si din paragraful 3 al art. 246 UNCLOS,
care defineste urmatoarele: ,,Statele costiere, in
conditii normale, isi dau consimtdmantul pentru pu-
nerea in aplicare de catre alte state sau organizatii
internationale competente a proiectelor de cercetare
marina din ZEE, 1n scopuri pasnice si pentru a extin-
de cunostintele stiintifice despre mediul marin in be-
neficiul intregii omeniri. In acest scop, statele costiere
stabilesc reguli si proceduri pentru a se asigura ca nu
exista intarzieri sau refuzuri nejustificate ale unui ast-
fel de consimtamant. “

Un regim mai usor este stabilit pentru cercetarile
stiintifice marine pe platforma continentald din afara
ZEE.

Procedura si conditiile pentru desfasurarea cerceta-
rilor stiintifice marine in zona economica a Federatiei
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Ruse sunt reglementate prin Decretul Prezidiumului
Sovietului Suprem al URSS din 28 februarie 1984
,,Cu privire la zona economicda a URSS”, incl. prin
Decretul presedintelui Federatiei Ruse ,,Cu privire
la protectia resurselor naturale a apelor teritoriale, a
raftului continental si a zonei economice a Federatiei
Ruse” din 5 mai 1992, se adopta legea federalda a
Federatiei Ruse privind zona economica, care regle-
menteaza in detaliu aceastd problema. Statul de coas-
td ar trebui sd aiba motive serioase pentru a refuza
permisiunea de a efectua cercetari stiintifice marine
cu referire la absenta circumstantelor obisnuite.

Articolele 13, 14 si 15 din lege, dedicate cerce-
tarii stiintifice marine din ZEE din Ucraina, nu au
,continuarea” lor in legislatia actuald si au nevoie ur-
gentd de aceasta, deoarece stabilesc reguli conform
carora aceste studii sunt realizate numai prin acord
cu autorizatii speciale ale organismelor din Ucraina,
dreptul de a le conduce au toate statele, persoanele lor
juridice si fizice, organizatiile internationale, pentru
care transmit informatii relevante acestor organisme,
de asemenea, Ucraina are dreptul de a refuza permi-
siunea Institutul de Cercetare pentru comportamentul
lor.

Toate aceste aspecte organizationale sunt declarate
doar in lege si nu exista 1n prezent o procedura speci-
ficd pentru punerea in aplicare a acestora, de aseme-
nea, nu existd o forma de informatii furnizate de state
straine, entitati juridice si persoane fizice, precum si
de catre organizatiile internationale pentru obtinerea
permisiunii de a efectua cercetari.

Chiar si un fapt atat de grav, precum absenta
relatiilor diplomatice intre statul de coasta si statul de
cercetare, nu poate fi considerat, potrivit Conventiei,
ca o circumstantd neobisnuitd, oferind statului de
coastd dreptul de a refuza un alt stat sa consimta sa
efectueze cercetari marine in zona sa exclusiva eco-
nomica sau pe raftul continental (p .4 Art. 246).

Legea nr. 17/1990 privind regimul juridic al ape-
lor maritime interioare, al marii teritoriale, al zonei
contigue si al zonei economice exclusive ale Roma-
niei prevede:

Art. 37. — Activitatea de cercetare stiintifica, pre-
cum si cea de proiectare si de amenajare a navigatiei
in marea teritoriald a Romaniei se realizeaza de catre
institutiile roméne de specialitate, in baza programe-
lor si proiectelor aprobate si cu avizul organelor ro-
mane competente.

Art. 38. — Persoanele fizice sau juridice straine pot
participa la cercetari stiintifice in marea teritoriald a
Romaniei numai cu autorizarea expresa a organelor
romane, potrivit prevederilor legislatiei in vigoare si
conditiilor specifice stabilite de catre acestea.

Art. 39. — (1) Cercetdrile stiintifice marine in zona
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economica exclusiva a Romaniei se efectueaza numai
cu autorizarea organelor romane competente, in con-
formitate cu legislatia Romaniei, tinandu-se seama
si de conventiile internationale la care Romania este
parte.

(2) Cercetarile stiintifice in zona economica exclu-
sivd a Romaniei, efectuate in scopuri exclusiv pasnice
si pentru ldrgirea si aprofundarea cunostintelor
stiintifice 1n domeniul marin, in folosul intregii ome-
niri, se pot face si de citre state straine sau organizatii
internationale, precum si de citre persoane fizice sau
juridice strdine, dar numai cu acordul prealabil al
organelor competente romane. Acestea din urma au
dreptul sa refuze, in mod discretionar, executarea unui
proiect de cercetare stiintifica marind in zona econo-
mica exclusivd a Romaniei In urmatoarele cazuri:

a) daca proiectul are o incidentd directd asupra
explordrii si exploatarii resurselor naturale, biologice
sau nebiologice;

b) daca proiectul prevede forari pe fundul marii,
utilizarea de explozivi sau introducerea de substante
nocive in mediul marin;

¢) daca proiectul prevede construirea, exploatarea
sau utilizarea insulelor artificiale, a instalatiilor si lu-
crarilor prevazute la art. 16;

d) daca datele si informatiile privind proiectul, na-
tura si obiectivele lui sunt inexacte sau daca autorul
ori beneficiarul proiectului nu s-a achitat de obligatiile
contractate printr-un proiect de cercetare anterior, fata
de statul roman;

e) daca exista indicii sau motive intemeiate care
duc la concluzia ca prin realizarea proiectului se poa-
te aduce atingere drepturilor suverane si jurisdictiei
Romaniei asupra zonei sale economice exclusiv pre-
vazute de prezenta lege si de prevederile dreptului
international.

Conventia prevede ca statele costiere pot, totusi,
la discretia lor, sa refuze consimtamantul pentru pu-
nerea in aplicare de cétre un alt stat sau o organizatie
internationald competenta in zona economica exclu-
siva sau pe raftul continental al statului de coasta al
unui proiect de cercetare marind daca acest proiect:

a) are o importantd directd pentru explorarea
dezvoltarea resurselor naturale, atat cele vii, cat s
cele care nu traiesc;

b) include forajul pe raftul continental, utilizarea
explozivilor sau introducerea substantelor ddunéitoare
in mediul marin;

¢) include constructia, exploatarea sau utilizarea
insulelor artificiale, instalatiilor sau structurilor din
zona economica exclusiva si de pe raftul continental;

d) contine informatii furnizate in baza art. 248, cu
privire la natura gi scopul proiectului, care este ine-
xact, sau daca statul care efectueaza cercetarea sau

[y

[y
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o0 organizatie internationald competentd are obligatii
neindeplinite fata de statul de coasta care rezulta din-
tr-un proiect de cercetare pus in aplicare anterior (pa-
ragraful 5 al articolului 246).

Un astfel de drept de a refuza consimtdmantul
rezultd din procedura generala de autorizare pentru
efectuarea tuturor cercetarilor stiintifice marine.

Ca exceptie de la dispozitia prevazuta la punc-
tul 5 din art. 246 din Conventie, statele costiere nu
pot, la discretia lor, sa refuze consimtiméntul pentru
desfasurarea de proiecte de cercetare marina, care ar
trebui realizate pe raftul continental, la peste 200 de
mile nautice de la liniile de baza de la care se masoara
latimile.

Gestionarea integrata a zonelor de coasta
(ICZM) vizeaza un cadru de gestionare cuprinzator
pentru intreaga zona de coastd, inclusiv politica de
mediu, planificarea spatiala, politica industriala si
alte politici si instrumente care afecteaza regiunile de
coastd. ICZM 1isi propune sd imbunatiteasca starea
economica si sociald a zonelor de coasta si contribuie
la dezvoltarea optima a potentialului acestora.

In practica, ICZM s-a axat mai mult asupra zone-
lor terestre si a celor din vecindtatea imediata a lito-
ralului.

Prin comparatie, MSP s-a axat asupra aloca-
rii spatiului si realizarii unui echilibru al utilizarilor
spatiale in ariile marine, desi existd si similaritati n
ceea ce priveste implicarea partilor interesate.

In 2002, Parlamentul European si Consiliul au
adoptat o Recomandare care evidentiazd masurile
care trebuie luate de statele membre pentru dezvolta-
rea strategiilor nationale ICZM. In 2010, UE a ratifi-
cat Protocolul de la Barcelona privind ICZM pentru
Marea Mediterana

Pentru a imbunétati evolutia conceptuald a MSP,
Comisia a comandat o serie de studii vizadnd diverse
aspecte ale MSP:

In 2008, un studiu privind aspectele juridice ale
MSP.

In 2010, un studiu privind aspectele economice
ale MSP, care a conchis ca efectele economice ale
MSP sunt reducerea costurilor de tranzactie ale no-
ilor activitati maritime si Tmbundtitirea climatului
investitional;

In 2010, un studiu asupra potentialului MSP in
Marea Mediterana.

In plus, in 2009 a fost initiat un important proiect
in cadrul PC7, care vizeaza producerea de instrumen-
te de gestionare integratd pentru monitorizarea, eva-
luarea si implementarea zonelor gestionate spatial.

In temeiul articolului 4, alineatul (3) din Conventie,
partile contractante au obligatia de a promova mana-
gementul integrat al zonelor costiere, tindnd seama
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de protectia zonelor de interes ecologic si peisagistic,
precum si de utilizarea rationald a resurselor natura-
le.

Exista deja o directiva-cadru, insa este necesara
o consolidare a altor instrumente, in special, in ceea
ce priveste gestionarea integratd a zonelor costiere si
amenajarea spatiului maritim.

Dreptul de a efectua cercetari stiintifice marine
este stabilit la articolul 238 din Conventie: ,,Toa-
te statele, indiferent de locatia lor geografica, si
organizatiile internationale competente au dreptul
de a efectua cercetari stiintifice marine, sub rezerva
drepturilor si obligatiilor altor state prevazute in pre-
zenta conventie.”

In acelasi timp, realizarea cercetarii stiintifice ma-
rine necesita respectarea mai multor principii. In pri-
mul rand, cercetarile stiintifice marine sunt realizate
exclusiv in scopuri pagnice.

In al doilea rand, cercetarea stiintifica marina tre-
buie efectuata prin metode si mijloace stiintifice adec-
vate compatibile cu dispozitiile prezentei conventii si
trebuie respectate in mod corespunzator pentru pune-
rea in aplicare a acestor utilizari. In al patrulea rand,
cercetarea stiintificd marind se realizeaza in confor-
mitate cu toate normele relevante adoptate in confor-
mitate cu prezenta conventie, inclusiv dispozitii pen-
tru protectia si conservarea mediului marin.

Pe larg, functioneaza principiul libertatii cercetérii
stiintifice marine, potrivit caruia cercetarea este des-
chisa tuturor statelor — atat la coasta, cat si la mare.
In zona internationala a fundului marin, Autoritatea
desfédgoara activitati de cercetare stiintificad marina.

In zona economici exclusivi, precum si pe raftul
continental, cercetarile stiintifice marine sunt realiza-
te cu acordul statului de coastd. Mai mult, Conventia
prevede o serie de cazuri in care statul de coasta nu
are dreptul sa refuze providenta cercetarii stiintifice
marine (articolul 246).

Rezultatele cercetarii. Statele costiere nu pot,
la discretia lor, sa refuze consimtimantul in confor-
mitate cu paragraful “a” al alineatului 5 al art. 246
UNCLOS privind proiectele de cercetare marina care
urmeaza sa fie realizate pe raftul continental a pes-
te 200 de mile marine in afara zonelor desemnate pe
care statele costiere le poate declara 1n orice moment
oficial zone in care sunt sau vor fi realizate dupa o
perioada rezonabild de timp operatiuni de dezvolta-
re si explorare detaliatd (clauza 6, articolul 246 din
UNCLOS).

In art. 248 UNCLOS stipuleazi obligatia state-
lor si a organizatiilor internationale competente care
intentioneaza sa efectueze cercetari stiintifice marine
in ZEE si pe raftul continental al unui stat de coasta,
de a oferi un astfel de stat cu cel putin 6 luni inain-
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te de data scontatd a inceperii proiectului de cerce-
tare marind, cu informatii complete despre natura si
obiectivele proiectului; zonele geografice exacte ale
studiului, denumirea institutiei sub auspiciile careia
va fi implementat proiectul.

Cantitatea de informatii care trebuie furnizate ar
trebui considerata exhaustiva.

Intrucat UNCLOS si legile statelor individuale sta-
bilesc o procedura permisiva pentru desfasurarea cer-
cetarii stiintifice marine in ZEE si pe platforma conti-
nentald a statelor costiere, una dintre modalitatile po-
sibile si eficiente de a efectua cercetari in aceste spatii
de catre alte state este incheierea acordurilor bilate-
rale si multilaterale cu statele costiere si participarea
impreund cu ei 1n programe stiintifice internationale
derulate sub auspiciile organizatiilor internationale.

Dupa multd munca asidud, in Conventia ONU pri-
vind dreptul marii din 1982 s-au introdus dispozitii
echilibrate privind procedura si conditiile pentru
desfasurarea cercetdrilor stiintifice marine in zona
economica exclusiva si pe raftul continental, bazat pe
sistemul de consimtadmant al statului costier.

Statele de coastd, 1n exercitarea competentei lor,
au dreptul de a reglementa, autoriza si efectua cerce-
tari stiintifice marine n zona economica exclusiva si
pe raftul continental.

Astfel, Conventia instituie o procedura gene-
ral permisivda pentru efectuarea tuturor cercetarilor
stiintifice marine in aceste spatii marine.

Cu toate acestea, nu este echivalenta cu procedura
de autorizare 1n vigoare in apele marii interioare si pe
marea teritoriald a unui stat de coasta.

Plecand de la suveranitatea acestor spatii maritime,
statul de coasta are dreptul exclusiv de a reglementa,
autoriza si conduce cercetari stiintifice marine, pre-
cum si de a stabili conditiile pentru desfasurarea lor
de catre alte state si organizatii internationale com-
petente. In ceea ce priveste zona economica exclu-
siva si raftul continental, statul de coastd are numai
jurisdictie, care nu este exclusiva.

Prin urmare, conditiile pentru desfasurarea cer-
cetarilor stiintifice marine In aceste spatii marine nu
sunt stabilite de statele costiere, ci in conformitate cu
dispozitiile relevante din prezenta conventie.

Statele costiere sunt obligate sa respecte aceste
dispozitii si nu au dreptul de a consolida regimul cer-
cetarii stiintifice.

Cercetarile stiintifice marine in aceste spatii mari-
ne se realizeaza cu acordul statului de coasta.

Un indicator potrivit caruia aceastd jurisdictie nu
este exclusiva este prevederea alineatului 3 al art.
246 din Conventie, care prevede urmatoarele: ,,Sta-
tele costiere, in circumstante obisnuite, 1gi acorda
consimtamantul pentru punerea in aplicare de cétre
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alte state sau organizatii internationale competente a
proiectelor de cercetare marina in zona lor economica
exclusiva sau pe continentul lor.

Cercetarea nu ar trebui sa creeze interferente ne-
justificate in activitatile desfasurate de un stat de coas-
td in exercitarea drepturilor suverane si a jurisdictiei
sale In zona economica. Statul costier are dreptul sa
ceard incetarea cercetarii stiintifice in zona sa econo-
mica, dacd acestea nu sunt efectuate In conformitate
cu informatiile furnizate sau daci nu sunt respectate
conditiile de implementare a acestora.

Concluzii.Tema aleasa pare a fi foarte relevanta,
avand 1n vedere intrarea In vigoare si ratificarea de
catre tara noastrd a Conventiei Natiunilor Unite din
1982 privind dreptul marii (denumitd in continuare
Conventia din 1982).

Acest tratat international guverneaza regimul juri-
dic international al spatiilor marine, inclusiv regimul
zonei economice exclusive.

Conventiadin 1982, care a fost rezultatul activitatii
celei de-a [1I-a Conferinte a ONU privind dreptul ma-
rii, a avut si continud sa aiba un impact semnificativ
asupra activitatilor statelor 1n utilizarea si dezvoltarea
resurselor naturale ale oceanelor.

Desigur, subiectii dreptului international in
desfasurarea activitatilor lor in oceane, care afec-
teazd drepturile si obligatiile altor subiecte de
drept international, trebuie sd actioneze nu numai
in conformitate cu normele si principiile dreptului
international maritim, ci i cu normele si principii-
le dreptului international in general, inclusiv Carta
Organizatiei Natiunile Unite, in interesul mentinerii
pacii si securitatii internationale, dezvoltarii coopera-
rii internationale si intelegerii reciproce.
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VJIK 341.63

«KOMEPIIIMHUM XAPAKTEP» CIIOPIB SIK YMOBA IX BUPIIIIEHHSI
B MI’KHAPOJIHUX APBITPAKAX

Bononumup HATHUBIJIA,
KaHAUAAT IOPUINYHUX HayK, JOLICHT,
CTaplInii HayKoBUi criBpoOiTHUK [HCTUTYTY mpuBaTHOTO MpaBa 1 mianpueMHunTBa iMeHi @. I Bypuaka
HamionansHoi akagemii mpaBoBUX HayK YKpaiHH

B crarTi aHami3yr0ThCS MUTAaHHS HAsSBHOCTI IHO3EMHOTO €JIEMEHTY Y CIIOpax, M0 BUHUKAIOThH i3 30BHINTHHOCKOHOMIY-
HUX KOHTPaKTiB. 30KpeMa aHaJi3yIOThCS MUTAHHS BiIHECEHHS 10 KOMITETEHITT MDKHAPOJAHUX KOMEPIIIHHUX apOiTpaxiB
Ta MiXKHapOIHOTO KOMEPIITHOTO apOiTpakHOTO CYIdy 30KpeMa CIIOpPiB, IMOB’SI3aHUX 13 PO3IVISAAOM BHMOT, 3aCHOBaHHUX Ha
KOMEPIIHHIX BiTHOCHHAX, TAKHUX K KYMiBISI-IPOIaX, TOCTaBKa, miapsa Toio. [IIupoko aHAMi3yHOTECS MaTepiain CyI0BOT,
apOITpa)XHOT MPAKTHKH Ta PIICHHS €BPONCHCHKOTO CYAy 3 IpaB JIFOAUHU. JleTaabHe BUBYCHHS TaKOXK OTPUMAIHU ITUTAHHS,
TIOB’s13aHi 13 HepeKyagioM 0a30BUX MDKHAPOJHUX aKTIB y cdepi MDKHAPOIHOTO KOMEPLIHHOTO apOiTpaxy, a came II0A0
KOPEKTHOCTI MepeKyaay TepMiHIB «KOMEpPIIiHHE MiIMPUEMCTBOY, «MicIle 3iHCHEHHs Oi3HEeCY», «KOMEPIiHI BiTHOCHHI
To10. Ha OCHOBI OCIIIKEHHS aBTOPOM 3pOOJICHO BUCHOBOK, IO iHO3EMHHM €JIEMEHT 1 K HACIIJOK «MIKHAPOIHHIA» Xa-
pakTep Cropy, KU BUHUKAE caMe 3 «KOMEPIIHHUX BiIHOCUH» MArOTh BaXJIMBE 3HAUEHHS JUISI BUPIIIEHHS CIIOPIB B MiX-
HapoAHOMY KOMepLiifHOMY apOiTpaxki. AHaIi3yI04M HAsBHICTH IUX €JIEMEHTIB y CIIPHUX BIAHOCHHAX, CKJIaJ apOiTpaxy
yKe Ha IEepLINX eTarnax poOUTH MMoNepeiHiil BHCHOBOK PO CBOIO KOMIIETEHIIIIO II[OA0 BUPIMICHHS TaKOTO CIIOPY, L0 B I10-
JANBIIOMY Ma€ BU3HAYAIIbHE 3HAYCHHS HA €Talll IPUBEICHHS MOCTAHOBICHIX PINICHB O BUKOHAHHS.

Knrouoei cnosa: apbimpasic, komepyitini 8i0HOCUNU, KOMEPYIUHI CROPU, KOMNemeHYis, apoimpadintbHicmb, npasoesio-
HOCUHU.

«COMMERCIAL NATURE» OF DISPUTES AS A CONDITION FOR THEIR RESOLUTION IN
INTERNATIONAL ARBITRATION

Volodymyr NAHNYBIDA,
Candidate of Law Sciences, Associate Professor, Senior Researcher at Institute of Private Law and Entrepreneurship
of the National Academy of Law Sciences of Ukraine

The article analyzes the issues of the presence of a foreign element in disputes arising from foreign economic contracts.
In particular, the author analyzes the issues related to the competence of international commercial arbitrations and the
International Commercial Arbitration Court, in particular disputes related to the consideration of claims based on commercial
relations, such as purchase and sale, supply, labor contract and the like. The materials of judicial, arbitration practice and
the decisions of the European Court of Human Rights are widely analyzed. A detailed study was also received by questions
related to the translation of basic international acts in the field of international commercial arbitration, namely, regarding the
correctness of the translation of the terms «commercial enterprise», «place of business», «commercial relationsy, etc. Based
on the study, the author concluded that the foreign element and, as a consequence, the «international» nature of the dispute,
which arise precisely from the «commercial relations» are important for resolving disputes in international commercial
arbitration. Analyzing the presence of these elements in a disputed relationship, the arbitral tribunal already at the first
stages makes a preliminary conclusion about its competence in resolving such a dispute, which is subsequently of decisive
importance at the stage of bringing decisions to execution.

Keywords: arbitration, commercial relations, commercial disputes, competence, arbitrability, legal relations.

«CARACTERUL COMERCIAL» DISPUTA CA CONDITIE DE REZOLUTIE iN ARBITRATII
INTERNATIONALE

Articolul discutd probleme legate de prezenta unui element strain in litigiile care decurg din contractele economice
striine. In special, autorul ia in considerare aspectele legate de competenta arbitrajului comercial international si a Curtii
de Arbitraj Comercial International, in special litigiile legate de examinarea creantelor bazate pe relatii comerciale, cum
ar fi achizitia si vanzarea, furnizarea, contractul de munca si altele asemenea. . Materialele judiciare, practicile de arbitraj
si deciziile Curtii Europene a Drepturilor Omului au fost analizate pe scard largd. Un studiu detaliat a fost primit si prin
intrebari legate de traducerea actelor internationale de baza in domeniul arbitrajului comercial international, si anume, cu
privire la corectitudinea traducerii termenilor ,,intreprindere comercialda”, ,,loc de desfasurare”, ,relatii comerciale” etc. Pe
baza studiului, autorul concluzioneaza ca elementul strdin si, In consecintd, natura ,,internationala” a litigiului, care rezulta
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direct din ,,relatia comerciala” sunt importante pentru solutionarea litigiilor in arbitrajul comercial international. Analizand
prezenta acestor elemente intr-o relatie in litigiu, tribunalul arbitral, aflat deja In primele etape, face o concluzie preliminara
cu privire la competenta sa de solutionare a unor astfel de litigii, care este de o importanta decisiva in etapa de a aduce

decizii la executare.

Cuvinte-cheie: arbitraj, relatii comerciale, dispute comerciale, competentd, arbitraj, relatii juridice.

HOCTaHOBKa npob6saemu. [lutanHs BH3Ha-
YCHHSI «MIKHAPOIHOTO» XapaKTepy CHOpY Yy
MPaBO3aCTOCOBHIM MPAaKTUI BHUPILIEHHS KOMEpLIiii-
HUX CIIOpiB apbiTpakaMy Mae BeHKe 3HaueHHs. Lle
OB’ S13aHO K 3 MUTaHHSAME apOiTpabiIbHOCTI CIIOPIB,
KOMIETeHIIi1 apOiTpaskiB Ha BUPILLIEHHS CIIOPY, TaK i 3
MUTaHHSAME cepH Aii apOiTpa’KHOT yroau Ta mojgaib-
LIOT0 BUKOHAHHS MOCTAHOBJIEHOTO apOiTpasKHOTO pi-
menHs1. Came Bifl A€TANBHOTO aHaNi3y IBOTO ACTIEKTY
apOiTpaliNbHOCTI YacTO 3aJEXHUTh YU 3MOXKE OCO-
0a Ha KOPHCTH KO MpUHHATE apOiTpakHe pilleHHS
BUKOHATH HMOTO, MOJOIABUIM MOXJIIMBI 3alepeuecHHs
1HIIOT CTOPOHM 3 MPUBOAY KOMIMETEHMIi, SKi JOCUTb
4acTO TPAIUISIOTHCS Ha MPAKTHIII.

AKTyasbHicTh TeMu. [IpuBeeHUM BUILE 3yMOB-
JIIOETHCS. aKTyaJIbHICTh MPOIOHOBAHOI TEMH CTaTTi,
OCKIJIBKM BiJ] BUPILICHHS! MUTaHHS HAsSBHOCTI «iHO-
3eMHOIO €JIEeMEHTY» y BiJHOCHMHAaX Ta HAasBHOCTI
«MDXHApPOIHOTO KOMEPLIHHOTr0» XapakTepy CIopy
3aJIeKUTh KOMIIETEeHLisl apOiTpaxy, a BiJl TaK i MOX-
JUBICTh TIOCTAHOBIICHOTO apOITPaKHOTO PpilICHHS
OyTH BUKOHAHUM.

Cran aocaimkennsi. YacTKOBO OKpeclieHi TUTaH-
HS yKe Oyny MpeaMeToM JOCHTIKeHb TaKUX BUYCHUX
sk T. I. 3axapuenko, O. [. Kpynuan, H. C. Ky3ne-
uoBa, M. M. Manscekuit, O. C. IlepeneianHcbKa,
10. A. lpuruka, M. ®@. CemiBon, T. B. Cruimauyk,
I. A. Lipart, 0. C. Yepnux Ta iHmux. OmHAK KOMII-
JIEKCHOTO JOCTIUKeHHS BKa3HUX MUTaHb caMme IIif
MPOMIOHOBAaHUM KyTOM 30pYy Ta Y CBITJII OCTaHHBOI
MPaB03acTOCOBHOI MPAaKTHKH AOCI HE MPOBEICHO.

Tomy meTor0 cTaTTi € BHSBIECHHS mpoOIeMm,
MOB’S3aHUX 13 BU3HAYCHHSIM «MDKHApOJHOTO» Xa-
pakTepy CIOpiB, sIKi MEPEAArOThCS HA PO3MIAL 1 BU-
pillIeHHS MI>KHApOIHUX KOMEPUIHHUX apOiTpaxiB Ta
(hopMyIIOBaHHS MPOMO3ULIH I MPaBO3aCTOCOBHOT
MPaKTUKH.

Buxknaa ocHoBHOro marepianay. BiamoBigHo mo
4. 2 ct. 1 3akony VYkpainu «IIpo mixkxHapogHuii Ko-
Mepuiitauii apOiTpaxk» [1] 1o MiXKHapoAHOTO KOMep-
uiHOTO apOiTpaXky MOXKYTh 3a YIOIOI0 CTOPiH Nepe-
JaBaTHCA:

a) CIOpH 3 JOTOBIPHHX Ta IHIIMX LHMBIJILHO-
MPaBOBHUX BiJHOCHH, II0 BUHHUKAIOTH MPH 3IiHCHEH-
Hi 306HilHbOMOpP20GeNbHUX TA THINUX BHUIIB Midic-
HApOOHUX EKOHOMIYHHMX 3B’S3KiB, SIKIIIO KOMEpLiliHEe
MiAMPUEMCTBO Xoua O OxHi€l 13 CTOPIH 3HAXOIUTHCA
32 KOPJOHOM, a TaKOXK
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0) cropu MANPHUEMCTB 3 1HO3EMHHMH IHBECTH-
IMisSMH 1 MDKHaApOAHUX OO0'€qHAHH Ta OpTraHizarlii,
CTBOPEHMX Ha TEPUTOPii YKpainu, Mixk cob010, criopu
MDK 1X yJaCHHKaMH, a TaK caMo iX CIIOpH 3 1HIITMMH
cy0'ekTamMu mipaBa YKpaidu.

Sk Bimomo, ykpaiHChKWil 3akoH OYB MPUHHATHI
Ha ocHOBi TumoBoro 3akony FKOHCITPAJI nipo mix-
HapOIHUN KOMEpITiHHUI apOiTpax [2], a ToMy MOpiB-
HSHHSI [IUX JBOX aKTiB J03BOJISIE BCTAHOBHUTH TEBHI
TEPMIHOJIOTIYHI HETOYHOCTI TEpeKIamy, sKi, OTHAK,
MOJKYTh Ha NPAKTUIIl MOXYTh MaTH JOCUTh CEPHO3HI
HaCITIIKY. MmeThes mepemycim po TePMIHOBKIUBAHHS
TaKHX TMOHATH SK «IIMBUIFHO-TIPABOB1 BITHOCHHI Ta
«30BHINTHBOTOPTOBEIBHI Ta 1HII BUIHA MIKHAPOITHUX
E€KOHOMIYHHX 3B’ sI3KiB». [ [puBeeHi TepMiHA BUKOPHC-
TOBYIOTHCS y UMHHIN pemakmii cT. 1 3akony Ykpainu
«IIpo Mi>KHapOAHUI KOMEpIIifHMH apOiTpax». PazoM
3 uM, anHHEAH [{K YKpaiau HaToMiCTh BUKOPHCTOBYE
MOHSTTS «LMBUIbHI BIJHOCUHU», a HE «ILHBIJILHO-
mpaBoBi BimHOCHHWY. I1i7] ocTaHHIMHU BIATIOBIIHO IO
9. 1 ct. 1 K VYkpaiau moTpiOHO pO3YMITH «...0CO-
OMCTI HEMaiHOBI Ta MaWHOBI BiMHOCWHU (ITUBLIHHI
BiIHOCWHM ), 3aCHOBaHI Ha IOPUANYIHIN PIBHOCTI, BUJTb-
HOMY BOJICBHSIBJICHHI, MaWHOBI CaMOCTIHHOCTI iX
y9acHUKIBY [3]. bibIme Toro, B M>KHApOTHUX aKTax 3
MIUTaHb apOITPaxy, Ha O3HAYCHHS KaTeropiil cropis,
SIKi MOXKYTh BHPIIITYBAaTHCh B MOPSAKY apOiTpaky BH-
KOPHCTOBYIOTbCS TEPMIHU «TIPABOBIIHOCHHWY (legal
relationship). 3okpema, cT. I (3) Hero-Mopkchkoi KoH-
BeHIlii 1958 poky cepen 1HIIOTO MICTUTH TTOJIOKCHHS
3a SKUM JepKaBU yYIacHUKH KOHBEHINi MOXYTbh 3pO-
OUTH 3aCTEPEKEHHS, 10 BOHU «OYO0yMb 3ACHMOCO8Y-
samu Konsenyiro auwe 0o poszbigcnocmel, 5K Gu-
HUKQIOMb 3 00208IPHUX YU HEO020BIPHUX NPABOGIO-
HOCUH, SKI BU3HAYATOMBCSL SIK KOMEPYIUHI 8ION0GIOHO
0o Hayionanbro2o npasa Kpainu, axa 3podouna make
sacmepesicennsy (nepeknan miid — B.H.) . Toit camuii
TepMmiH 3ycTpigaemo iy crT. II (1) Hero-Mopkcbkoi kKoH-
BeHIii 1958 poky mpu Bu3HAYEHI apOiTPaskHOT yroau
(«...defined legal relationship...»), ct. 7 TumoBoro
3akony FOHCITPAJI («...defined legal relationship
whether contractual or not...»). Y 3B’SI3Ky 3 ITUM
BOAUaeThCcsl MO OUTHIT KOPEKTHUM IIPH BHU3HAYCHI
KaTeropil CIOPiB, SKi MOXYTh IEpEaaBaTUCh HA PO3-
VIS MDKHAPOIHOTO KOMEPITIHOTO apOiTpaxy BCe K
TEPMIHY «IIPABOBIIHOCUHK», BAKOPUCTOBYBAHOTO SIK
Hero-Mopkerkoto kouBeHIIieo 1958 poky, Tak i Tumo-
BuM 3akoHOM FOHCITPAJL
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Hlogo TepMiHy, BUKOPUCTOBYBAaHOTO Ha IIO3Ha-
YeHHS CIOpiB, SIKi BUHUKAIOTH TPH 3AIHCHEHH] «30-
BHIIIHFOTOPTOBEIBHUX Ta 1HIIMX BHUIIB MiKHAPOI-
HHUX €KOHOMIYHMX 3B’S3KiB», 3a3HAYMMO, IO BIH Ta-
KOX € HEKOPEKTHUM TEepeKiIaJjoM aHIJIOMOBHUX Bep-
ciii MI>KHApOJAHUX JOTOBOPIB, a, MEPEAYCiM, TEPMiHY
«commercial», SKAW CHi TepekIafaTH OyKBaIbHO
SIK «KOMEPIIiHHUI». Y Toi Yac K B 3aKOHI HOTO Tie-
PEKIIAACHO SIK «TOPTOBEIBHUNY, X0Ua OYEBHIHO, 1110
3a 3MICTOM CJIOBA «KOMEPUIHHHUI» 1 «TOPrOBETbHHID)
y PpO3yMiHHI BiANOBiAHUX mpaBoBinHOCHH (legal
relationships) ciBBiIHOCATHCS BiAMOBIIHO SK POIO-
Ba Ta BUJIOBA KaTeropii. Y 3B’3Ky 3 IIMM 3HAYHO 00-
MEXKY€ETBCSI KOJIO CIIOPIB sIKi O MOTJIM ITepeaaBaTruch Ha
po3msA i BUpimeHHs apOiTpaxy. 3BU4aifHO BUKOPHC-
TaHHs y cT. | 3akoHy (HOpMYTIOBaHb Ha KIITAIT «Z0-
TOBIPHUX Ta iHWUX THBIILHO-TIPABOBUX BiIHOCHHY,
a TaKOXK «HWUX 6U0I6 MIKHAPOJHUX EKOHOMIYHHX
3B’SI3KIB» Ja€ MiJCTaBU TIYMAauUTH KOMIIETEHIIIO
apOiTpaxy Ha BUPILICHHS CIIOpiB HE JIMILIE TUX, SKi
OB’ s3aHi 13 «TOProBeILHUMIY BiiHOCHMHAMU. OHAK
BBa)XKa€EMO, 110 y TUTaHHI HOPMOTBOPEHHS Ta TEPMi-
HOBXHBaHHs Y IbOMY BHUIAJKy BCE X MOBUHHA OyTH
a0COMNIOTHA Y3rO)KEHICTh HOPM MI>KHAPOAHUX Ta Ha-
IIIOHAJILHUX aKTIB.

Kpim nporo, ciig nogartu, mio I0puangHO HEKOpEeK-
THUM € TaKoX (HOpMYIIOBAaHHS «CHOPU ..., SIKI BUHU-
Kaiomsv npu 30IUCHEHHI ... MIHCHAPOOHUX eKOHOMi-
HUX 38°a3Ki6». AIXe «EKOHOMIYHI 3B’SI3KW» HE MO-
KYTb «3IIHCHIOBATHCHY», BOHU MOXKYTh «BUHHKATH»,
«BCTAaHOBMIIOBATHCHY 1 T.J0. OAHAK MUTAaHHS BUHUKAE
TAKOX 1 IIIOJI0 CAMOTO TEPMiHY «CKOHOMIYHI 3B’ 3K
(«economic connections (relationships)»), ke € He
30BCIM TPaJULiHUM Ta MOMUPEHUM il chepu Lu-
BIJIBHOTO Ta MIXHapOIHOTO MpHBaTHOro mpasa. He
3HAXOAMMO MH HOro 1 y MDKHApOAHUX JOTOBOPAX.
HaromicTs TepMiH «eKOHOMIUHMIT» («economicy)
BUKOPHCTOBYETbCS Yy TekcTi Pesomrouii ['enepainb-
Hoi Acambriei OOH Ne 40/72 1985 poxky [5], sikoro
Oyno cxBaneno TumoBmit 3akoH FOHCITPAJI, Ha
MO3HAUEHHS JEPXKaB 3 PiI3HUMH «... EKOHOMIYHUMH
cucreMammu» («...States with different legal, social
and economic systems...»), a TaKOX Ul MO3HAYEH-
HS IPOLIECY PO3BHUTKY YHi(iKamii Mi>KHapOIHUX €KO-
HOMIYHUX BiHOCUH («development of harmonious
international economic relationsy). Slk 6aunMo KOH-
TEKCT BUKOPUCTAHHS TEPMiHY «EKOHOMIUHHI» CTOCY-
€TBCS HE «CIIOPIB» Y «JOTOBIPHUX MIPABOBITHOCHHY,
a mo3Havae O1b1 IT00aNIbHI TpoLiecH YK aBuia. Taki
SK Jep)KaBHUM yCTpil, MiKHAPOIHI €KOHOMIUHI BiJl-
HOCHHH TOIIO. Y IbOMY BiJHOIIEHHI BHUIAETHCS, IO
Takud TOPSIOK TEPMIiHOBXHMBaHHS y 3akoHi YKpa-
inn «llpo MixHapogHHWN KOMEpLUiHHHMN apOiTpax»,
MOB’sI3aHUI caMe 3 HEOOXiJHICTIO 3 OIHOTO OOKY

44

3HAWTH BIAMOBIAHWI 3aMiHHUK TEPMiHY «KOMEpLiii-
HUi» (commercial), a 3 1HIIOTrO, ICHYIOUUMH Tpa-
JULISIMA TEPMIHOBXHMBaHHS Ha MOMEHT HPUHHATTS
3akony Ykpainu «[Ipo MiXHapomHUH KOMepLiiHUii
apOiTpaxk». Amke ctaHoM Ha 24 mrotoro 1994 poky,
KOJIM TIpUiiMaBcsi 3aKoH, yke JisiB iHMWH 3aKkoH ([Ii-
I0YMH 1 10 CHOTO/IHI), IKUH Ha3UBaBCs 3aKOH YKpaiH-
cekoi PansHebkoi ConianictuyHoi Pecyomiku «IIpo
30BHIITHBOEKOHOMIUHY JisUTbHICTE» 1991 poky [6],
MPEAMET PETYINIOBAHHSI IKOTO CTOCYBABCS 1 CTOCY€ETh-
Cs1 30BHIIIHLOEKOHOMIYHUX JOTOBOPiB (KOHTPAKTIB),
IIOB’S13aHUX 31 3O1HCHEHHS 30BHIIIHHEOEKOHOMIYHOI
nisutbHOCTI. K BimoMo 3a yaciB Pagsacekoro Corosy
Oynb-siKa iSUTBHICTD, SIKa CTOCYBaJlaCh PyXy TOBapiB,
poOiT a0 MOCITYT 32 KOPIOH UM 3-3a KOPAOHY Ha3MBa-
Jlach 30BHIITHHOEKOHOMIUHOI0. OUEeBHIHO LI TaKOXK
MaJIo CBOE 3HAYEHHS JJISI TOTO, SIKy TEPMiHOJIOTiIO
3aknazard y 3akoHy Ykpainun «lIpo MixHapomHuii
KoMepuUiiiHui apOiTpax». Pazom 3 Tum, 3 mo3mmii
CBOTOJICHHS, OEpy4H JI0 yBard OCTaHHI TCHACHIII Y
PO3BHUTKY MIKHApOAHOTO KoMepLiiiHOTo apObiTpa-
XY, MDKHApOITHOTO KOMEPLIIHOTO 000POTY, a TaKOX
3BaKalOUM Ha apOiTpakHy NPaKTHKY, BUAAETHCA Tpa-
BWJIBHUM TPUBECTH TEPMIiHOJIOTIIO JIO0 CHIIBHOTO BU-
KOPHCTaHHSA 13 MDKHAPOIHUMH JJOTOBOPaMH YKpaiHH
y SKHX BUKOPHUCTOBYETHCS TEPMiH «KOMEpLIiHHHID
(commercial) Ta chopMOBaHUMHU 1 MUPOKO BUKOPHC-
TOBYBaHUMH MIXHAPOIHUMH IiAXOAAMH 1 IPaKTHUKA-
MH.

Binbie Toro, camMe CTOCOBHO TEPMiHY «KOMEPLIiii-
Hi PaBoBiHOCUHW) (commercial legal relationships)
Hero-Mopkcrka konBeHMist 1958 poky MiCTHTH BaxK-
JMBe 3acTepekeHHs. B yxe 3ragysaniii ct. I (3) Kon-
BEHIIii mepenoavyaeThes, o JoroBipHa nepxaga «...
Mmodce nogidomumu, wo Koneenyis 6yoe 3acmocogy-
8aMUCh auuLe cmocosHo posbidcnocmetl (differences
— B.H.), aKi @uHuKawoms 3 00208ipHUX YU HEDO208ip-
HUX NPABOGIOHOCUH, 5IKI GUHAYAIOMbCS K KOMePYili-
Hi (commercial — B.H.) 8i0no6iono 0o HayionanvHoeo
npasa Kpainu, sika pooums maxe nogioomieHHs» .

TakuM YMHOM, KOHBEHLISl «3a 3aMOBUYYBAHHSIM)
CTOCY€EThCS HE JIHIIE PO301XKHOCTEH (CIIOPIB), AKi BU-
HUKAIOTh 13 KOMEPLIMHUX NpaBOBIAHOCHH. | mwie
Jep>KaBU NP MPUEJHAHHI MOXYTh 3pOOHTH BifIoO-
BiJHE 3acTepeXeHHS. TepMiH «KOMEpUiHHMA CIIip
(po30iXKHICTB)», «KOMEPLIHHI MPaBOBITHOCHHU» HE
3HAWIIOB BigoOpaxeHHs y camiii Konsenrii. Hapmna-
ku, KoHBeHLis Bigcwuiaae mpu BUPILICHHI MUTaHHS,
IO CITi PO3YMITH ITiJi TEPMIHOM «KOMEPI[IHHHI» J10
HaIllOHAJIFHOTO TpaBa KpaiHu-ydacHull KonBeHMii.
3a ceigueHHsMm JI. Micremica Take 3acTepeKCHHS
Oyno 3po0iieHo A1l TOro, o0 MPUCTOCYBATH IOJIO-
xeHHs1 KonBeHwii 10 mpaBa KpaiH y 3aKOHOIABCTBI
SAKUX Ha PO3IYISLI 1 BUPIIIEHHS apOiTpaKy MOXKYTb
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MepeIaBaTUCh JIUIIEe «KOMEpILiiHi» cropu [7, ¢. 4-5].
Ha cporomui nmpaBoM Ha MomiOHI 3aCTEPEKEHHS CKO-
puctanucs 46 xpaiH, y TOMy YHCII Taki KpaiHH SK
Aprentuna, Jlanis, Iugis, Kanaga, Kuraii, Kopes,
Ky6a, Monaxo, Typeuunna, Tynic, CIIIA ta iami [8].
Amnauni3 3acTepekeHb OKpEeMHX KpaiH B KOHTEKCTi J0-
CIIJPKyBaHOTO IMUTAHHS IO3BOJMB BHUSBHUTH LIKaBY
0co0NMBiCTh: HU3KA KpaiH y CBOiX 3asBax i 3acTepe-
KEHHSX 3a3HaYMIIH, 10 TEPMiH «KOMEPLIHHUI» € CHU-
HOHIMOM 0 TepMiHy «ekoHomiunuit». Tak, YopHo-
ropis, sika panime nepedyBana y cknaai FOrocnasii,
3po0uiia 3acTepeKeHHs, 110 KOHBEHIIiS 3aCTOCOBY-
€TBCS 10 IOTOBIPHUX Ta HEAOTOBIPHUX BITHOCHH, SIKi
«BIATIOBIAHO IO ii HAIIOHAJIIEHOTO TIPaBa BBAXKAKOTh-
sl K eKOHOMIYHi (economic). JIns nmux notped cio-
BO «EKOHOMIYHI» BHUKOPHUCTOBYBAJIOCH SK CHHOHIM
JIO0 CJIOBa «KOMEpUiiHI» («...word «economicy had
been used therein as a synonym for «commercialy...).
AHaJorivHi 3a5BH 1 3aCTEPEKCHHS MICTATHCS Y MPaBi
Cep0ii, Xopsarii, CrioBenii Ta Maxkenosii (cki1amoBi
oysioi FOrocnagii) [8]. TakuMm 4MHOM y X KpaiHax
Ha piBHI 3acTepeXeHHs BUPIILICHO MUTAHHSA TEPMiHO-
JIOT1YHUX PO30IKHOCTEH.

VkpaiHa y 1boMy BiJHOILIEHHI 3aCTEPEKEHHS He
pobuia, a TOMy HE MOB’A3aHa 3MICTOM TEPMiHY «KO-
MEpUiiHUIY, X04a 3 TOYKH 30pY TPaBO3aCTOCYBAHHS
BCTaHOBJICHHS 10TO 3M10Ty, TOOTO BUPILICHHS TUTaH-
HS YM € CHip KOMEPUiHUM 1 BUTIKa€ 3 KOMEPIIMHNX
MPaBOBIIHOCHH Ma€ 3HAYEHHSI SIK JJ1s1 TUTaHHS I0pHC-
JWKIIT, TaK i 1715 MOJANIBIIOr0 BUKOHAHHS TIOCTaHOB-
JICHOTO pilleHHs. AJDKe Ha MPaKTULi, Tak 3BaHUH
«commercial testy abo «commercial reservation»
MOXe€ MOPOKYBaTH OKpPeMi MPOoOJIeMHU yepes Te, 110
Jep>KaBU MOXKYTh Ha CBiM PO3Cyl BH3HAYaTH 3MICT
TEPMiHY «KOMEpUIHHUI» Ta AOIMyCcKaTtd Horo oOme-
KEHe TIyMadeHHs. A Bifl TaK Y BUKOHAHHI PillIeHHS,
MMOCTAHOBJICHOTO apOiTpakeM B YKpaiHi MOA0 CIOpy
SIKUM BBAXKAETHCSI SIK KOMEPIliHHUMI, MOXe OyTH Bij-
MOBJICHO, 4epe3 HOro HEKOMEpLiHWN XapakTep B
KpaiHi Miclisl BAKOHAHHSI, Ha MMiCTaBi HeapOiTpadiib-
HOCTI 4M MOpYIICHHS MyOmigyHoro mopsaky. Hanpu-
KJaJ, y IIUPOKO IUTOBAHIN B IOPUIAMYHIN JiTeparypi
cnpasi BV Bureau Wijsmuller v. United States okpyx-
Huit cyn Cnonydenux IlratiB AMepukn kBamidiky-
BaB CHIp IIOAO BUTPAT Ha PATYBaHHS BiCHKOBOTO
Cy[lHA SIK HEKOMEPIIHWIA 1 Ha il MiJCTaBi 0OMEXHIB
niro Konsenuii [9]. [llupoke oOroBopeHHs B JiTepa-
Typi Ta IpaKTHLi OTPUMAJIH TaKOX JBa PIlLICHHS Ha-
uioHanbHuX cyniB luaiil y cnpasi Kamani Engineering
Corp. v. Societe de Traction [10] Ta y cnpaBi Indian
Organic Chemical Ltd v. Chemtex Fibers Inc. [11],
y SIKMX CyOW HE BH3HAJIM KOMEPLIHHMMH 32 MPaBOM
[Hnii BigHOCHMHM, TOB’S3aHI i3 HOYy-Xay 3acHOBaHi
Ha KOHTpAakTi OyHiBHHMLTBA «IiJ KJIIOY» Ta TPaHC-
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(hepi TexXHONIOTIA. AHAJIOTIYHI BHITAJKH OOMEXKEHO-
ro TIyMaueHHA TEPMiHY «KOMEpPLIHHMN» Bigomi y
NPaKTULI NPUBENEHHS A0 BHUKOHAHHS apOiTpa)KHUX
pitens B Tynici (cripaBa Taieb Haddad et al v. Ste
d’Investment Kal.) [12, c. 33-35], AprenTusi (cmpa-
Ba Milantic Trans S.A. v. Ministerio de la Produccion
(Astilleros Rio Santiago y otro) [13], Kanani (Ross v.
Christian and Timbers Inc.) [14] Ta neskux iHIIUX
KpaiHax. Y BCiX HaBeJIEGHHX BHIAIKaX HACHIJKOM
Bi]MOBH BiJ] IPUBEICHHS A0 BUKOHAHHS 1HO3EMHO-
ro apOiTpaXKHOro PIIECHHA HA il MiACTaBi € He3a-
CTOCyBaHHA TONOKeHb Hpro-Mopkebkoi KOHBEHIIT
1958 poky 10 MopsAKY BU3HAHHS Ta BUKOHAHHS 1HO-
3eMHOTO apOiTPaKHOTO PILIEHHS Ta 3aCTOCYBAHHS
BHYTPILIHBOTO MpaBa — Mpasa Kpainu cyny (lex fori).
Pazom 3 TuM, moniOHI BHIMAKKU OOMEKEHOTO TIIyMa-
YEeHHS1 Ha CHOTOMHI € IIBUJIIEC BUKIIOYCHHSIMH, HIK
NPaBUIIOM, aJKe B CHITy BHCOKOTO CTYIIEHsI YHi(ika-
11ii apOiTPaXkKHOrO 3aKOHOJABCTBA Ta IUPOKOTO KOJIa
nignmucanTiB Heto-Mopkebkoi koHBeHI1 1958 poky
MUTaHHS 100 0OMEXKEHHS 11 3aCTOCYBAHHS 33 TAKOIO
MiCTaBOIO € MPAaBUJIOM MOTaHOTO TOHY Ta CBIAYUTH
Npo HEOpy>KHE BiAHOLIEHHS 10 apOiTpaxy. A 1e y
CBOIO Yepry MiipuBa€e MOBipy iHBECTOPIB IO AepKa-
BU Y 4YOMY >KOJJHA Jep’kaBa He 3alikaBieHa. binbiie
TOT0, y HA3M] PillICHb HAIIIOHAIBHUX CY/IB € OAHIEI0
31 CTOpiH MOPYLIyBaJOCh MUTAHHS MPO OOMEKEHHS
3actocyBanHs KoHBeHwii uepes Te, 1o cIip Mae He-
KOMEpLIHNI XapakTep, Cyau 3alHsUI mpoapOiTax-
HY TO3UII0 Ta 3aCTOCYBajld LIMPOKE TIyMaueHHS
TepMiHy «koMepuiitHuiiy. Lle 30kpema crioctepiraemo
pitennst y cupasi Re Carter et al. and McLaughlin
et al, ne cyn mposiHuii OHTapio kBamiikyBaB sK
KOMepLiiHuH, criip moao (isudHOro crany OyauH-
Ky, MpHAOAHOTO 3a JOTOBOPOM KYMiBJi-TIPOIAXY,
YKIaZeHU 3 JO0NOMOroro mpodeciiHux OpokepiB
Mix qBOMa QiznaHuME ocobamu [15]; y cripasi The
United Mexican States v. Metalclad Corporation, ne
Cy/l BU3HAB KOMEPIIHHUMU BiTHOCHHH, SKi BUTIKAJIN
3 1HBECTHLIHHOIO JIOTOBOPY, Y TOH 4ac sik Bigmosi-
Jad 0OTpyHTOBYBaB, 1110 XapaKTep TaKUX BITHOCHH HE
KOMEpLiHUH, a po3nopsaHuLbKuii (regulatory) [16];
TaKO)K KOMEpLiHHIMHU BU3HAB CyJ BITHOCHHU Y CIIpa-
Bi M/S Comed Chemical Ltd. v. C. N. Ramchand [17],
SIK1 3aCHOBYBAJIUCh HA I[OFOBOpl TPY/IOBOTO HaiiMy,
YKJIaJICHOMY MDX KOMIaHI€IO Ta KePIBHUKOM OIHI€T 3
ii mouipHix KommnaHiii, 1e BepxoBHwuii cyx [Haii 3a3Ha-
YHB, IO (PAKTUIHO NPaLiBHUK BHKOHYBAB HE q)yHKun
HpaI_IlBHI/IKy, a KepyrouOoro KOMIIaHI€Io 1 BiIOBIJaB 3a
BCi i ekoHOMIiYHi Ta (P iHAHCOBI omepallii, a TOMy Taka
JUSUTBHICTh OXOIUTIOETHCS TIOHSATTSIM KOMEpIliHa Ii-
SUTBHICTB Ta YKJIaJieHa 3 IPUBOAY LBOTO apOiTpakHa
yroza € JiiCHOIO 1 YHHHOIO.

CTOCOBHO 3MICTy CaMOro TEpPMiHY «KOMEpLiii-

’
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HUI», 6a30Be pO3yMiHHA c(POPMYIEOBAHO Y IPUMITII
2 po ct. 1 (1) Tunosoro 3akony FOHCITPAJI". Ha-
BE/ICHE «PO3YMIHHS» TepMiHY commercial, sk Bin-
3HAYANIOCh B JIITEPATypi € OPIEHTOBHUM Ta ONIHCOBUM
[18] i cipaMoBaHe, mepeayciM Ha OKpECIEeHHs IeB-
HOi GopMynH, gka O I03BOJISIIA AEpKaBaM TIIyMadu-
TH BKa3aHe MOHSATTS y OycCi 3ayMy PO3pOOHHUKIB HeE
BTpaualoyd MpU LbOMY OCOOJIMBOCTI BCTaHOBICHI
HallloHaJIFHUM TpaBoM. 3a3HaueHa NpUMiTKa Oyna
Maiike JOCTIBHO BigoOpakeHa y YMHHOMY 3akoHi
Vkpainu «Ilpo mikHapomHuii KomepuiiHuii apOi-
Tpaxk» (a03. 4 4. 1 ct. 2). Pa3om 3 TuM, BiIMiHHOCTI
MOJISITAKOTE Y TaKOMY: «arising from all relationships
of a commercial nature» BimoOpaxeHO B YKpaiHCHKO-
My 3aKOHI1 K «BUNIUBAIOMb 3 YCIX GIOHOCUH MOP20-
6020 xapakmepy»; (GopMmyntoBaHHS «Relationships
of a commercial nature» TepekIaneHO K «Bio-
HOCUHU MOpe06020 Xapaxkmepyy; (HopMyITioBaHHS
«commercial representationy TIEPEKIAACHO SIK «MOp-
206e npeocmasHUYmMeEo».

3BiCHO, IO y BCi BUNAIKaxX TEPMiH «KOMEpLiii-
HUI» y BCIX BiAMiHKax MaB Ou OyTH mepexiafeHuit
HE SIK «TOPTrOBEJIBHUI», a «KOMEpLiHHUI», MO0 Tili-
CHO JI03BOJIA€ MOTO LIMPOKO TIyMaduTH. AJKE BU-
XOJISIYM 13 CYTHOCTI AaHOTO TEPMiHY, KOMEpLiiHi Bif-
HOCHHH, 1I€ BiIHOCHHH SIKi OIIOCEPEAKOBYIOTH PYX
TOBapiB, poOIT Ta/ab0 MOCITYT HA OIIATHUX 3acajax,
T0OTO TOB’s13aHi 13 0OMIHOM OCTaHHIX Ha Tpoir abo
3yCTpiYHUM HaJlaHHSM TOBAapiB, poOiT Ta/abo MOCIyT.
Black's Law Dictionary Bu3Hayae KOMEpLiiHYy AisUTb-
HiCTb (commercial activity) K NiSBHICTD 3 YIPaBIIiH-
Hs1 Oi3HECOM, CIIPSIMOBaHY Ha OTPHUMAaHHs MPUOYTKY.
VY cBoto uepry Oi3Hec (business) 03HaUa€e KOMEPIIiiHEe
M ANMPUEMHULITBO SIKE 3A1HCHIOETHCS IJ1s1 OTPUMaHHS
npubyTky [19, c. 38]. Takum ynHOM, KOMEPUiIHHUM
BiJHOCHHAM 3aBXIH MPUTAMAaHHUI TPOIIOBUN EKBi-
BAJICHT 1 BOHU OB’ s[3aHi 13 OTPUMaHHAM NPHOYTKY.

[Mo3uuist po3poOHUKiB, a came cexpeTapiary FOH-
CITPAJI BimoOpaxkeHa y AHaNITUIHOMY KOMEHTapi
no mpoekty TumoBoro 3akony FOHCITPAIJIL, 3Bo-
JIUTHCSL 10 TAKOTO: «3MICT TEPMiHY «KOMEpLIiHHHID)
OXOILTIOE HE JIMIIE 3aCHOBaHI Ha YroAi BiJHOCH-
HU, Taki sIK, HalpHKJIaJ, MOCTaBKa eleKTPOCHEPrii,
TPaHCHOPTYBaHHs Ta3zy Yepe3 MEpexKy Ta iHMI, aje
i HEeOTOBIpHI BITHOCHHH, SIKi TIOB’s3aHi 31 cIopamMu
LIOO BiAIIKOAYBAHHS LIKOAH, SIKa BUHHUKJIA 3 Bil-
HOCHH KOMepUiliHOro Xapakrepy. He oXommooTbes
MOHATTAM «KOMEPLIHHI» BiIHOCHHH CIIOpH, SIKi BHU-
HUKAIOTh LIO0 3aXHCTY MpaB CIIOKHUBAUiB, 3 MUTAHb
mpani Ta mpaneBiamTyBanHs Tommo. [Ipu npomy He
BipHO OyJ10 0 TIyMa4YuTH TEPMiH «KOMEPLIHHUID BiJl-
MOBITHO 710 CYry0O HaliOHAJLHOTO JIETAIBHOTO BHU-
3HaueHHS, C(pOPMYIILOBAHOTO Y BHYTPIIIHHOMY NPaBi
a00 X y KOHTEKCTi JIMIE TUX YTroll, CTOPOHH SIKUX
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JisIT K KOMEpLiiHI cy0’€KTH 4YM K MiIIpUEMIID»
[20]. Ha ocHOBI cka3aHOTO0, KEPiBHUK PoOOYOi TPy
3 po3po0Oku Turmosoro 3akony FOHCITPAJI 3a3HauuB,
IO TEPMiH «KOMEPUiHHMI» HEe BapTO BH3HAYATU SIK
JieranbHUM TEpMiH, 8 HATOMICTh ONMUCATH B MPUMIT-
1, 10 AO3BOJUTH HOTO IIUPOKO TAYMAYUTH 1 HATACTD
MOXITUBICTE C(OPMYITIOBATH HEBUUEPITHUHA MEPEIIiK
KOMEPIIHHUX BigHOCHH [7, ¢. 586-587]. OuikyBaHHS
Ta Hamipu po3poOHHKiB Tumnosoro 3akony FHOHCI-
TPAJI BunpaBaammce, OCKUTLKA Ha ChOTOJHI JIHCHO
B OUTBIIOCTI KpaiH HepeBakae caMe MIUPOKUH Miaxixa
70 TIyMaueHHS TEPMiHY «KOMEPIUiiiHI» BiJHOCHHH
Ta «KOMEPLIHHUH CHip» SIK y 3aKOHOAABCTBI, TaK i B
MPaBO3acTOCYBaHHi.

Taxwuit mijaxif 103BOJISE TIACHO MUPOKO TIIyMadn-
T KOHBEHIIIO Ta T TOIOKEHHS, a BiJ] TaK 1 KOMIIETEH-
Iif0 CKJIay apOiTpaxy. Amxke Ui ToTpeO BU3HAHHS
Ta BUKOHAHHA apOiTpasKHUX PillieHb, IIOCTAHOBICHUX
B 1HO3EMHHUX KpaiHaX JIMIIE MIHUPOKUH «MOJEITBHHI)
a00 «KOHBEHLIMHMI» MAXid 3JaTHUN 3a0e3leUnTH
yHi}iKamito Ta MPOrHO30BaHICTh BUKOHAHHS iHO-
3eMHHUX apOiTpaXHuX pimeHb. K BipHO, 3a3Haydac
BiJoMHUii (axiBenb B ramysi apoitpaxy A. 5. BaH nen
Bepr «3 ypaxyBaHHSM iCHYIOYHX BiJMiHHOCTEH TeCT
Ha «KOMEPLIHHICTH» J03BOJSIE BUSBHUTH, IO TE IO
BBAXKAETbCA «HEKOMEPUIHHUM» y BHYTpIIIHIX (Ha-
LiOHANBHUX) BiIHOCHHAX, MOXKE KBaJTi(hiKyBaTHCh SIK
«xoMmepitiitHe» s metu KonBeniii i i 3acTocyBaH-
HsD» [21, c. 54]. | came BIpoBa»KEHHS TaKOTO ITiJIX0-
Iy JTO3BOJIUTH C(HOPMYBAaTH MPOTHO30BaHI Ta CTilKi
MPaKTUKU Ta 3a0e3MEeYuTH 3aXHCT MpaB YYaCHHKIB
apOiTpaXHUX TPOBAIKEHb MO BChOMY CBiTi. BOa-
YaeThesl, M0 33 TAKMX OOCTAaBHH, BAPTO BiI3HAUNTH
CTIMKY TEHACHLIIO 10 (HOPMYBaHHS «aBTOHOMHOTO
TIyMaueHHsI TePMiHY «KOMEpLiiHUI», 3aCHOBAaHOTO
Ta c(POPMOBAHOTO Ha MiJXO[aX 3aKJIAJIEHUX aBTOpa-
mu Hpro-Hopkebkoi konBeHii 1958 poky ta Tumo-
Boro 3akoHy FOHCITPAJL

Crin BiAMITHTH, 10 IEPILi KPOKH B HAIMPSIMI yI0-
CKOHAJICHb IIOJIOKEHb IMPAaBO3aCTOCOBHOI MPAaKTHKU
B YKpaiHi Takox yxe 3pobieHo, amxe Permament
MKAC mpu TIII Ykpainu, gitounit 3 1 ciuns 2018
POKY, Yy 4. 2 1. | cT. 3 MiCTHTB YTOUHEHY HOPMY CIIpSI-
MOBaHy Ha BHpIIIEHHS 3a3HaY€HUX PO30IKHOCTEH
3MICTY TEpMiHIB «KOMEPLIHHUI» 1 «Toprouii». Taxk,
y HaBeZICHil cTarTi B 4. 1 IPUBOAATHCS MOJOKEHHS
3axoHy YKpaiHH PO SIKi MU 3TaAyBaJly BUILE, a Jalli y
4. 2 MiCTUTBCS] yTOUYHEHHS, 32 IKUM «J[0 KoMmeTeHmii
MKAC BigHOCSTBCS, 30KpeMa: CIIOPH, SIKi BUILINBA-
I0Th 3 BIIHOCHH KOMEpUiHHOTO Xapakrtepy...” [22].
HaBenene monokeHHsI MOKIMKaHE YCYHYTH PO30iXK-
HOCTI y PO3yMiHHI TEpMiHY «KOMEPLiHHHID» HABEICHE
y 3akoHi Ykpainu «IIpo MibkxHapogHUN KOMEPLiHHUI
apOiTpak» Ta 3aNpOBAaJUTU IIHUPOKUN «MOAETHHUN»

APRILIE 2020



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALTHOHAJTbHBIIT FOPUITHYECKI! KYPHAJL: TEOPHA 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

1 «KOHBEHLIMHUN» Mmaxig. Amke Ha HeOOXigHOCTI
3aCTOCYBaHHs caMe IIUPOKOTO MiIXOAYy HEOJHOpa-
30BO BiZj3HA4aJoCh SIK po3poOHMKamu Tumosoro 3a-
kony FOHCITPAJI-, Tak 1 BueHMMHU Ta NpaKTHKaMH,
IOYMKH SIKAX HaBOJWINCH BHIIE. | SKIIO cTaHOM Ha
novatok 90-X poKiB TEPMiH «KOMEPLIHHUI» pO3TIs-
JaBcA SIK HEeBU3HAYCHUH, Ha CHOTOJHI B YKPaiHCBHKO-
My LUUBUIFHOMY 3aKOHOAABCTBI IIe TEPMiH yXe J0-
BOJIi TpHUBaJMii YaC BUKOPHUCTOBYEThCs. Hacammepen
y BiTHOCHWHAX, SIKi TOB’SI3aHi 3 KOMEPIIHHUM TIpe-
CTaBHULTBOM, KOMEPLIMHUMH HaliMEHYBaHHSIMH, KO-
MEpUIHOI0 TaEMHHLECIO, KOMEPILIHHOI0 KOHIIECIEIO,
KOMEPLiHHUM KPEIUTOM TOLIO.

Bucnosku. [lizcymoByroun yce ckazaHe, ciiJ Bil-
MITHUTH, 10 1HO3EMHHMI €JIEMEHT 1 K HACHTIIOK «MIK-
HApOAHMID» XapakTep CHOpY, SKUH BHHUKAaE came 3
«KOMEPUIHHHUX BIAHOCHH» MAIOTh BAa)KIIUBE 3HAYCHHS
TSl BUPIILIEHHS CTIIOPiB B MDKHAPOAHOMY KOMEPLIIHHO-
My apOiTpaxi. AHai3yI0ul HasIBHICTD IIUX EIEMEHTIB
y CHIpHHX BiTHOCHHAX, CKJIaJl apOiTpaKy y>ke Ha rep-
HIMX eTarnax poOUTh MONepeaHii BUCHOBOK IIPO CBOIO
KOMIIETEHIII}0 IIOAO0 BHUpIIICHHS Takoro cropy. [lpu
IBOMY fK BipHO 3a3Hauyaroth M. Xpronet-Jlxeimc Ta
H. T'oynx [24, c. 13], cTopoHU MOXYTh JIO TIEBHOI MipH
BIUIMBATH Ha HAsBHICTH IHO3EMHOIO €JIeMEHTY B ap0i-
Tpaxi. AJKe Ha eTarli YKJIaJAEeHHs Y CTOPiH KOHTPaKTy
€ MOXIIUBICTH OOMpPAaTH NpaBo, 10 Oyre 3acTOCOBYBa-
TUCH 10 KOHTPAaKTy, apOiTpaxk, KW BUpILIyBaTHME
CIIOpH, KUIBKICTh Ta KBaJipiKamiro apOiTpiB, a TaKOX
Micue apOiTpaxy — KpuTepii 3a sSIKUM BU3HAYaTHMETh-
Csl TIpaBO, LIO BPETrYJAbOBYBaTHME MpOLERYpy apOi-
TPaXHOTO PO3IVIALY, IMiACTaBU Ta MOPSIOK HaJaHHS
MiATPUMKH 1 CIPUSHHSA apOiTpaxy 3 OOKy JeprKaBHUX
CYZiB, MEXaHi3M OCHOPEHHS TOCTaHOBIECHOTO pillleH-
HS TOLIO. YCe LIe TaKOK Oe3MmocepeaHbO BIUIMBAE Ha
HasIBHICTh Ta CKJaJ 1HO3EMHOTO EEMEHTY, a TaKOX
MOKJIMBICTD TIOCTAHOBUTH CIIPAaBEIINBE Ta OOIPyHTO-
BaHe PIllIeHHs 1O CyTi cropy. 3 iHmoro OoKy, BiACyT-
HICTB y CHOPI, 10 BUHHUK Mi>K CTOPOHAMH «MIKHAPOI-
HOTO» Y1 «KOMEPLIHHOT0» €IIEMEHTY MOXKE PH3BECTH
JI0 HEMOXKJIMBOCTI 3BEPHEHHS 10 apOiTpaxy abo ik J0
TPYAHOLIIB Y BUKOHaHHI PUUHITOTO apOiTpaxkeM pi-
IIICHHS B KpaiHi BiAMOBi1aya.
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Drept penal. Drept penal procesual. Criminologie

VK 343.132

CTAHOBJIEHHA IHCTUTYTY THMYACOBOI'O JOCTYIIY 10 PEYEN
TA JOKYMEHTIB ICTOPUYHHUU ACIIEKT

KOais MAPUHHNUY,
acmipaHT Biaaiy mpobieM KpuMiHAIBHOTO IIpaBa, KPUMIHOJIOTIT Ta CYIOyCTPOIO
IacTuTyTy nepskaeu i mpasa iMmeni B. M. Kopenbkoro
HamionansHoi akanemii Hayk YKpaiHu

CrarTst MICTUTD JIOCII/DKEHHSI CTAHOBJICHHS 3aXO0y 3a0€3MeUeHHs] KPUMIHAJIBHOTO TIPOBAJUKEHHSI — THMYacOBOTO J10-
CTYyIy 10 pedel Ta JoKyMeHTiB. OCKUJIbKM THMYaCOBHUI IOCTYTI 10 pedyeid Ta TOKyMEHTIB € HOBITHIM iHCTUTYTOM, TO aHaJIi3
HOro iCTOPHYHOTO PO3BUTKY BifIOYyBAa€THCS Uepe3 CyMDKHI 3 HUM IpolecyalbHi il — oOmyk Ta BHiMKy. [IpoBomuThecs
ICTOPUYHHN OTIISA]T HOPMATUBHO-TIPABOBUX aKTiB, SIKI MICTHJIM BHIMKY Ha MpEeIMET periaMeHTaIlii Ta 3aBEepIIeHOCTI iHCTH-
TyTy. BU3Ha4eHO, 10 1MOYaTOK CTAHOBJICHHS THMYACOBOTO MOCTYITY IO pedeil Ta JOKyMEHTIB csrae dyaciB CepenHbOBIIYS
ta naryerbest XI-XII CT.; BCTAHOBIEHO, IO MEPIIAM aKTOM, JI€ MICTHIIMCS HOPMH, IO PETIaMEHTYBAJIA OOIIYK Ta BUIMKY
Oyna «Pycpka [IpaBna». 3 miIMHOM iCTOPUYHUX MOAIN Ta BUMOTOIO Yacy, BUIMKa ITiiaBajiacs TpaHc(opMallisiM Ta J1oorpa-
IIOBaHHSM. B pe3ynbrari icTOpHYHOTO PO3BUTKY Ta BIOCKOHANIEHHsT KprMiHaIbHUHN ITponecyanbHui Kogeke Ykpainu 2012
POKy MICTUTh HOBHI POLIECYIbHUH IHCTPYMEHT — THMYACOBHH JIOCTYTI 10 pedeii Ta IOKyMEHTIB.

Kniouosi cnoga: kpuminanshuii npoyec, 3ax00u 3a6e3neuerns KPUMIHAIbHO20 NPOBAONCEHHS, MUMUACO8ULI OOCHYN 0O
peueli ma OOKyMenmie, 8UiMKa, Tene3a po3eUumKy, KPUMIHALbHE NPOYeCyalbhe npaso.

ESTABLISHMENT OF THE INSTITUTE TEMPORARY ACCESS TO THINGS AND DOCUMENTS
HISTORICAL ASPECT

Yuliia MARYNYCH,
Postgraduate Student of the Department of Criminal Law, Criminology and Judiciary of the Institute of State and Law
named by V. M. Koretsky of the National Academy of Sciences of Ukraine

The article contains a study of the development of criminal proceedings - temporary access to things and documents.
Since temporary access to things and documents is a modern institution, the analysis of its historical development occurs
through related procedural actions - search and seizure. A historical review of the legal acts, which contained exceptions for
the regulation and completion of the Institute, is carried out. It is determined that the beginning of temporary access to things
and documents goes back to the Middle Ages and dates from the XI-XII centuries. With the passage of historical events and
the demand of time, the recess has undergone transformations and refinements. As a result of historical development and
improvement, the 2012 Criminal Procedure Code of Ukraine contains a new procedural tool - temporary access to things
and documents.

Keywords: criminal procedure, measures of ensuring criminal proceedings, temporary access to things and documents,
seizure, genesis of development, criminal procedural law.

UN NOU INSTRUMENT PROCEDURAL - ACCESUL TEMPORAR LA LUCRURI SI DOCUMENTE

Articolul contine un studiu privind dezvoltarea procedurilor penale - acces temporar la lucruri si documente. Deoarece
accesul temporar la lucruri si documente este o institutie moderna, analiza dezvoltarii sale istorice are loc prin actiuni proce-
durale conexe - cautare si confiscare. Se efectueaza o revizuire istorica a actelor juridice normative, care contineau exceptii
de la reglementarea si completarea Institutului. Se stabileste ca inceputul accesului temporar la lucruri si documente se
remarca in Evul Mediu si dateaza din secolele XI-XII. Odata cu evenimentelor istorice in timp, civilizatia a suferit trans-
contine un nou instrument procedural - accesul temporar la lucruri si documente.

Cuvinte-cheie: procedurd penala, masuri de asigurare a procedurii penale, acces temporar la lucruri si documente,
sechestru, geneza dezvoltarii, drept procesual penal.

APRILIE 2020 49



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA « HALTHOHAJTbHBII FOPHIMYECKITI KYPHAJL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

HOCTaHOBKa npoodsieMu. [3 HaOyTTsIM VYikpa-
{HOIO HE3aJIeKHOCTI, paTH(]IKaIlEl0 HU3KH
MDKHApOIHO-TIPAaBOBUX AaKTIB Ta TEPEOPICHTAIIIEI0
y MONITHYHIN, CYCHUIBbHIA 1 coliaibHii cdepax y
KpuminaibpHO-TIpoIiecyabHAN Kojeke Yrpainu 1960
p. OyJI0 BHECEHO HU3KY 3MiH 1J€OJIOTIYHOTO Xapak-
Tepy, a TAKOK 3MIHH, BUKIMKAHI KOHKPETHUMH IIPO-
OreMaMu Ji3HAHHS, JOCYIOBOTO CIIIJICTBA Ta CYIOBO-
ro po3niny cmpas [1, c. 10]. [Ipore, 3ragani 3mMiau
3aKOHOMIABCTBA 3 YACOM IIePECTaIHN BiIOBIIATH Yacy
Ta BUMOTaM CYCITUTLCTBA 1 Tepen IepikaBolo IMOCTa-
JI0 TIMTAHHS MPO MPHUHHATTS HOBOTO KPHUMIHAIBHO-
MpoIeCyaJbHOTO 3aKOHY. Pe3ympratoMm pobotn 3ako-
HONABIIS cTaB HOBWI KpuMmiHaasHO-TIpoIieCyaaIbHIi
KOZleKC YKpaiHu. Y pe3yisraTi BHOPMYBAHHS OJHI
MpoIeCyaabHl THCTUTYTH TiIJaTNCS TIEBHIM TpaHC-
dopmarrii Ta yIOCKOHAJICHHIO, 1HII — BHITYYHIIHCS.
HoBoro HOpMOIO 3aKOHOIABCTBAa CTAaB THUMYACOBUH
JOCTYIT IO pedeil Ta MOKYMEHTIB, KWW TIOJTAE Y
HaJaHHI CTOPOHI KPUMIHATLHOTO TPOBAKEHHS 0CO-
0010, Y BOJIOIIHHI SKOT 3HAXOMATHCS TaKi pedi 1 TOKy-
MEHTH, MOXIIMBOCTI O3HAHOMUTHCS 3 HUMH, 3pOOUTH
X KOITii Ta BIUIYYHTH iX (3MIMCHHUTH iX BUIMKY) [2].

AKTYaJbHiCTh TeMU AOCTiIZKeHHS T ITBEPIIKY-
€ThCS HEOOXIMHICTIO NIETATRHOTO aHaJi3y TMpOIECy
CTaHOBJICHHSA 1HCTHTYTY THMYAacOBOTO JOCTYIMY 1O
pedeil Ta TOKYMEHTIB. IIUIIXOM 3BEPHEHHS IO 1CTO-
PUYIHHUX JDKEpeN 33 MOCITIHDKEHHS €TaIlB PO3BU-
TKy Ta TpaHchopMarllii BKa3aHOTO iHCTHTYTY.

Cran gociigkeHns. J[ocCimHKeHHSIM THMYaCcOBO-
TO IOCTYITY IO pedeil Ta JOKYMEHTIB 3alMaTiCs PsIT
BUeHMX, Takux sk 1. B. I'moBiok, 10. M. I'pommesuti,
O. M. I'ymin, O. 1. Kopogaiiko, O. M. MuKOJIEHKO,
M. A. Iloropenskwii, B. B. Poxxaosa, C. M. CMOKOB,
. b. Cepreena, O. FO. Tarapog, JI. JI. Ynanoga, B. 1.
®apunnuk, O. I Illwmro, nmpore AesKi mporiecyaibHi
ACTIEKTH 3aJTUIINIINCS HEBUBICHUMHU.

Mera i 3aBnaHHs crarTi. MeTOI0 CTaTTi € aHami3
MOJIOYKEHD 3aKOHOAABCTBA, SIKi C(OPMYBaJIH 1CTOPUY-
HUM PO3BUTOK TUMYACOBOTO JIOCTYIy JIO peueu Ta
JIOKYMEHTIB SIK 3aX0fy 3a0e3MeUeHHS KPUMIHAIEHOTO
MIPOBaKEHHSI.

BukJsiax ocHoBHOro marepiagy. Jlocmigutu npo-
1IeC CTAaHOBJIEHHSI THMYACOBOTO JAOCTYIIy JI0 peyeil Ta
JIOKYMEHTIB HE 3BEPTAIOYHCH 10 iICTOPUIHOTO PO3BHU-
TKy KpPHUMIHAJIBHO-TIPOLIECYaTbHOTO 3aKOHOIABCTBA
JOCHUTH CKIIQJHO, aJKe HOPMU TUMYACOBOTO JOCTY-
Iy € HOBOCTBOPEHUM IHCTHTYTOM. ToMy, aHaiizyBa-
TH CTaHOBJICHHSI THMYAacOBOTO JIOCTYITy A0 pedei Ta
JIOKYMEHTIB HE0OX1THO depe3 momiOHi oMy TpaBoBi
HOpPMH, BXX€ 3HaHI BITYM3HSIHOIO IPABOBOIO CHCTE-
Mor0. OJTHUM 13 TaKUX MTPABOBHUX IHCTUTYTIB € BUIMKA,
sIKa TIepelyBasia CTBOPEHHIO IHCTUTYTY THMYacOBOTO
JIOCTYIy IO peueii Ta JOKYMEHTIB, Ma€ Psi/l MOAI0HMX
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3 HUM O3HaK, TIEPECIiAyE CXOKY METY Ta 3 YaCTHHOIO
dhopmu 3MIHCHEHHS TUMYACOBOTO TOCTYITY JO pedei
Ta qokyMeHTiB. 3rimHo 3i cT. 178 KIIK YPCP 1960 p.
BHIMKa IIPOBOIMIIACS y BHUIAAKaX, KOJIU € TOYHI JaHi,
[0 MPEIMETH YU AOKYMEHTH, AKi MalOTh 3HA4EeHHS
JUTA CTIPaBH, 3HAXOAATHCS B TIEBHOI OCOOM UM B TIEB-
HOMY Mici [3].

IcTopist mpaBa BU3HAE JKEpeaMy IpaBa 3BUYAM,
JIOTOBOPY Ta 3aKOHU 1 TO3BOJISIE HAM TTPOaHaITI3yBaTh
BUHUKHEHHS BUIMKHU 3 HaWIaBHININX 4YaciB. BUTOKH
MpoIieCcyaabHOl 1ii BUIMKH, a BiIITOBITHO i THMYACO-
BOTO JIOCTYITy MalOTh JOCHUTH JJOBTUH MPOIEC CTAHOB-
JIEHHS Ta cATafoTh yaciB CepenapoBiuds. ToMmy pos-
TTOYaTH aHajli3 BapTo 3 OAHOTO 3 HalJABHIIIIMX 3BOIIB
3akoHiB — «Pycwkoi [IpaBamy», CTBOpEeHHS SKOi aTy-
erbest XI-XII cromitTsam. 3aranmom, HopMu «Pychkoi
[IpaBnu» maroTh TOCUTH MOBHE YSIBIECHHS PO TOTO-
gacHy cucreMy npaBa KuiBcrkoi Pyci, ormcye ii crc-
TeMy KpHUMIHaJbHUX Ta CYIOBHUX OpraHiB. «Pychbka
MpaB/Iay CKIAAETHCS 3 HOPM PI3HUX raiy3ei mpasa,
HacamIiepen IUBUTLHOTO, KPUMIHAJIBLHOTO Ta IIPO-
necyanpHoro. Ilpu mboMy KpuMiHAJIBHE W ITUBIIHHE
MIPaBOTIOPYIICHHS TPUHITAIIOBO HE BHPI3HIOCS: 1
OJIHE, 11 Ipyre po3misaaanocd sk Kpupaa, mkoxaa. I1o-
KapaHHs Tependadago TPOIIOBI BUIUIATH: «BIpy» —
Ha KOPUCTH KHA3S, 1 TOJIOBIIUHY» — Ha KOPUCTH T0-
Tepriioro abo oro pomudis [4, c. 76].

[IponecyanpHa fisi, permamMeHToBaHa «Pychbkoro
[IpaBmoro», 1Mo BKITO4ana B cede 3MiiCHEHHS BUIMKH
Ha3WBaJacs «MOTOK Ta PO3rpabiCHHS», CYTTIO SKOTO
Oyi10 BHITyY€HHsI yChOTO MaifHa BUHHOTO Ta BUTHAaH-
HS H0T0 13 pOIUHOIO 3 00muHU. BapTo 3a3Ha4uTH, 1110
TIONIYK, BHJTYYEHHS 1 TIOBEPHEHHSI Pedi MOTEPITUITNM,
a TaKOXX MaiHOB1 BU/IM ITOKapaHb «ITOTOK 1 po3rpady-
BaHHS» - 1I¢ OCHOBHI JPEBHI MPOIEIYPH, IO IEPBUH-
HO MaJId Ha3BY — «3amIa/DKyBaHHS 00pa3my», «lisIbHE
MOKASsTHHSD, M0 B TOJANIBIIOMY CTaJd ICTOPHYHH-
MU TIpao0Opa3aMu KpPUMIHAJIBHUX MPOIECYabHUX 1
KPHUMIiHAJTBHO-TIPABOBHX SIBUIIl — BUIMKH TIPESIMETIB 1
JIOKYMEHTIB, BUSIBIICHHS BJIAaCHOCTI, HAKJIAZACHHS ape-
Ty Ha MaiHO 1 TPOITIOB1 KOIITH 3 METOI MOXKITUBOT
koH(icKalii MaiiHa a00 MOBEPHEHHS Peyi BAACHUKY [ 5,
c. 49]. llle onmHi€eto, HE MEHI TOAIOHOIO TOTOYACHOIO
MIPOIIECYATBHOIO JI€F0, IO BKJIIOYaia B ceOe BUIMKY
Oyn0 BWITYUYCHHS BUKpaACHOI pedi. BuirydeHHsS BU-
KpaJIeHoi pedi 3MIHCHIOBAIOCS ITOTEPIIIO 0CO00I0
CaMOCTIiiHO, OCKiIbKH HOpMHU «Pycbkoi [IpaBmmy mo-
KJIa1ajiil BCTAHOBJIEHHSI OOCTAaBHH 3JI0YMHY caMe Ha
rotepriiioro. Bkazana mporeaypa 3niiCHIOBaIacs 3a
MIPUCYTHOCTI CBIJIKIB, [0 HAJAI CIYyTyBaJIO MiATBEP-
JoKeHHSIM BUHH. T00TO, 32 TOrOYaCHUMH MPaBHJIAMH,
BIJTyYCHHS BUKPAJCHOI pedi Majio 3a MeTy 30ip JT0oKa-
31B, 1[0 HUHI CHIBBIJHOCHTHCS 3 JOJATKOBOIO METOIO
THMYaCOBOTO JIOCTYITY JI0 Pedeil Ta TOKYMEHTIB.
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Taxum yunom, euivka y «Pycokitl Ilpasoiy ichy-
8ana i K npoyecyanvua 0is, i K hopma NOKapauHs,
60HA IPYHMYEANACA HA 36U4Ai, MOMY U NPOYECYaNbHA
¢opma ii 6yna npumimueHoo ma apxaiuHoio.

[Ile omHMM cepemHBOBIYHUM JKEPEIOM TIpaBa €
IIckoBebka cynHa rpamota 1471 p. 3akoHOTBOpEHHS
TOTO Yacy XapaKTepU3yBaJlOCs MPUHHATTAM Y BUIIIS-
i 3aKOHOJABYMX aKTiB pizHOro poxy I'pamor. [1ckos-
chKa rpamota mictuia 120 crareil, perymowoun me-
PEBaYKHO BiIHOCHHU LHBIJIBHOTO, CIIaJKOBOTO MPaBa,
3000B’A3aJbHOTO IpaBa, KPUMIHAJLHOTO MpaBa Ta
MOPSIOK BEACHHS CyOYMHCTBA. [ paMoTa y mepeBax-
Hill OIBIIOCTI MPOIOBKYBANa PErIaMEHTAII0 HOPM,
3akpimenux y «Pycekiit [IpaBai», Hagaroun nesKum
13 HAX OUTBIIOT KOHKpETH3allii, 30kpeMa cT. 46 1 54
I'pamotn po3BuBanu nonoxeHHs «Pycwkoi [TpaBam»
LIOO BIi3HAHHS CBOTO BTPau€HOro MaiiHa Ta mpa-
BOBi Hacnigku wiei mpouenypu. Y I'pamoti BHiMKa
icCHyBaJIa TIOpSZ 13 OOIIYKOM Ta 3aCTOCOBYBJIACH Y
BUMNAJKaX MOLIYKY BUKpPaJEHOT0 4y»oro Maitaa. O6-
myK Ta BHiMKa 3a [ICKOBCBKOIO CyIHOIO TPaMOTOIO
3OIMCHIOBANNCS] CYJOBUMH IPHUCTaBAMU Yy MPUCYT-
HOCTI 2-3 moHSTUX. SIKIIO MiA03pIOBaHUI HE JT03BO-
JISIB TIPOBOJUTH OOIIYK 1 1€ MiATBEpIKyBajIH IMOHS-
Ti, a IPUCTaBU MiATBEPHKYBAJU Iif] MPUCSTOIO, TO
MiJ03pIOBaHUI NPUTATYBABCS A0 BiAMOBIAaIbHOCTI
gk 3nopid. Takox, ['pamora perynroBana 30epiranas
BWJIYYEHHUX peucil, BUIydeHi Mpu BUIMII pedi mepe-
naBajnucs Ha 30epiraHHs A0 Cyoy aX IO PO3DIIALY
CTpaBH MO CYTi. 3HANICHHS X MiJ Yyac OOIIyKY Y Iif-
O3pIOBAHOTO BHKPAAEHOI pedi CTaBajio OJHOYACHUM
i ITBEPPKEHHSAM HOT0 BUHM 1 JKOJIHI 1HIII JJOKa3H HE
Oynu oTpibHi [6, c. 65].

Omoxce, 3axonomeopyi npu ykaadanni [lckogcokoi

CYOHOI epamomu 30ilCHUIU Neputy Cnpoby YHOPMY-
8anHs npoyedypu oowyxy ma euivku. Buimka y I'pa-
MOmi He Mae camocmitiHo20 3Ha4eHHs ma nepebysae
V HepO3PUBHOMY 38 3KY 3 npoyeoypoio o0owyky. [Ipo-
me, mym OOWyK ma 8UiMKa 30IICHIOBANUCS 8Jice He
671ACHUKOM peul, a CYO08UMU NPUCMABAMU 3a NpU-
CYMHOCMI NOHAMUX, SUTYYeHI peui nepedasanucs Ha
30epieants 00 Cyody, Wo CeIOYUMb NPO PO3BUMOK 3a-
KOHOO0ABCMBA MA CMEOPEHHS. HOBUX THCIUNYMIB.
Hactynaum, OOCHTH AWCKYTHBHHM JIKEPEIOM
BUIMKH € TepInil kogn(ikoBaHUH aKT Ha TEPUTOPIi
Vkpainu, npoekt 3akoHy «IIpaBa 3a SKUMH CyAUTh-
cs1 Majopociiicekuii Hapom» 1743 poky. ChipHicTb
BKa3aHOTO aKTy MOJATAaE B TOMY, IO BiH HE OTPUMaB
o(iuiftHOrO 3aKpiMmIeHHs, MPOTe, Le HE 3aBaXKAaJIO M0-
CIIlyTOBYBaTHCh Or0 HOpMaMH, 110 BKa3ye Ha Te, 10
HOPMH aKTy Iisd Ta Oyiau e(heKTHBHUMH BCyTNeped
BiACYTHOCTI Jeramizanii. He3axkaroun Ha 1e, «Ilpa-
Ba 3a SIKUMH CYIUTHCS MaJIoOpocCiiickkuii Hapomy 1743
POKy € Oe3CIipHHUM JIKepesioM YKpaiHCBKOTO IpaBa,
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10 JI03BOJISIE HAM TIPOBOJUTH aHAITi3 BUIMKH, a Bij-
MOBiJHO ¥ THMYAaCOBOT0 JOCTYIy 0 peueil Ta JoKy-
MEHTIB, TOCIIIKYI0YH HOT0 HOPMH.

Hopwmu, mo mictatees B «IIpaBax» - 11e, nepeBax-
HO, 3aKOHH LMBUIBHOTO, KApHOTO IpaBa, CYIOBOTO
YCTPOIO Ta CyAOUYMHCTBA [7, ¢. 245-246].

Buimka peueit sragyerbea y «lIpaBax» y I[masi
24, gKa peryioBaja NOKapaHHs KpajiiB Ta Mae Ha3By
«Biniopanns». [Ipouec BuiMku (BigiOpaHHs) BHKpa-
JeHol pedi y Kpazist perymoBases [lynkrom 1 Aptu-
kyny 7 «IIpaB», ne Oyino 3a3Ha4eHO, IO Y BUMAIKY
BUSIBIICHHSI B 0COOM BUKpaZeHOI pedi HeoOxiaHo 6e3
3arpo3u CBOEMY JKHUTTIO Ta 340POB’I0 BIIYUYHUTH ii, a
TaKOXK CIIOBICTUTH PO 1Ie TPOMay Ta OpraHu yIpas-
JiHHA. ApTUKYN 3, MyHKT 5 mepexbayany oOuyk Ta
BUIMKY y OyAWHKY MiJO3pIOBaHOl 0coOu. Y BUMAIKY
3HalIeHHs BUKPAZCHOI peyi, MiI03pIoBaHui Ta Horo
MaifHO apelToBYBaJOCS, MIiCIs YOro MiT03pIOBaHUM
nepenaBsaBcst 10 cyny. Takox, «[IpaBa» nependavanu
NPUCYTHICTH TOHATOTO Mij Yac oOmyky [8, c. 428, c.
424-425].

Taxkum yunom, 3a axmom «llpasa 3a axumu cy-
oumvucst Manopociiucokuil Hapooy 1743 poxy npoyec
PO3BUMKY GUIMKU NPU3YNUHUBCS, 6OHA 6ce uje 0iana
AK yacmuna npoyedypu oowyxy. Ilpome, 6i0dysascs
PO36UMOK IHUWUX NPOYECYATbHUX HOPM, 30KpeMa, npu
suimyi 8uUKpaderoi peui, HeoOXioHo 6y1o 30iticHumu
CHOBIWeHHs 2poMadu Ma OpPeaHie YNPAGLiHHS, WO
Hao0asano npoyeodypi 64UHeHHs 3I0YUHY Md NOKAPAH-
H51 34 Hb020 NEBHOI NYONIUHOCHI.

HacTtynmHuMm nOoKyMeHTOM, IO pery;roBaB Ipole-
oypy BuiMKHu cTaB CTaTyT KpUMiHAJIBHOTO CYIOYHH-
ctBa 1864 poKy, Aist AKOTO NOLIMPIOBAIACsS Ha TEPUTO-
pito Ykpainu, sika BxoAuia 1o ckinaxy Pociiicekoi Im-
nepii. Came B 11eii nepio]] BiiOyBcs 3HAUHHUI PO3BUTOK
HOPM, IO CTOCYBJIUCH JOCYIOBOTO PO3CIiTyBaHHS.
Po3cnigyBanHS TPOBOAMIMCS CyTOBUMH CIIiTYMMU 32
CHPUSHHSA O] 1 TP HaISLIi MPOKYPOPIB Ta iX TO-
BapumiiB (ct. 249 Craryty). CraTyT KpUMiHAJIBHOTO
CYIOYMHCTBA TiepeadadyaB MOKIHUBICTD MPOBEIEHHS
1 JeTaJbHO PErIaMEHTyBaB MPOLENYPY HU3KU CIif-
yux Jiit: oAy i ocBigyBaHHS (CT. cT. 315-356), 00-
HIyKy i BUIMKH B OynnHKax (cT. cT. 357-370), nonuty
o0BuHYBaueHOro (cT. cT. 398-414), nonuty cBiaka i
04HOI cTaBKH (CT. cT. 441-453). Kpim Toro, AeTanbHO
permamMeHTyBanacs npoueaypa 30upaHHs 1 30epexeH-
HSl pedoBHX nokasiB (cT. cT. 371-376) [9, c.]. CraryT
BU3HABAaB HEIOTOPKAHICTh MpaBa BIacHOCTI. [Ipo 1e
cBimuuth cT. 357 CraryTy, B AKiii 3a3Ha4€HO, 110 00-
IIYK i BUIMKA SIK Y )KUTJIOBHX, TaK 1 HE )KUTJIIOBUX IPH-
MIIIEHHSIX TPOBOIUTHCS JIHMIIE Y Pa3i 00IpyHTOBAHOI
migo3py, OI0 TaM 3aXOBaHi OOBHHYBAadYE€HHH, pEUOBi
JIOKa3H, 3HApAAAA 310unHy. Y CraryTi KpUMiHaJIbHO-
ro cyaounHcTBa 1864 poky oOmIyk Ta BUiMKa CIIpHid-
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MaJucs SIK HepO3AIbHI pedi, siki Oynu MmpoaoBKeH-
HSIM ofiuH oxHoro. ToOTo, BBaXKanocs, o OOLIyK —
1€ TIOIYK NEeBHUX peuei, a miciisl 3HalHAeHHS TeBHOT
pedi 3miiCHIOETHCS 11 BUIIydYeHH — BUiMKa. OOIIyKH
Ta BUIMKH MPOBOAATHCS MUPOBUM CYIJCIO UM y BU-
HSTKOBUX BHMAJKaxX 3a HOro JOpYYECHHSM YHHAMH
MoJilii, KoJIM BiH 0COOUCTO Yepe3 MOBaKHI NPUUNHH
HE MOXKe iX TpoBecTH. Y MOCTaHOBI MUPOBOTO CYIi
MaroThb OyTH 3a3HaueHi MifCTaBH, IO CTaJU MPHYH-
HOIO JIOPYYEHHS YMHAM TONILii MPOBOAMTH OOLIYK
yn BUiMKy. Ilin wac 3milicHeHHS OITIsILy, OOIIYKY Ta
BUIMKH Iependadanoch 3ayuyeHHs T0AaTKOBUX 0Ci0
Uil pO3yMiHHS 00CTaBHH 3704nHy. Lle Morm OyTH
Jikapi, imkeHepH, hapManeBTH, mpodecopu Ta iHIi,
T00TO 0COOM, SIKI MaH JOCBiN y TieBHiH cdepi [10, c.
180-184]. O6u1yk Ta BUIMKa IPOBOAMIIKCS 32 IPUCYT-
HOCTI rocriofapst OyIuHKY, a SKIIO BiH OyB BiACYTHiH,
TO MPH HOTO IpY>KUHI a00 y MPUCYTHOCTI KOTOCh J0-
POCIIOro; A0 NPUMIIEHHS TOIYCKaJIICA JIUIIE 0co0u,
AKi Opajy y4acTh B OOIIYI Ta 3A1MCHIOBAIN BUIMKY.
Takox BKa3aHi Aii Many MPOBOIUTHUCS BIEHb, ale y
BHIIAJIKy HEOOX1THOCTI TO3BOJISUIOCS TX MPOBECHHS i
BHOYI, IpOTe JUILIE 13 PiKcali€ro y MPOTOKOJIi IPUYKH,
SK1 3MyCHJIM CJTIAYOTO TaK BUMHATH (CT. 363). CratyT
MICTHB TOJIOKEHHS, SKi perfiaMeHTyBallu 30epekeH-
HSl PEYOBHUX JIOKa3iB, OTPUMAHMX B PE3yNIbTaTi BUIM-
ku. O00B’s13k0M citigyoro Oyno 3aikCyBaTH Mepetik
BWJIYYEHHUX peuell y MPOTOKOIi, a TAKOXK BKa3aTtu 00-
CTaBHMHH 3a SIKUX peul Bunyuanucs (ct. 371). Jokaszu
HYMEpyBaJIMCs Ta NPUKPIILTIOBAIICS 10 CIPaBH (CT.
372). Takox, CtaTyT pery;roBaB 3iHCHEHHS OOIIYKY
Ta BUIMKH AWIUIOMAaTHYHHUX Ta iHO3EMHHX yCTaHOB,
IpoTe JuIIe 3a 3rofoo MiHicTepcTBa 3aKOpAOHHUX
cnpas [11]. HoBenoro CratyTy Oyau omisii Ta BUIM-
Ka MOILITOBOI Ta TeserpadHoi KopecnoHaeHwii. Bonu
MPOBOAMIIMCS BUKIIIOYHO 32 IOCTAHOBOIO OKPYKHOTO
cyny [12, c. 486-488].

Omoice, modicna pestomyeamu, wjo Cmamym Kpu-
MinanvHo20 cyoouuncmea 1864 poxy cmaes cnpagoic-
HbOIO HOBAYIEID 0151 MO20YACHO20 3AKOHOOABCMEA.
Cmamym micmug psio HO8UX HOPM, WO Pe2yrt08anu
npoyedypy oouyky ma euivku: 1) Cmamym cgop-
My8ae cyb’ekmHull CK1a0d 0cib, YNOBHOBANCEHUX
PO3CAI0y8amu 3N04UHYU I, 8I0N0BIOHO, 30ilCHI08AMU
00wy i suimku, 2) ymeepouscs npuHyun Henopyul-
HOCMI NPasa 61acHOCmi — 0Jisi mo2o, wjod 30iUcHumu
BUIMKY, HeOOXIOHO OY10 Mamu npasogy niocmasy, 3)
cghopmosano npasuna, wo 6CMAHOBNIOIOMb YACOBI
PpamKu 30ilCHenHs 00wyKy ma euimku, 4) 66edeHo
8 0it0 nPOMOoKoOL 0OWLYKy ma euimku, doe Qikcysanu-
sl 6UNIYYeHi peui; 5) pe2namenny8anucs noio0HCeHH s
npo 30epedcenHs peyosux 00Ka3ie, wo OyIu euny-
YeHi WIIAXOM 3acmocy8anhs euimku. Taxum duHom,
MOJICHA chocmepicamu npoyec (opMy8aHHs GUiM-
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Ku, AKull HaOysae 6ce Oinbuie 03HAK CYYACHO20 iH-
cmumymsy.

HopmatuBHUM akTOM, IO 3aKpiIUIIOBaB HOBI
(dopmanbHi BUMOTH O 3HIHCHEHHS BUIMKH CTajia
«lHCTpYKLIs AN HapomHuX cmiguux» 1921 poky. [H-
CTPYKLs Jisia JOCUTH KOPOTKHIA Yac, 110 3yMOBJICHO
ICTOpMYHUMH TIOJISIMH, SIKi Mald BIUIUB Ha (OpMYy-
BaHHS 3aKOHOTBOPYOTO Tporecy. [HcTpykiis ¢op-
MaJlizyBajia Ha piBHi 3aKOHY BUMOTH JI0 IIPOBEICHHS
00IIIyKY, a caMe YHOpMYBaJa IpaBuia MiATOTOBKHU 0
MpoBeeHHsT OOmyKy Ta BUIMKH. [y mpoBemeHHs
OOIIyKy HAapOAHWH cliIuuii TOBUHEH OyB BHHECTH
MOCTaHOBY, B sKii 3a3Havyanacs MeTa, MiCTaBU Mpo-
BE/ICHH:I TaKoi Aii, 000B’13K0Ba NPUCYTHICTH IIOHSTUX
1 BmacHuWKa npuMinierns (ct. 126-127) [13, c. 287-
289]. I'm. 5, crarti 107-122 Inctpykuii perymoBain
PEYOBi I0Ka3H, a TOUHIIIE — c1IocoOH 1X (hopMyBaHHS,
cepen SIKUX BUAISEThCS o0myK. Jlume y crarri 114
[HCTpYKLiT cKa3aHo, M0 Y pa3i HEOOXiJHOCTI OIIALY
1 BUIMKH MTOIITOBO-TeJerpadHoi KOpeCTIOHAeHIIIT Ha-
pomHuil ciiguuii iHPOpMye Mpo Le BiAMOBIAHY MO-
LITOBY 4M Tenerpaduy ycraHosy [14, c. 11].

Pagsucrkuii nepion oxapakrepusyBascs opcosa-
HUM TIPUAHATTSM HOPMAaTHBHO-TIPABOBUX AKTiB, IO
CTOCYBAJIUCS] KPUMIHAJIBHOTO MPOLECY, SIKI MTOYepro-
BO 3MIHIOBAJIM OAWH ONHOTO. JIOKyMEHTaMH, B SIKHX
OTpHMala CBOE 3aKOHOAABYE 3aKPIiIUICHHS BHIMKa
ctanu Kpuminanehuii mponecyansauit konekc YPCP
1922 poky Ta KpumiHansH#ii ponecyanabHIH KOJEKC
YPCP 1927 poky. 3a KpuminansHUM-TIpoLIeCyalbHUM
koziekcoM 1922 poky BuiMka BuiMka perymoBanacs
I'maBoro 14, sixka mMana Ha3By «OOLIYKH Ta BHIMKI.
3riguo 13 KomekcoM, caigumii, Marodud JOCTATHI Iij-
CTaBH BBaXKaTH, 10 B IKOMY-HEOyb MPUMILICHH] YH
0co0U 3HAXOIATHCS MIPEAMETH, SIKi MOXKYTh MaTH 3Ha-
YeHHS ISl CIPaBH, pe IBJIA€ BUMOTY LIOA0 BHAi
LUX TPEIMETIB Ta 3IilCHIOE 1X BHIMKY; y BUIAIKy
BiIMOBH BiJl JOOpOBiNBbHOI BUAadi — BUIy4Yae MpH-
MYyCOBO a00 3IiCHIOE OOIIYK, CKJIABIIHN PO 1€ MO-
TtuBOBaHy noctanoBy (cT. 175 KIIK YPCP). OGuryxu
Ta BUIMKH 311 CHIOBANNCS BIICHb, B IPHCYTHOCTI O~
HSTHX Ta BIACHUKA MaliHa, HOro ciM’1 uM CcycifiB (CT.
176 KIIK YPCP). O0myku Ta BUiIMKA B IPUMIILIEH-
HSIX JUIUIOMAaTHYHUX MPEICTABHULTB iIHO3EMHUX Jep-
KaB 3[1HCHIOBAJIMCS JIMIIE 32 MOTEPEeIHIM T03BOJIOM
Haponnoro xomicapiaTy iHO3eMHHX CIIpaB i JInIIe 3a
npucytHocTi npokypopa (ct. 177 KIIK YPCP). Ta-
KHM YHHOM, MOKHA TOMIiTHTH, 1110 BKa3aHi HOPMH BiKe
Oyny periaMeHTOBaHi MOMEPEAHIMU 3aKOHOIABUUMH
akTamu i npomosxyBanu gistu y KIIK YPCP 1922
p. [Ipote, Oynu B HOBomMy Konekci it HOBOBBEICHHSI.
HoBoro HOpMOIO CTaB A03BUT CHiTYOMY BiJKpPHBATH
3aUMHEHI MPUMIIIEHHS AJsI POBEACHHs OOIIYKYy Ta
BUIMKH, & TaKOX IOJIOKEHHS PO HEPO3TOJIOMICHHS
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00CTaBUH TMPHUBATHOTO YKUTTS, SKi CTaIM BiJOMUMHU
i 9ac MpoBEOeHHsS OOIIYKy Ta BUIMKH. UeproBoro
HOBOIO HOPMOIO CTal0 OOMEXKEHHS BHIMKH CIiIUYAM
JIIe THMU TOKYMEHTaMH i mpenmeTramu, siki 0e3-
nocepeIHbO MAIOTh BiJAHOLIEHHS 10 CIIPaBH, a MPH
3HAl/IEHH] peueil, SKi BHIy4eHi 3 000poTy, OCTaHHI
MaloTh BHJIyYaTHCs HE3aJIE)KHO BiJl MPUYETHOCTI 10
cupaBu (ct. 180-182 KIIK YPCP) Ta moromxeHHs
BUIMKHM CIIJ4uM i3 mpokypopoM (cT. 186-187 KIIK
YPCP). lllo cTocyeThcs mporecyanbHOro oopMiieH-
HS BIWIY4YeHUX pedeld, To Kopekc mosroproBas HOpMH
MOTIEPEAHIX aKTiB, PEIAMEHTYIOYH BHECEHHS TaKUX
pedeil 1o mpoToKoIy Ta omevaryBaHHs (cT. 184-185
KIIK YPCP) [15].

ono KpuminansHOTO MpoLecyanbHOTO KOAEKCY
YPCP 1927 poky, To y nepeBaxkHiil OifbIIOCTi BiH
MIPOIOBXKYBaB Jit0 HOpM, 3akpimienux y KIIK YPCP
1922 poky. Ilporte, y pernaMenTanii BUIMKH BigOynu-
cs neBHi 3Minu. 3rigHo 31 ¢t 173 KIIK YPCP 1927
p., SKIIO CIiYOMY CTaHE BiJIOMO, 1110 B TICBHOI 0COOH
YH YCTaHOBH NepeOyBarOTh Pedi, sIKi MatOTh 3HAUCHHS
JUISL pO3CITiAYBaHHs, TO CJiTYHH Ma€ MPaBo X BUITYYH-
TH. Y pasi BiAMOBH BHJATH PEYi — CIT1TYUN MaB MIPaBoO
BWIYYUTH X Y IPUMYCOBOMY MOPSAKY. Y TOMY BH-
MaJIKy, SKIIO CJiAYUI 3HaB TOYHE MiCIE3HAXOIKESHHS
pedi — BiH nmpoBoauB ii BUIMKY, SKIIO HE 3HaB — 00-
LIyK, a BiAHAWIIOBIIM MOTPiOHY pid, 3IilCHIOBaB ii
BUIMKY [16, c. 146-147]. Y orsiny Ha BUILICHABEICHE
MOJKHA 3pOOUTH BHCHOBOK, 1110 JJOOPOBLJIbHA BHUIMKa
pedi Ha BUMoOry ciigdoro, 3akpimieHa y KITIK YPCP
1927 p. GLIBIIO MIpPOK0 Ma€ CXOXKICTh i3 Cy4acHUM
THCTUTYTOM BUTPEOYBaHHS peueH, TOKYMEHTIB Ta Bi-
JOMOCTEH, 110 MalOTh 3HAUYCHHS JUIsI CIpaBH. Takum
grHoM, 3a KIIK YPCP 1927 p. npouenypi BHIMKH
nepeayBaB MpoLec BUTpeOyBaHHs CIiAYUM peueii Ta
JOKYMEHTIB BiJl 0COOM YW YCTAaHOBH, a IiJCTaBOIO
3MIACHCHHS BUIMKHM CTaBaja BiMOBa JTOOPOBLIBLHO
BHUKOHATH BUMOTY CJIiT4OTO.

Omoice, Kpuminanvnuii npoyecyanvHuil KoOdekc
YPCP 1922 poxy 6ce uje po32nsi0as UMKy K 4acmu-
HY npoyedypu 0OuiyKy, npome 00ON0BHUS ii 30iliCHEH-
Hsi Hosumu Hopmamu. Y Koldexci 3’seunucs 3acadu,
n06’a3aHi i3 3aXUCTHOM 0COOUCMO20 IHCUMMS, AKUMU
NOBUHHI OYIU KepyS8amucs o4l nio uac 30iUCHeHH s
0buwiyky ma suimku. Hosenoio cmas incmumym noeo-
01CeH s BUIMKU CLIOYUM i3 IPOKYPOPOM, WO, HA HAULY
OYMKY, 4ACMKOBO 0OMEMNCYBANO C8ABLINA CIOUUX NIO
yac eyunennsn oowykis. Lo src cmocyemuvcsa Kooexcy
1927 poky, mo 6 Hbomy Hapewmi 8i00Y8aEmMbCsl CNPoO-

ba 3aKkoH00asys po3medicysamu 08I NPOYecyaivbti il

— 00wyK ma UIMKY U UOLIUMU OCMAHHIO 8 OKpEMY
npoyecyanvry 0it.

3aKOHOAaBYUM AaKTOM, SIKMM TpuBanuil 4Yac Ta
JETaJbHO PErlIaMEHTYBaB MPOLEAYPY BUIMKU CTaB
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Kpuminanenuii nponecyansauii konekc YPCP 1960
p. PerymioBanHs mpoueaypu BHIMKH 3aKpiruiioBa-
nocs y ImaBi 16 mig HazBoro «OOWIYK Ta BUIMKay.
Kpuminanenuii nponecyansauii konekc YPCP 1960
POKY HE JaBaB TEpPMiHY BHIMKH, a 0e3MOCEPEAHbO
BU3HA4aB ii CYyTHICTh, Y YOMY BOHA IIOJISATA€ - BUIM-
Ka MPOBOAUTHCS Y BUIMAIKaX, KOJIU € TOYHI JIaHi, 10
NpPEeAMETH YU TOKYMEHTH, SKi MalOTh 3HAYECHHS IS
CIpaBH, 3HAXOIATHCA B IEBHOT 0COOM YU B IEBHOMY
Mmicui. BuiMka nmpoBonuTbCs 32 BMOTMBOBAHOIO IIO-
CTaHOBOIO ciigyoro. Buimka MmarepiaibHHX HOCIiB
cekpeTHOi iHpopmalii Ta/abo TOKYMEHTIB, IO Mic-
TATh OAHKIBCBKY Ta€MHUIIIO, TIPOBOJUTHCS TIIBKH 3a
BMOTHBOBAHOIO IOCTAHOBOIO CYIAi 1 B MOPSAKY,
MOTOUKEHOMY 3 KEpiBHMKOM BiAMOBiAHOI yCTaHO-
BU (cT. 178-179 KIIK YPCP 1960 p.). Lleit Konekc
po3mIsLAaB BUIMKY BXKe SIK OKPEMHH 1HCTUTYT, IPOTE
BUIMKa He BTparuia 3B’S3Ky 3 MPOLEAYpOro oOmIy-
Ky, OCKUIbKU Oyiia HOTo JIOTiYHUM 3aBEepIICHHAM. Y
Konekci 3akoHOMaBEIL BIIEPIIE aB YiTKUH TEPEiK
NPEAMETIB, SIKi MOKYTh OyTH BHJIYYEHHUMH ILIIXOM
3aificHeHHs BUIMKHM mig 9ac oOmryky. Tomy, 3a mpo-
LeIypol0 BUIMKHM BHJIyYallUCsl HE JIMIIE pPedi Ta J0-
KyMEHTH, SIKi MaJIM 3HA4YCHHS JUIsl CTIpaBH, a W 3Ha-
PAAIS 31I09MHY, pedi i LiIHHOCTI, 3100y Ti 3MTOYUHHUM
HUISIXOM, 8 TAKOX 1HINI MPEAMETH 1 TOKYMEHTH, SIKi
MAaroTh 3HAYEHHS JJIs1 BCTAHOBJICHHS iICTHHU B CIIPaBi
4K 3a0e3neyeHHs] IUBiIbHOro 1mo30By (cT. 177 KIIK
YPCP 1960 p.). HoBami€o craB cynoBuil KOHTPOJIb
3a BUMHEHHSIM BHIMKH, OCKiJIbKH TIOTIEPEIHI 3aKOHO-
JaB4i aKTH He mependavain Takoi mpoueaypH, a 00-
MEKyBaJIHCA JIMIIE CXBAICHHSIM MPOLEAYPHU CIiAUNM
abo 3a mpucyTHOCTi mpokypopa. Hopmu Kozmekcy
1960 p. Ge3mocepeIHO BCTAHOBIIOKOTH, 10 METOIO
BUIMKH € BHWJIyYCHHS peuedl Ta JOKYMEHTIB, 110 Ma-
I0Th JI0OKa30B€ 3HAUEHHS; TyT MOXKHA 3pOOUTH BU-
CHOBOK, III0 METa BUIMKH, L0 peryatoBaiacs Kpumi-
HaJBHUM TpolecyanbHUM Kopekcom YPCP 1960 p.
Ta JI0JAaTKOBa METa TUMYAcOBOTO JOCTYITYy A0 peuei
Ta JOKYMEHTIB, IO PErYyMOeTbcss KpuMiHaIbHUM
npolecyajJbHAM KofekcoM Ykpainu 2012 p. cmis-
nanaioth. Hami, anamizytoun Hopmu Komekcy 1960
P- MH MOXEMO MOOAYUTH JETaJbHY perllaMEeHTALIiI0
NpOoLEeAYpH BUIMKH. 3aKOHOABIEM C(HOPMYIbOBaHA
MifCTaBa 3AIMCHEHHS BUIMKH — HAABHICTh TOYHHX
JaHUX, 10 MPEAMETH Y1 JOKYMEHTH, SIKi MalOTh 3Ha-
YeHHS IS CIPaBH, 3HAXOIATHCSA B IIEBHOI OCOOM YM
B neBHoMy Micui. Cy6’extamu BuiMku Kopekc 3a-
3HAYaB CIIUOro K 0coly, sKa 3iiiCHIOBaNIa BUIMKY
Ta CyIIIIO, SIKUI HaJaBaB TO3BiJI Ha 3/1ICHEHHS BU-
iMku cexpeTHOl iH(opManii Ta/abo AOKyMEHTIB, 110
MICTSTh OaHKIBCHKY TAEMHHINIO. YYaCHUKAMH BHiM-
KU € 0ocola JI0 AKOi 3aCTOCOBYETHCS BHIMKa, TTOHSTI
a00 MpeaCTaBHUKN OOIIYKYBaHUX NMPHUMIIIEHB, SIKIIO

53



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA « HALTHOHAJTbHBII FOPHIMYECKITI KYPHAJL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

BOHU HaJIeXaTh MiAMPUEMCTBAM, YCTaHOBaM abo op-
ragizamisiM. YMOBaMHU TPOBEIECHHS BHIMKHU € TIPOBE-
JIEHHS Y JCHHUH Jac, OKpiM HEBIIKJIATHUX BHUIIAIKIB.
[Ipeameramu, 1O MiUIATAIOTh BHIMII € TIPEIMETH
9H TOKyMEHTH, 5IKi MAIOTh 3HAUEHHS JJIs1 CIIPABH, 3HA-
PAIS 3709HHY, pedi ¥ MIHHOCTI, 3700y Ti 3TOYNHHAM
MUISIXOM, a TaKOXK 1HII MPEAMETH 1 JOKYMEHTH, sIKi
MAalOTh 3HAYEHHS /711 BCTAHOBJICHHS iICTUHH B CIIPaBi
9y 3a0e3MeUeHHS [IMBUTHPHOTO TI030BY. 30BHIIITHIM 3a-
KPITUICHHSIM BUIMKHU € MPOTOKOJ BUKOHAHHS CJiT4O01
i1, IKKE 0(OpMITIOBABCS y IBOX MpUMipHUKax [17].

Omoice, Mu npuxooumo 00 8UCHOBKY, wo 6 Kpu-
MinanvHomy npoyecyarviomy kooexci YPCP 1960 p.
BUIMKA OCTNAMOYHO CHOPMYBANACH K NPOYECYATbHA
disl ma iHcmpymeHm ciio4020, OMpUMAauit 0emaib-
Hy peeramenmayito ma o@iyiiine 3axpinienns 6 Ko-
OeKcl.

BucHoBok. Icropnuni HamOaHHS, TMpaKTHKA Ta
poboTa MPaBOTBOPIIIB adu 3MOTY ChOpPMyBaTH HO-
BITHIHM IHCTUTYT, SKHH 3aKkpimwin y KpuminaasHOMY
nporecyaabHoMy Koekci Ykpaiau 2012 poky — TUM-
JaCOBHH JTOCTYII IO peueit Ta TOKyMEHTIB. Y3araib-
HIOIOYM PE3yJbTaTH aHalizy (GopMyBaHHS IHCTHUTY-
Ty TUMYaCOBOTO JIOCTYIY A0 pedeill Ta JOKyMEHTIB
gepe3 CyMDKHY 3 HUM IPOIECYalbHY 0 — BHIMKY,
MOKHa 3pOOMTH BHICHOBOK, IO NPOIIEC CTBOPEHHS
BKa3aHOTO IHCTHTYTY BiOyBaBCS JOCHUTH TPHUBAJIUI
yac Ta miagaBaBcs TpaHC(oOpMallii, sika BiAMoBigaaa
BHMOTaM Hacy.
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PREVENIREA SI COMBATEREA CORUPTIEI

Olga GASPER,
masteranda, inspector superior

Coruptia reprezintd un fenomen care, prin amploarea, intensitatea si formele ei de manifestare, masoara adevarata stare
de legalitate, moralitate si normalitate a unei societati. Ea defineste, pana la un anumit punct, starea de dezechilibru norma-
tiv si moral al unei societati aflate in criza sau in tranzitie, Intrucat ea perturba grav desfasurarea relatiilor sociale la nivel
institutional §i interpersonal, determinand scaderea prestigiului si autoritatii unor institutii publice si private, precum si a
unor instante specializate in control si preventie sociald, ca urmare a implicarii in diferite afaceri a unor persoane cu functii
de decizie din domeniul politicului, legislativului, executivului, justitiei si administratiei.

Coruptia este intdlnita atat in societatile democratice, cat si in cele totalitare. Desi existd o oarecare tendintd de a con-
sidera un regim autoritar ca fiind capabil sd elimine coruptia, realitatea este ca intr-un astfel de regim coruptia este partial
limitatd, ea regdsindu-se in anumite cercuri privilegiate, fiind accesibild anumitor grupuri de indivizi. Coruptia vizeaza un
public, ci si de diverse grupuri si organizatii, publice sau private, in scopul obtinerii unor avantaje materiale sau morale sau
a unui statut social superior prin utilizarea unor forme de constrangere, santaj, inselaciune, mituire, cumparare, intimidare.

Cuvinte-cheie: coruptie, prevenire, contracarare, combatere, lege, factori, luptd, consecinte.

PREVENTING AND COMBATING CORRUPTION

Corruption is a phenomenon that, by its scale, intensity and forms of manifestation, measures the true state of legality,
morality and normality of a society. It defines, to a certain extent, the normative and moral imbalance of a society in crisis
or in transition, as it severely disrupts the development of social relations at institutional and interpersonal level, causing the
prestige and authority of some public and private institutions to decline, such as and of specialized courts in social control
and prevention, as a result of the involvement in different businesses of persons with decision-making functions in the field
of politics, legislative, executive, justice and administration.

Corruption is encountered in both democratic and totalitarian societies. Although there is some tendency to consider an
authoritarian regime as capable of eliminating corruption, the reality is that in such a regime corruption is partially limited,
being found in certain privileged circles, being accessible to certain groups of individuals. Corruption refers to a set of
immoral, illicit, illegal activities carried out not only by individuals with management positions or exercising a public role,
but also by various groups and organizations, public or private, in order to obtain material or moral advantages or a status.
social superior by using some forms of coercion, blackmail, deception, bribery, buying, intimidation.

Keywords: corruption, prevention, counteracting, tackling, law, factors, the fight, consequences.

In legislatia Republicii Moldova, notiunea de co-
ruptie este formulatd in Legea privind combaterea
coruptiei si protectionismului din 27.06.1996. Corup-

Introducere. Una dintre prioritatile actuale ale
reformelor economice, politice si sociale din
Republica Moldova este prevenirea si combaterea

coruptiei. Privita obiectiv, inclusiv prin prisma feno-
menului coruptiei, tranzitia politica, sociald si econo-
mica din perioada ce s-a scurs de la declararea inde-
pendentei statului a avut un impact dezastruos asupra
calitatii guverndrii si dezvoltarii {arii.

Coruptia este un fenomen complex, multistructu-
ral si multidimensional, un fenomen economic, social
si politic, a carui complexitate este determinata de di-
verse cauze, care pot fi grupate in: economice, institu-
tionale, de ordin legal, politice, sociale si morale.

La baza cuvantului ,,coruptie” se afla cuvantul la-
tin ,,conuptio”, ceea ce inseamna in traducere directa
,stricdciune, mitd ,,. in general, aceastd interpretare
ofera o imagine generald despre ceea ce reprezinta, de
fapt, coruptia - stricare sau coroziune a autoritatilor
prin mituirea lor [4, pa.17].
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tia - fenomen antisocial, ce se manifesta prin acordul
ilegal a doua parti, una dintre care propune sau pro-
mite avantaje sau bunuri ce sunt neadmise de lege, iar
cealalta parte, ce lucreaza pentru stat, consimte sa le
primeasca sau le primeste in schimbul efectuarii sau
neefectudrii unor lucrdri sau oferirii-neoferirii anu-
mitor servicii, legate de activitatea profesionala, ce
contine elemente de crimd stipulate in Codul Penal
[4, pag.5-6].

Lupta impotriva criminalitatii se desfiasoard in
toate statele prin masuri concentrate deopotriva de
prevenire si de constrangere cu aplicarea de sanctiuni
penale. Nimeni n-a gasit incad o solutie cu eficacitate
garantatd pentru reducerea, si in cele din urma, eli-
minarea criminalitatii din viata societatii. Referitor la
fenomenul coruptiei este un adevar unanim acceptat

55



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA « HALTHOHAJTbHBII FOPHIMYECKITI KYPHAJL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

potrivit caruia urmarirea penald, sanctiunea discipli-
nard contra indivizilor corupti pot elimina infractorul,
dar nu pot eradica coruptia. In consecinta, combate-
rea coruptiei poate fi realizatd eficient prin redresarea
economica, politicd si morald a societatii.

Problemele prevenirii infractiunilor de coruptie
si a criminalitatii, in general, lupta impotriva lor este
inspirata de politica penald a tarii §i comporta solu-
tii nationale, care la randul lor depind, pe de o parte
de acuratetea conceptiei, de structurile, programele si
metodele prin care se Infaptuieste strategia nationala
de combatere a infractionalismului, iar pe de alta par-
te sunt in functie si de mijloacele financiare pe care
statul poate sa le atribuie acestui scop. Prin urmare
eficacitatea solutiilor adoptate pentru prevenirea si
combaterea infractiunilor de coruptie depinde de dez-
voltarea social-economica a statului, de puterea reald
a acestuia.

Metode si materiale aplicate. in cadrul articolu-
lui au fost utilizate urmatoarele metode: metoda ana-
lizei logice si metoda clasificarii. Ca materiale au fost
selectate literatura de specialitate din cadrul Republi-
cii Moldova si Romania.

Scopul: Prezentul studiu porneste de la realitatile
care pot fi desprinse din peisajul socio-economic
al Republicii Moldova. De fapt, in randurile ce ur-
meaza intentionez sa realizez un studiu minutios in
ceea ce priveste fenomenul ce pericliteaza securitatea
nationald a Republicii Moldova — coruptia. Ideea de
baza care se desprinde din acest articol si pe care o
propunem atentiei si, eventual, investigarii, poate fi
formulata in felul urmétor: coruptia este un fenomen
complex, multistructural i multidimensional, un fe-
nomen economic, social si politic, a carui complexi-
tate este determinata de diverse cauze pe care le voi
descrie in continuare.

Continut de baza. Specificul si dinamica coruptiei
reprezintd o consecintd a problemelor generale soci-
ale, politice si economice la nivel de stat. Nivelul co-
ruptiei Intotdeauna creste cand tara se afld in perioada
modernizarii. Republica Moldova traieste la etapa ac-
tuald nu doar o simpld modernizare, ci o restructurare
completd a tuturor proceselor economice, sociale si
politice la nivel de stat. Din aceste considerente, nu
este de mirare cd ea urmeaza calea modernizarii con-
form regulilor de dezvoltare sociala, inclusiv celor
care au consecinte negative.

Pentru Moldova moderna sunt caracteristice ur-
matoarele cauze ale coruptiei:

- Un numdr mare de verificari exercitate de or-
ganele de stat de control. Astazi, conform statisticii
oficiale, o Intreprindere este verificatad in mediu de 17
ori pe an. Neoficial, acesi numar atinge 33 vizite pe
parcursul unui an;
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- Segmentareaaparatului de stat, ceea ce duce la con-
flictul de competente, adica la situatia cand cateva orga-
ne de stat au competenta sa rezolve unele si aceleasi sau
intrebari asemanatoare. Astfel, numarul total de organe
de stat ce efectueaza controlul iIn Moldova ajunge pana
la 60. De exemplu, conform legislatiei, documentatia
financiara a Intreprinderii o pot controla, colaboratorii
organelor fiscale ale Centrului de Combatere a Crime-
lor Economice si a Coruptiei (CCCEC),inspectoratului
muncii, organelor vamale, etc.;

- Neajunsurile legislatiei. Legislatia in vigoare a
Republicii Moldova este foarte puternic formalizatd
si creeaza posibilitatea de aparitie si dezvoltare a bi-
rocratiei, iar birocratia, evident, duce la coruptie;

- Instabilitatea economica, adesea nsotitd de cri-
ze economice. Scdderea bruscd in economie si lipsa
increderii in ziua de maine, fiind combinata cu nivelul
foarte jos de salarizare al lucratorilor institutiilor de
stat duce la cautarea de catre administratori a mijloa-
celor alternative de venit, pe care le oferd functia lor
profesionala;

- Polarizarea extrem de evidentiata a societatii de
astdzi In bogati si saraci. Astdzi In Moldova practic
lipseste clasa sociala medie, iar in loc de aceasta, se
observa oameni putini ce detin foarte multe mijloace
banesti, pe cand marea majoritate traieste sub limita
saraciei. Aceasta duce la faptul ca orice persoana ce
a reusit sd ocupe o pozifie anumita in aparatul de stat
tinde sa ajunga la treptele superioare ale scarii soci-
ale;

- Cote inalte de impozitare. De exemplu, de pe
venit, Intreprinzatorul trebuie sd plateascd impozit
(taxa valoare adaugata - TVA), ceea ce, fiind combi-
nat cu alte impozite, formeaza o suma mare;

- Nivelul jos de educatie juridica si, respectiv, lip-
sa congstiintei legale la intreprinzatori si la functiona-
rii de stat.

- Cunoasterea drepturilor proprii si obligatiunilor
- iatd arma principald a populatiei contra functionari-
lor corupti;

- Lipsa pachetului de garantii economice-sociale
al functionarilor de stat.

- Nivelul de salarizare jos, lipsa locului de trai,
preturi Tnalte la serviciile medicale, batranetea neasi-
gurata - toate acestea cauzeaza mituirea functionari-
lor de stat si coruptia lor;

- Lipsa accesului liber la informatie 1i impune pe
cetateni si pe agentii economici sd mituiasca functio-
narii de stat. Toate cele mentionate cauzeaza pierderi
enorme economiei nationale §i duc la proliferarea
economiei ilegale [4, pag.3-4].

Actiunea sociala anticrima, in general, si cea anti-
coruptie, in particular, se realizeaza pe doua cai: con-
tracarare §i prevenire.
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Dacad initial predomina contracararea faptelor cri-
minale, atunci in ultimele secole o tot mai mare aten-
tie 1 se acorda prevenirii manifestarilor criminale, da-
torita dezvoltarii vertiginoase a stiintei si, In deosebi,
a sociologiei.

Contracararea presupune, in esenta, aplicarea unor
masuri punitive fata de cei care le-au savarsit, astfel
incat acestia, dar si ceilalti sa fie constransi, prin ame-
nintare cu pedeapsa sau prin aplicarea efectiva a ei, ca
sd se abtina de la asemenea comportamente.

Prevenirea consta in inlaturarea cauzei care gene-
reaza manifestarile criminale sau, ceea ce se Intdmpla
de reguld, a conditiilor care le favorizeaza, astfel incat
acestea sd nu se producd ori s se produca intr-o ma-
surd limitata, socialmente tolerabila.

Exista o diversitate a formelor de prevenire a ma-
nifestarilor de coruptie. Ea poate fi realizata la nivel
national, sectorial, regional, institutional si individu-
al. Una dintre formele de prevenire a fenomenului co-
ruptiei o constituie - educatia anticoruptie. Utilizarea
educatiei ca forma de prevenire a coruptiei este in-
dispensabila in societatea noastra, deoarece compor-
tamentul de coruptie este determinat, tot mai mult in
ipostaza actuala a fenomenului, nu numai de factori
externi, obiectivi, ci deja de o motivatie interna, sta-
bila si autosuficienta.

Se afirma adesea ca, in genere, coruptia se naste
din saracie. S-ar putea. Cert este 1nsa ca ea nu dispare
odatd cu sardcia. latd un exemplu elocvent in acest
sens. Recent, ofiterii Centrul pentru Combaterea Cri-
melor Economice si Coruptiei au retinut un bancher
prosper, care avea un salariu si un venit lunar impresi-
onant pentru majoritatea cetatenilor. Cu toate acestea,
el nu ezita, dupa cum rezulta din materialul probator
acumulat 1n cadrul cercetarii cazului, sa estorcheze
bani in calitate de mitd. Mai mult decat atat, acesta
si-a majorat ilegal si consistent salariul fard a avea
consimtamantul Consiliului de administrare al bancii
[2, pag.54-55].

Problema e cd in societatile in care fenomenul
coruptiei persistd o anumitd perioadd se formeaza,
pe de o parte, un sistem de coruptie, iar pe de alta
parte, o mentalitate coruptd. Sistemul de coruptie 1l
subordoneaza pe functionar, om de afaceri, cetatean,
politician etc., fortdndu-1 sa se incadreze in relatiile
de coruptie proprii acestui sistem. La randul ei, men-
talitatea corupta 1i da individului impresia firescului,
generand de la sine putere asemenea conduite.

Dacé pentru demontarea sistemului de coruptie
sunt necesare masuri de prevenire cu caracter insti-
tutional, atunci dezradacinarea mentalitatii corupte
poate fi realizatd, intr-o masura considerabild, prin
educatie anticoruptie. Prevenirea coruptiei prin edu-
catie poate fi realizatd, deoporiva, de organizatiile
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neguvernamentale si cele guvernamentale. Implica-
rea institutiilor publice in aceasta activitate este insa
indispensabild, in special, in educarea anticoruptie a
functionarilor din sectorul public.

Functionarii din sectorul public manifesta o atitu-
dine destul de refractara fata de actiunile educative
intreprinse de organizatiile neguvernamentale. Ei res-
ping intr-o masura considerabild mesajul transmis de
reprezentantii lor, privindu-i cu destuld neincredere.
Distanta este cauzata de faptul ca functionarii din sec-
torul public nu se identifica cu trimigii organizatiilor
neguvernamentale, pe care ii percep mai degraba ca
pe niste persoane venite din exterior, care nu cunosc
starea de lucruri din institutiile publice si au obiective
distincte.

Situatia este cu totul diferitd in raporturile cu re-
prezentantii unor institutii publice, functionari si ei,
cu care se identificd in mare parte. Actiunea educativa
a acestora patrunde in mintea functionarului, exerci-
tand influenta formatoare scontata. Exista cazuri cu-
noscute in care functionarii orientati spre o relatie de
coruptie au renuntat la intentie sub impactul masu-
rilor educative realizate de ofiterii Centrului pentru
Combaterea Crimelor Economice si Coruptiei. Este
lesne de presupus ca atare cazuri necunoscute sunt si
mai multe. Sunt niste exemple relevante de eficacitate
si eficientd a metodelor de prevenire a coruptiei.

Implicarea institutiilor publice in activitatea de
educatie anticoruptie capata o Insemnatate cu totul
deosebita in conditiile in care functionarii din secto-
rul public percep mesajul anticoruptie al unui agent
guvernamental drept un imperativ. Pentru ei mesajul
anticoruptie al unui agent guvernamental nu repre-
zintd o simpla expunere de opinie sau de informatie,
ci exprimarea unei pozitii oficiale, spre deosebire de
afirmatiile reprezentatilor unor organizatii neguver-
namentale. In consecinta, efectul actiunii educative a
functionarilor din institutii publice asupra atitudinii si
conduitei colegilor lor este net superior.

Este 1nsa deosebit de important ca activitatile de
educatie anticoruptie sa fie realizate de persoane one-
ste, necompromise de orientari spre practici de corup-
tie, In caz contrar, efectul lor riscd sa nu se produca
sau chiar sa provoace efecte diametral opuse.

Bineinteles ca desfagurarea actiunilor de educatie
anticoruptie de catre societatea civila este necesara si
benefica. Organizatiile neguvernamentale au un teren
vast de prevenire a coruptiei prin masuri educative n
sectorul privat, unde aceastd molima este destul de
raspandita, in sectorul civil i, in genere, in randul po-
pulatiei. Categoriile sociale indicate sunt, dimpotriva,
mai receptive fatd de mesajul societatii civile, decat
fata de cel oficial si, deci, efectul de prevenire este
mai puternic.
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Totodata, este necesara intreprinderea unor masuri
comune de prevenire a coruptiei prin educatie, la care
sd participe atit reprezentantii institutiilor publice,
cat si cei ai societatii civile. Ele au priza indeosebi
la actiunile de anvergura orientate spre paturile largi
ale populatiei si cu un impact mediatic de proportii,
dar au rostul sdu si 1n influentarea functionarilor din
sectorul public, privat si civic.

Mai presus de toate, educatia anticoruptie are
rolul de a contribui semnificativ la formarea si mo-
delarea constiintei sociale si anume a reprezentarii
problemei coruptiei. Prin urmare, educatia maselor
largi, a functionarilor sau a cetatenilor, modeleaza
nu atdt constiinta individuala, cat cea sociala, dis-
tinctd de prima. De aceea, educatia anticoruptie este
in stare a transforma o masa de indivizi intr-un grup
coerent, unitar cu gandire, vointa si comportament
identic, orientat spre solutionarea aceleiasi proble-
me - coruptia.

Problemele sociale nu pot fi rezolvate decat prin-
tr-o actiune sociald, adica prin eforturile comune ale
grupului social vizat. In aceste conditii, devine decisi-
va gasirea cailor de conjugare a energiilor individuale
intr-o actiune sociald. Or educatia este un factor ma-
jor de comutare a eforturilor particulare ntr-un efort
social intru renuntarea la comportamente de coruptie,
care paralizeaza socictatea.

Unele voci sustin cd se vorbeste mult despre co-
ruptie, dar in van. Nu putem Impéartasi o asemenea
afirmatie. Dacd o problema persista, atunci inseamna
ca ea a fost adusa insuficient 1n atentia societatii [2,
pag.89-90].

Coruptia are un impact puternic asupra securitatii
economice si umane. Consecinfele ei sunt multiple.
Adesea este dificil de a delimita clar coruptia de gu-
vernarea proastd. Desi este evident cd multe fenome-
ne nu ar putea s atinga o astfel de amplitudine, daca
nu ar fi implicate interesele de grup.

Consecinte sociale:

Coruptia creeaza o povara fiscald excesiva asupra
populatiei. Ea are un impact negativ puternic asupra
paturilor vulnerabile ale societatii, care nu au putere
politica pentru a se proteja. Exista o corelatie directa
intre saracie i coruptie in tard. Ultima absoarbe sur-
sele financiare care ar putea fi alocate in sistemul de
ocrotire a sanatatii, educatie, asigurare sociala, si alte
necesitati sociale.

Consecintele asupra securitatii politice a stalu-
lui:

Formarea unei oligarhii politice si economice, care
impune societatii preferintele sale, ignorand necesita-
tile societatii, contribuie la cresterea rapida a dato-
riilor statului, declinul veniturilor in buget. Ea con-
duce la falimentul politicilor de sustinere a micului
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business si de protectie sociald, si, deci, submineaza
increderea populatiei in structurile statale.

Contrabanda. Problema exporturilor si impor-
turilor ilegale a atins proportii alarmante. Conform
datelor vamei, volumul contrabandei depistate a
crescut. In acelasi timp, numarul dosarelor penale
care au ajuns la judecatd diminueaza continuu. Do-
sarele penale cu privire la contrabanda se claseaza
neintemeiat.

Volumul valutei nerepatriate creste in continuu.
Conform datelor Ministerului Afacerilor Interne doar
2 din 10 camioane cu combustibil care trec prin vama
se Inregistreaza oficial. Plata medie pentru a nu fi in-
registrat la vama constituie circa 100 USD pentru un
camion.

Analiza noastra aratd ca volumul operatiunilor de
export-import dintre Moldova, Rusia si Ucraina devi-
aza considerabil de la statistica oficiald din Moldova
(de la 60 pana la 90 % din total).

Criminalitatea. Existenta unui sector larg corupt
in stat creeazd conditii favorabile pentru crima. Da-
tele conferintei practico-stiintifice “Criminalitatea
organizata si economia tenebra in Republica Moldo-
va” ce a avut loc sub egida Ministerului Afacerilor
Interne al Republicii Moldova, Academiei de Politie
si Asociatiei Independente de Criminologie, arata ca
nivelul coruptiei in Moldova a luat proportii deosebit
de mari. In lipsa puterii reale de stat apar mecanisme
si structuri neformale, care substituie rapid structurile
statale.

Coruptia in sistemul judiciar. Organele mass-me-
dia descriu numeroase cazuri de clasare neintemeia-
td a dosarelor penale sau, in genere, de disparitie a
acestora . Din pacate, un sistem de asa numite “tarife”
pentru clasarea dosarelor existd. De exemplu, pentru
o suma de 1000 dolari SUA o persoana poate reduce
sentinta de ispasire a pedepsei cu un an. Dacé pla-
ta se efectueazd la un nivel adecvat, atunci persoana
in cauzd poate fi achitatd. Drept consecintd, circa 98
% din cei ce isi ispasesc sentinta la penitenciare sunt
persoane din zona rurald, care sunt pedepsite pentru
crime minore, in cazurile crimelor serioase, de obicei,
nu se ajunge pana la judecata [1, pag.9-11].

Contracararea coruptiei este un proces de lunga
durata. Acest fenomen nu poate fi extirpat, insa poate
fi si trebuie diminuat printr-un control riguros, prin
aplicarea unor masuri de prevenire, care sd vizeze
factorii criminogeni si inlaturarea conditiilor care
genereaza coruptia, cat si prin depistarea nemijlocita
a actelor de coruptie, tragerea la raspundere juridica
a vinovatilor, in temeiul legislatiei. Este absolut ne-
cesara completarea masurilor de prevenire si contra-
carare cu actiuni de educare a populatiei in spiritul
intolerantei fata de actele de coruptie si de obtinere a

APRILIE 2020



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALTHOHAJTbHBIIT FOPUITHYECKI! KYPHAJL: TEOPHA 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

sprijinului ei In campania anticoruptie promovata de
autoritatile publice.

Politica indreptata impotriva coruptiei trebuie
neaparat sa devind o parte indispensabild a politicii
statului si sa fie in centrul atentiei statului. In prac-
ticd, aceasta inseamna ca trebuie imediat elaborat si
implementat programul complex anti-coruptie care ar
evolua intr-un program permanent de luptd cu corup-
tia menit sa limiteze si sa stopeze cresterea ei. Elabo-
rarea si realizarea unui asemenea program trebuie sa
fie bazatd pe intelegerea corectd si exacta a ceea ce
este coruptia, analiza greselilor si nereusitelor comise
pe parcursul luptei cu coruptia si analiza cauzei lor.
Congstientizarea cauzelor existente si limitelor, crea-
rea principiilor clare si productive de lupté cu ea.

O protectie foarte efectivdi a principiilor
transparentei este asiguratd de unirea cetatenilor in
organizatii sociale create special in aceste scopuri.
Asemenea organizatii sunt menite sa sporeasca res-
ponsabilitatea cetatenilor si s mareasca nivelul lor
de constiintd sociala atat in tara, cat si peste hotarele
ei. Corporatiile financiare puternice nu cunosc hotare
si coruptia pentru ele reprezintd o forma comuna de
desfasurare a afacerilor, de aceea lupta cu coruptia
trebuie efectuatd pe plan mondial. Daca poporul nu
intreprinde nimic pentru péstrarea democratiei, daca
el duce lipsa de curaj social si Incredere in Guvernul
ales, atunci democratia inevitabil va deveni prada co-
ruptiei.

Evident, evolutia societatii si a statului bazat pe
drept presupune, in primul rand, si evolutia morala
a societatii. Cetatenii, constientizand si asimiland in
practica procesele vitale, elaboreaza cultura lor pro-
prie de interrelatii sociale. Acum, insé este esential sa
umplem vidul format nu prin imitarea idealurilor ca-
pitaliste, ci cu idei si tendinte, ce corespund unui nou
concept de percepere a responsabilitatii sociale prin
perfectionarea proprie in conformitate cu punctele de
reper morale stabilite.

In Moldova, organizatiile non-guvernamentale in-
registreaza o crestere a activitatii in procesul de lupta
cu coruptia [3, pag.8-9].

Concluzii. Acest articol reprezintd un efort de a
sistematiza cercetiri in domeniul coruptiei. Rezul-
tatul studiului economic, precum si studiului opiniei
publice dovedesc ca dupa mijlocul anilor *90 coruptia
in Moldova a cépatat proportii considerabile. Corup-
tia agraveaza saracia, diminueazd drepturile omului,
degradeaza mediul ambiant, defavorizeaza dezvolta-
rea, inclusiv dezvoltarea sectorului privat, genereaza
conflicte, distruge increderea in democratie, si in cele
din urma, stopeazad dezvoltarea umana a tarii. Corup-
tia este sfera de redistribuire nelegitimd a puterii §i
averii publice. Ca si in alte state post-dictatoriale, in
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Republica Moldova nu existd dialog real intre Gu-
vern, societate civild si sectorul privat asupra aces-
tor chestiuni. Societatea acuza Guvernul de coruptie
si tolereaza aceastd manifestare la toate nivelurile in
viata de toate zilele. Sectorul privat percepe Guver-
nul drept bariera numarul unu in dezvoltarea acestu-
ia. Guvernul incearca s intreprinda careva masuri §i
nu reuseste fard sustinerea reala din partea societatii.
Deci, o campanie cu succes impotriva coruptiei in
Moldova cere o participare integrala a trei mari com-
ponente sociale: Guvernul, comunitatea oamenilor de
afaceri si societatea civica.

Domeniile principale ale combaterii coruptiei in
Moldova sunt cele care tin de serviciul vamal, in-
spectoratele fiscale, achizitiile publice si sectorul
energetic. Acestea sunt domeniile, care ar contribui
preponderent la cresterea bugetului. Insi, combate-
rea coruptiei in domeniul ocrotirii sanatatii publice si
educatie, va duce la imbunatatirea starii de lucruri in
dezvoltarea umana in tara.

Eforturile de combatere a coruptiei vor trebui sa
fie sistematice si vor cere un angajament de lunga
duratd din partea Guvernului. Principiile de baza ale
Programului de Stat Anti- coruptie trebuie sé fie ur-
matoarele:

* Contabilizare, transparentd, democratie, legiti-
mitate si aplicarea legii, zero toleranta fatd de corup-
tie.

* Elaborarea unui program care ar putea fi moni-
torizat de catre public.

* Desemnarea dimensiunilor exacte de extindere
a puterii oficiale de stat si a celei sociale.

* Stabilirea unor parghii transparente si previzibi-
le de interactiune intre acestea.

O data ce 1n tard cu un grad Inalt de extindere a
acestui fenomen, coruptia nu poate fi dezradacinata
totalmente, exista o sansd de a limita acest fenomen
prin mecanismele de control civic asupra activitati-
lor institutiilor politice. Opinia publica si institutia
acesteia joaca un rol foarte important de ajustare in
descoperirea si abordarea practicilor de manifestare
a coruptiei.

Guvernul Republicii Moldova a facut cateva in-
cercari de a combate coruptia. Unul dintre ele a fost
adoptarea Programului Guvernului de Combatere a
Coruptiei, Crimei Organizate si Protectionismului,
insa implementarea practica ramane a fi limitata. Pri-
oritatea Guvernului ar trebui sd fie implementarea
acestui Program, incluzand semnarea unui numar de
acorduri internationale de combatere a crimei orga-
nizate §i coruptiei, in afara de aceasta, in acest arti-
col sunt cuprinse un numar de sugestii suplimenta-
re. Acesta include masuri de abordare a coruptiei in
reforma judiciara si legislativa, gestionarea reformei
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sectorului public, ameliorarea procedurilor de control
de stat, transparenta din viata politica, crearea unui
sector privat viabil, de cercetari, de relatii cu socie-
tatea civila, de colaborare cu alte institutii, inclusiv
organismele internationale.

O campanie anti-coruptie de succes poate fi rea-
lizatd doar cu un grad inalt de lucru tehnic, predes-
tinat pentru Imbunétatirea sistemului i prin urmare,
descurajarea mediului favorabil a coruptiei. Multe
din activitatile recomandate sunt prea costisitoare
pentru Guvern sau nu corespund capacitatilor tehnice
ale Guvernului de a implementa reforma respectiva.
Astfel, doar o asistenta financiara si tehnica din partea
comunitatii internationale si organizatiilor donatoare
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ar putea asigura realizarea unui progres in reformele
sugerate.
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OTBOJ 9KCHEPTA, CIIEHUAJIMCTA B YT'OJIOBHOM INPOU3BOACTBE
YKPAUHBI - MUD NJIN PEAJIBHOCTbD

Jwamuaa [POBYAK,
acIHpaHT Kadeaphbl YTOJIIOBHOTO Mporiecca
HannonansHOTO I0puan4ecKoro yHuBepcuTeTa uMeHu SIpociasa Myaporo

B crarbe MpOBOAUTCS TEOPETHYECKOE U MPAKTUUECKOE HMCCIIeOBAaHHE HEIOCTATKOB MHCTUTYTa OTBOIOB DKCIEPTa U
CIeLaIicTa B YTOJIOBHOM MPOU3BOACTBE YKpauHbl. PaccMoTpeHa mpobieMa BO3MOXKHOCTH pean3aluy Ipasa cyja ca-
MOCTOSITEIBHO ONPEAENATh dKcnepTa. Taxke Moqu€épKUBaeTCs, YTO Ha JaHHBIH MOMEHT MEXaHH3M Y/IOBJICTBOPCHUS 3asiB-
JieHust 00 OTBOJIE HKCIIEPTAM U CICIHATUCTAM JJOCKOHAIBHO HE YPETYIUPOBAH HA 3aKOHOIATEILHOM YPOBHE, UTO HA MPaK-
THKE MPUBOIUT K HEWKHU3HECTIOCOOHOCTH JAHHOTO MEXaHU3Ma, U KaK CJEJCTBUE — OTKa3 Cy/IbU B YIOBIETBOPEHHH OTBOJA
sKcrepty Jnbo crerpanucty. Kpome 3Toro, B cTaThe HABOAUTCS IPUMEPBI U3 CyJAeOHOM NPaKTUKH.

Kniouesvte cnosa: sxcnepmusa, omeoo dKCnepmd, omeoo CHeyudaiucma, 3akiod4eHue sKCnepma, npopeccuonanvHvle
VUACMHUKU Y20N068HO20 NPOU3E00CMEA, IKCREPMU3A, OMBOO IKCNEPMd, KOMHEMEHMHOCb, OeCnpUCmpacmHoCcms, npeo-
835IMOCNb, 3AKTIOUEHUe IKCNEPMA, NPOYECCYATbHAS OesIMeNbHOCHb.

CHALLENGING EXPERT, SPECIALIST IN UKRAINIAN CRIMINAL PROCEDURE - MYTH OR REALITY

Lyudmila DROBCHAK,
Postgraduate Student of the Criminal Procedure Department of Yaroslav Mudryi National Law University

The article carries out a theoretical and practical study of the shortcomings of the institution of challenging of an expert
and a specialist in criminal proceedings of Ukraine. The problem of the possibility of exercising the right of the court to
independently determine the expert was considered. It is also stressed that at the moment the mechanism of satisfaction
of the application for challenge to experts and specialists is not fully regulated at the legislative level, which in practice
leads to the non-viability of this mechanism, and as a result the refusal of the judge to satisfy the challenge to the expert or
specialist. In addition, the article provides examples of jurisprudence.

Keywords: expertise, challenge of an expert, challenge of a specialist, expert opinion, professional participants of
criminal proceedings, examination, removal of the expert, competence, impartiality, bias, expert opinion, procedural
activity.

PROVOCAREA UNUI EXPERT, SPECIALIST iN PROCEDURI PENALE iN UCRAINA - MIT SAU
REALITATE

Articolul realizeazd un studiu teoretic si practic al deficientelor institutiei provocarilor unui expert si specialist in pro-
pendent un expert. De asemenea, se subliniaza faptul ca, In momentul de fata, mecanismul de satisfacere a unei cereri de
contestare catre experti si specialisti nu a fost solutionat complet la nivel legislativ, ceea ce, in practica, duce la eficienta
acestui mecanism si, in consecinti, judecitorul refuzi si satisfaca provocarea citre expert sau specialist. In plus, articolul
ofera exemple din practica judiciara.

Cuvinte-cheie: examinare, contestatie a unui expert, contestatie a unui specialist, opinie a unui expert, participanti
profesionisti la procedurile penale, examinare, contestatie a unui expert, competentd, impartialitate, partinire, opinie de
expert, activitate procesuald.

HOCTaHOBKa npoGnembl. Ha mpoTspkeHnu Y4aCTHUKaMH 3aKPEIICHO MPaBo 3asBJICHHUS OTBOJAA,
BCEl HCTOPMM YIOJOBHOTO IpoIlecca €ro KaK SKCIEPTY, TaK U CICIHAIIUCTY.

YYaCTHUKU CTAJIKUBAIOTCS ¢ HEOOXOAMMOCTBIO MpU- B Toxe Bpemst, npakTika npumeHenns HopM YIIK
BIIEYEHHS] CIEIMAINCTOB U OKCIEPTOB C IIEIBIO YKpauHEI, KOTOPBIMH YPEryIMPOBAHO IPABO y4aCT-
YCTaHOBHTH HJIH K€ ONPOBEPTHYTH O0OCTOSATENBCTRA, HUKa yTrOJOBHOTO IIPOU3BOACTBA HA 3d4BJICHUC OTBO-
KOTOpBIE MOJJIEXkAT JOKA3bIBAaHUIO B YTOJIOBHOM IPO- Aa SKCICpTaM U CICIHAINCTaM, YKa3sbIBACT Ha MHO-
u3BoACTBE. OT HE3aBUCHUMOCTH U HEMPEAB3ATOCTH KECTBO TPOOETIOB B MPABOBOM PETYIMPOBAHUH, YTO
CIELMATNCTOB U SKCIEPTOB, 3a4aCTYIO U 3aBUCUT HC- COMPOBOXK/IACTCS JIOTHKO-CTPYKTYPHBIMH JIeeKTaMu
XOJ1 YTOJIOBHOT'O IIPOM3BOJICTBA B CBSI3U C YEM, 32 €TI0 CHUCTCMBI YTOJIOBHOI'O MPOLCCCYaIbHOI'O 3aKOHOMA-
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TENBCTBA U KaK CJIEICTBUE — MPUBOJIUT K HApyIICHU-
M TpaB, CBOOOA M MHTEPECOB YYACTHUKOB YTOJIOB-
HOTO ITPOU3BOJICTBA.

AKTYyaJIbHOCTb TeMbI HCCIIeJOBAHUS IOATBEPK-
JTaeTcsl HEOIHO3HAYHON MPAKTHKOM YKPaMHCKHUX Cy-
JIOB, ¥ OTCYTCTBHEM IpPSIMON 3aKOHOJNATEILHOW pe-
[JIAMEHTAIlMU TOPAJIKAa peaju3allii MpaBa Ha OTBOJ
9KCIEePTa, CIIEUANINCTA.

Cocrosinue HCCJICIOBAHNS. [Tpobnemser,
CB3aHHBIE C TIOPSJIKOM 3asBICHUS  OTBOJIOB
npodeccroHaIbHbIM yYaCTHUKaM YTOJOBHOTO IIPO-
W3BOJICTBA, B YACTHOCTH 3KCIIEpTaM, HE MOIYYWIH
LIMPOKOTO PaclpoCTpaHeHUs U HE IPUBIIEKIN K ce0e
BHUMaHUs B Hay4Ho#l cpene. OmHaKko OTAENBHBIE
BONPOCHI, CBSI3aHHBIE C WHCTUTYTOM OTBOJOB,
MOJBIMAJINCh HEKOTOPBIMU KJIACCUKAMH IOPUCIIPY-
nenumu. Cpeau HUX cienyeT Has3Bath B. I 3agepako,
X. A. Mamenogy, T. B. Mouceesy, B. E. ®enopuna.

Heablo u 3ana4eil cTaATbM SIBISICTCS YCTaHOB-
JIeHWe JEeHCTBEHHOTO IPOLECCyaabHOrO IOpsIKa
peanu3anyy 0TBOAA DKCIIEPTa Kak rapaHTUU Oecnpu-
CTPacTHOCTH NPO(EeCCHOHANBFHOTO YYacTHHUKA YIoO-
JIOBHOTO MPOMU3BOICTBA.

Hznoxkenne ocHoBHOro marepmana. B VIIK
VYKpauHbI 3aKperuieHb! 00IIHe, WK Ta)Ke MOXKHO CKa-
3aTb — «CTAHJIAPTHHICY» MOJIOKEHHUS KaCaTeNbHO TO-
psaKa 3asiBIE€HUS OTBOAOB, B YaCTHOCTH SKCIIEPTaM H
CHENHMATTUCTaM.

Tak, B COOTBETCTBHH C IOJIOKEHHUSAMHU 4. 3, 4 cT. 80
VYIIK YkpauHbl, OTBOJ MOXKET OBITh 3asBJICH KaK BO
BpeMs J0CYyNeOHOTO pacciieloBaHus, Tak U BO BpeMs
CyneOHOTrO MPOM3BOJCTBA. 3asBICHHUS 00 OTBOIE BO
BpeMs 10CyeOHOT0 paccieqoBaHusI TONAIOTCS Cpasy
MIOCJIE YCTAHOBJICHUS] OCHOBAHMM AJI TAKOTO OTBOAA,
a BO BpeMs CyneOHOro MpOM3BOICTBA — A0 Hadaia
cyneOHoro pasOuparenbctBa. [logada 3asBneHus o6
OTBOZIE TIOCJIEC Hayana CyaeOHOTo pa30oHparesibCTBa
JIOITyCKAaeTCs TOJIBKO B CIIy4YasiX, €CIM OCHOBAaHHE
JUISl OTBOJIA CTAJIO M3BECTHO MOCIIE Havaja CyaeOHOro
pasbuparenscTsa [1].

W3 cuctemMHOrO aHanu3a 3TOil HOPMBI, IPEACTaB-
JISIeTCSl, YTO OTBOJ MOXKET OBITh 3asBJICH Cpasy, Mocie
YCTaHOBJIEHHS OCHOBaHMH JJIS1 9TOTO, U TOJIBKO KOH-
KpETHOMY JIMIly — CHELHUAINCTY WIH JKCIEPTY, a HE
YUPEXKICHHIO.

OpHaxko OBOJNBHO PacIpOCTPAaHEHHOW SBISAETCS
MIpaKTHKA 3asBJIECHHUSA OTBOAA M AKCIIEPTHOMY YUPEXK-
JIEHHUIO, HO TOJIBKO B CIIydasxX, KOrJa OHO HaXOAUTCS
B CIIy’KeOHOH 3aBHCHMOCTH OT OpraHa JocyaeOHOro
pacciaenoBanus, Hanpumep, HUMC3 MBJI unu CBY,
eciu nocyaeOHOe pacclieloBaHHE MPOBOAUTCS CO-
TpynHukamu HannonansHoi nonunuu unu CBY [2].

B Toxe Bpemsi, mpobaeMbl ¢ peann3anuei mpasa
Ha OTBOJ 3KCIIEpTaM M CIENHaINCTaM, Ha KOTOPBIX
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HE pacmpoCTpaHsIeTCs Ciy4yail OMUCaHHBIM BBIIIE,
CBS3aHbl UMEHHO C MOMEHTOM PAaCKPBITHUSI JAHHBIX
KOHKPETHBIX JIUI, KOTOPHIM MOXET OBITH 3asBICH
OTBOJl © MOMEHTOM, YCTaHOBJICHUS OCHOBaHMH IS
HX OTBOJA.

Ha mpaktuke, He BBI3BIBACT OCOOBIX TPYAHOCTEH
MOPSAZIOK 3asIBIEHUS OTBOJIA CTIIELIUAJIKCTY, BEb 3a4ac-
Ty!0, BCEM y4YaCTHHKaM YTOJOBHOTO MPOM3BOJCTBA
W3BECTHBI €T0 JJaHHBIE, TOCKONBKY OH MPEA0CTaBIsI
UM TEXHHYECKYIO TOMOIIb HETTOCPEICTBEHHO (4. 2 CT.
71 YIIK VYkpaunsr). K ToMy ke, comiacHO JaHHBIX
Enunoro rocymapcTBeHHOrO peectpa CydeOHBIX pe-
mennii (manee — EI'PCP) 3asBnenwe otBoma cre-
LUAJUCTY HE SBISICTCS «IOMYISIPHBIMY» CPEICTBOM
3alUTHl Y YYACTHUKOB YTOJIOBHOTO NMPOM3BOCTBA.
Takum 00pa3oM, KacaTeJbHO OTBOJA CIEIHAJIHMCTA,
MBI CUHUTAE€M BO3MOXKHBIM OTPAHUYUTHCS HCCIEAO-
BaHUEM 3Tala, Ha KOTOPOM OTBOJ CHELHAINCTy U
9KCIIEPTY MOXKET OBITh 3asIBIICH.

3akoHOM YkpauHbl «O BHECEHUU HM3MEHEHUI B
X03sIICTBEHHBIN MPOLECCYATbHBIN KOIEKC YKpauHBbI,
I'paxkmanckuil mpoueccyalbHBIH KOAEKC YKpauHbI,
Konexca aaMHHHCTpaTMBHOTO CyIONPOM3BOACTBA
YKpauHbl W JPYrUX 3aKOHOJATEIBHBIX akKTOBY» Ne
2147-VII or 03.10.2017r., ObT U3MEHEH MOPSIIOK
Ha3HAuEHUS SKCIIEPTHU3HI B yTOJIOBHOM NPOU3BOCTBE.
Ecnu o BHEceHHMS M3MEHEHMMH, SKCIEpTH3a MoIIa
OBITH Ha3HAYE€HA CTOPOHAMH YTOJIOBHOTO MPOU3BOJ-
CTBa CaMOCTOSITENBHO, WJIH K€ CIEICTBEHHBIM CybeH
[0 XOJAaTalCTBY CTOPOHBI 3alUThI, TO COMIACHO CT.
243 VIIK YkpauHbl B HOBOH pelakIiu, SKCIEPT MpH-
BJICKAETCA IPU HAJTUYKUUA OCHOBAHUN AJI IPOBEACHUS
9KCHEPTU3BI TONBKO MO MOPYYEHHUIO CIIEACTBEHHOTO
CYAbU WIH CyZa, MPEAOCTABICHHBIM [0 XOAAaTalCTBY
CTOPOHBI YTOJIOBHOTO MTPOU3BO/ICTBA.

Bonee Toro, B coorBercTBHU ¢ 4. 6 cT. 244 VIIK
VYKpauHbl, CIEACTBEHHBIH CyIbsi CaMOCTOSTEIHHO
ONpeneisieT 3KCIepTa WM 3KCIEPTHOE YUpexae-
HHUE, KOTOPBIM HEOOXOAMMO TOPYYUTHh NPOBEACHHUE
9KCIEPTHU3BI.

Crnenyer OTMETUTH, YTO B CyAeOHOW MpakTHKE,
MOKa 4TO, OTCYTCTBYIOT ClIy4aW peaju3aluy IpaBa
CyZla CcaMOCTOATEIbHO ompenensaTs skcnepra. Ho,
MBI CUHTAEM, YTO pPEalu3alusl TaKOro MOJHOMOYUS,
B KakOW-TO Mepe, 3Ha4UTeNbHO OBl oOyerymna mo-
PAOOK 3asBIEHUS OTBOAA JKCHepTy. B To ke Bpe-
Ms, OTCYTCTBHUE TaKOW TMPAKTUKU HE YIUBHUTEIb-
HO, BEIb IMPOLECCYaJbHOIO MOpSAJKAa U MEXaHHU3Ma
MIPUBJICYCHUSI KOHKPETHOTO SKCIepTa MPHU MEPBHUY-
HOM Ha3HAYEHHUM SKCIEPTU3bl HOpMaMU ACHCTBY-
IOLET0 3aKOHOJATENhCTBA HE 3akpemieHo. bonee
Toro, MHCTpykuMs O Ha3HauYE€HUU U MPOBEICHUU
CyaeOHBIX KCIEPTU3 U IKCIIEPTHBIX UCCIEIOBAHUM,
yTBepkaeHHas [Ipukazom MunucTepcTBa I0CTULIUN
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Vxpaunst ot 08.10.1998r. Ne 53/5 (nanee — UncTpyK-
L) B 3TOM BOIPOCE MPOTHBOPEYUT HOPME . 6 CT.
244 VIIK VYkpaussl, Beb COIIACHO MOJOKEHUIO II.
4.1. Paznena 4 Uuactpykuun Ne 53/5, uMeHHO pyKo-
BOJIUTEINb IKCIIEPTHOTO YUPEXKJIECHHUSI pacCMaTpUBAET
MOJTyYEHHBIE MAaTEPHaJIbl U IOPYYaET COOTBETCTBYIO-
LIEMY CTPYKTYPHOMY MOAPa3AEICHUIO KCIEPTHOTO
YUpEXKIEHUS] OPTaHU30BaTh MIPOBEACHNE IKCIIEPTHU3HI
(3]

Takum 0OpazoM, py NPOBEJCHNUH HAIIETO UCCIIe-
JOBAaHHS MBI UCXOAWMIN M3 OOCTOSATENBCTB, CUUTAIO-
mMXCcsl HauboJiee PacpoCTpaHEHHBIMH B CyHeOHOI
MIpaKTHKE YKparuHbl, a MIMEHHO, KOT/ia SKCIIepTH3a I0-
py4aeTtcs 3KCIIepTHOMY yupexxaeHuto. Ha aTom stamne
TaK K€ CJIeAyeT OTMETHTh, YTO COINIACHO JAaHHBIM
EI'PCP, B nogaBmnsitoriieM OOJBIIHHCTBE CIYYacB CYI
MOpPYYaeT MPOU3BOJCTBO KCHEPTU3BI YUPEKACHUIO,
0 KOTOPOM TIPOCHUT B CBOEM XO/laTalicTBE CTOpOHA, HE
OTIpEZeNIsisl €r0 CaMOCTOATENIFHO, KaK 3TOro TpedyeT
4. 6 cT. 244 VIIK VkpauHsl.

PykoBomuTens SKCHEPTHOTO YUPEKIAEHHS IO-
MUMO TOPYYEHHS COOTBETCTBYIOIIEMY CTpPYKTYp-
HOMY TIOJIPa3/IECIECHNI0 OpPraHM30BaTh MPOBEACHUS
JKCHEPTU3bl, MOXET HENOCPEACTBEHHO Ha3Ha-
YUTHh 3KCIEPTa W YCTAHOBUTH CPOK BBIMOJIHEHUS
9KCIEPTU3bl B COOTBETCTBHU C TpeOoBaHusiMu UH-
CTPYKLMH WIH TIEpEAaTh PELLIEHHE ITUX BOIPOCOB 3a-
MECTHUTEI0 PYKOBOAMUTEISI SKCIIEPTHOTO YUPEKICHUS
WM PYKOBOAUTEIIO MOJIPA3EICHHUS.

[Tynkrom 4.5. Paznena IV MacTpykuuu onpenene-
HO, YTO OpPTraHU30BBIBasl BBITOJHEHHE KOMILIEKCHOU
9KCHEPTHU3bI, PYKOBOAUTEND 3KCHEPTHOTO yUpeKie-
HUS TOpYy4YaeT MPOBEACHUE HCCIEIOBAHUN COOTBET-
CTBYIOIINM TOJIPA3/AEICHUAM SKCIIEPTHOTO YUpeXkIe-
HUS, OTNIPEAEISACT, KAKOW U3 HUX SABJSETCS BEAYIIHM.
PykoBomuTens Benyiero noapasaeaeHus Mo corma-
COBAHUIO C PYKOBOAMUTEISIMU APYTUX MOAPA3AEICHUI
(hopMHpyeT KOMHUCCHIO SKCTIEPTOB M Ha3HAYAET MPe-
cezarens SKCIEePTHON KOMHCCHH.

N3 npuBenenHbix Bbime nonoxeHuit  YIIK
Vikpaunsl 1 Unactpykuun Ne 53/5, mpencrasmsercs,
YTO KaKk Ha MOMEHT PacCMOTPEHMs BOIIpOca O Ha-
3HaYEHUHU IKCHEPTU3BI, TaK U MOCIE PELIeHUs CyAa,
Y4aCTHUKaM YTOJIOBHOTO IIPOM3BOJCTBA HEM3BECTHBI
JaHHBIE HKCTIIEPTOB, KOTOPBIM B JaIbHENIIIEM PyKOBO-
JTUTENh MOPYYNUT MPOBENEHUE dKCIepTu3bl. Ecim xe
KTO-TO M3 YYaCTHHKOB, 3aKOHHBIM CIIOCOOOM, Oynet
MIBITAaThCS Y3HATh X TaHHBIE O OKOHUAHUS [TPOBEIE-
HUS DKCIEPTU3bI, HAIIPUMEpP, CO3BAaHUBASCH C KaHIIe-
JSIpUEH yupexaeHus,— eMy OyleT OTKa3aHo B Mpej-
OCTaBJICHUH TakOM WHPOpMALMU C LENbI0 H30eKaTh
BO3MOXXHOCTH JIaBJIEHHS Ha HKCIEPTOB WIN JIPYTHX
(aKkToB, KOTOpHIE MOTIIM OBl MOPOAWTH COMHEHHUE B
WX HE3aMHTEPECOBAaHHOCTH.
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B T0 xe Bpems, cornacHo 1. 4.14 Pazgena [V Un-
CTPYKLUH, AaHHBIE 00 3KcIiepTe (IKCIepToB): pamu-
TSI, UIMS ¥ OTYECTBO, JOJDKHOCTB, KJIacc CyAeOHOTo
JKCTIepTa, yueHas CTeNeHb U y4eHoe 3BaHHe, o0pa-
30BaHKe, 00pa30BaTeIbHO-KBATU(PHUKALMOHHBIN ypO-
BEHb, DKCIIEPTHAsI CIIEIMATBHOCTD, CTaX SKCIEPTHOM
paboThl, faTa 1 HOMEP BBIAAYN CBUACTEIHCTBA O MPU-
CBOCHUH KBaJIM(pUKALUU CyIeOHOrO JKCIepTa, Kem
BBIJIaH U CPOK €r0 JIEHCTBUS YKa3bIBAalOTCS BO BBOJ-
HOH 4acTH 3aKJII0YCHUS SKCIIEepTa.

Ucxons u3 n3n0KeHHOTO BBILIE, MOYKEM KOHCTATH-
pOBaTh, YTO BO3MOXKHOCTD 3asBUTh OTBOJ KCIIEPTaM
Yy YYacTHHUKOB YrOJOBHOTO MPOHM3BOACTBA BO3HU-
KaeT TOJBKO IOCIE O3HAKOMJICHHS C 3aKITIOYCHHUEM
9KCTEpTa, MOCKOJIBKY OO 3TOT0 MOMEHTA, JIaHHBIC
0 TOM, KTO MPOBOAWI JKCIEPTU3Y — HEU3BECTHBHI.
Bonee Toro, mpenocraBUTh OLEHKY 3aKJIIOUYECHHIO
JKCTIepTa Ha COOTBETCTBHE TPEOOBAaHHAM ICHCTBY-
IOIIETO 3aKOHOATENLCTBA, B TOM YHUCIIE U B acIeKTe
€ro KOMIETEHTHOCTHU, YYaCTHHUK yTOJOBHOTO MPOH3-
BOJICTBA MOKET TOXKE TOJIBKO ITOCIIE O3HAKOMIICHHS C
MOJTY4EHHBIM 3aKII0UCHHEM.

OpnHaxko, aHaJIM3 MPAKTUKY HALIMOHANBHBIX CYNOB,
KaKk Ha CTaJuH IOCYyAeOHOTro pacciieloBaHus, TaK H
Ha CTaJuU CyAeOHOTO PAacCMOTPEHHS YTOJIOBHOTO
NPOM3BOACTBA, MOKAa3bIBACT, YTO KacaTeJIbHO ITOTO
BOIIPOCA, CIIOKUIICS APYroH moaxon. B GonpmmHcTBE
CITy4aeB CyJIbH OTKA3bIBAIOT B YOBJICTBOPEHUHU OTBO-
Jla 9KCIepTaM, MOTHBHPYS 3TO T€M, YTO, CyleOHBIM
9KCTIEPTOM YK€ MPOBEICHA JKCIIEPTH3a U JaHO 3a-
KIIFOYEHUE, JOMYCTUMOCTh KOTOPOro OyneT oleHe-
Ha CyIOM, NP PAacCMOTPEHHU YTOJOBHOTO MpPOH3-
BOJICTBA II0 CYLIECTBY B COBOKYHNHOCTH C JIPyTUMH
COOpaHHBIMH TIO /Iy JI0Ka3aTesbcTBaMu [4, 5].

Hanpumep, no mexy Ne 760/21399/18 xotopoe
paccMarpuBaiock COJOMEHCKMM PalOHHBIM CYIOM
r. KueBa oTBOz 3KCIepTy OBLT 3asiBICH MPOKYPOPOM.
[Ipu 3TOM 3aIIUTHUK, BO3paxkall MPOTHB 3asBICHHO-
ro OTBOJA, MOTUBUPYS, CPEAH MPOYETo, U TEM, UTO
9KCTIEPTU3Y YiKE MIPOBEJIU U OTIpeieIeHIE CIIeICTBEH-
HOTO CYyZIBHM O €€ Ha3HaueHHH HCIIONHEHO. B pesynb-
Tare, onpeneneHueM ot 22 ¢espanst 2019r., cyn otka-
3aJ1 B yIOBJIETBOPEHUH OTBOAA JKcTepTa [S].

Y4uuThIBas BAXKHOCTH M 3HAYMMOCTB HCCIIETyEMO-
'O BOIIPOCA, a TaK K€ OTBETCTBEHHOCTh, KOTOpas BO3-
JaraeTcsi Ha 9KCIEPTOB B YTOJOBHOM IPOM3BOJCTBE
(Bo MHOTHX ciy4asX OT WX BBIBOIOB M 3aBUCHT €TI0
MCXOJl), MBI HE MOXKEM COTJIACHTHCS CO CIOKUBIINM-
Csl Ha MPAKTUKE MOIXOAOM K pEIIeHHI0 Bompoca 00
OTBOJIE DKCTIEPTA.

[lepBoe Ha uTO cieayeT OOpaTHTh BHHUMAaHUE,
9TO TO, YTO 10 MOJMYYCHHUS 3aKIIOYCHHUS DKCIIEpPTa,
YYaCTHUK YTOJIOBHOTO NPOW3BOJICTBA HE 3HACT, KTO
Oyznet ee mpoBoauTh. KpoMme Toro, He JaBasi OLEHKH
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CaMOMy 3aKJIIOYCHHIO HEBO3MOXXHO yCTAaHOBUTH 00-
CTOSITEJIbCTBA, KOTOPBIE MOTYT OBITh IPU3HAHBI OCHO-
BaHHEM JJsl OTBOzxA. B HekoTOphIX cBomX paborax
MBI YKa3blBaJH, 4YTO OECHpPUCTPACTHOCTH mpodec-
CHOHAJBHOTO yYaCTHHMKA YTOJIOBHOTO IPOM3BOACTBA
ClelyeT yCTaHaBIMBaTh MOCPEACTBOM aHaN3a €ro
npoleccyalbHON AesITeIbHOCTH, 0OCOOCHHO, B pa3pe-
3€ KpUTEpHUsl KOMIIETEHTHOCTH [6].

[TockonbKy mpocneauTs caM XoA Ipoleccyalb-
HOW AEATEIBHOCTH SKCIEPTA, MO yKa3aHHBIM BHIIIE
NpUYMHAM, HEBO3MOXHO, €ro OecIpHCTPacTHOCTD
CleyeT yCTaHaBIMBATh W3 aHAJINW3a 3aKIIOUYEHUS
JKCIEPTa, KOTOPOE U SBISAETCS MaTepUalbHBIM BO-
IUIOIIEHHEM €ro JaeArenbHocTH. CleoBaTenbHo,
YCTaHOBHUThH HAJIMYME OCHOBAHWM I OTBOJA, KaK H
JaHHBIE DKCTIEPTa, KOTOPOMY OH JOJDKEH OBITh 3asiB-
JIEH, MOYKHO TOJIBKO ITOCJIE O3HAKOMJICHHS U OLIEHKU
MIPEIOCTABICHHOTO UM 3aKJIFOUEHUS.

Takum o00pa3oM, MOMEHTOM, KOTAA YYaCTHHKH
YTOJIOBHOTO TPOM3BOJCTBA MOT'YT peann30BaTh Mpa-
BO Ha 0TBOA, mpeaycMmorpenHoe 4. 4 cr. 80 YIIK
VYKpauHsbl, clelyeT CUNTaTh — 3Tall O3HAKOMIICHHS C
3aKJIIOYEHHEM JKCIEepTa, NMPHU 3TOM, NOIY4YEHHE 3a-
KIIIOYEHHUS IKCIIepTa He TOIDKHO OBITh IPEMSITCTBUEM
JUI 3a8BJICHUS U YAOBJIETBOPEHUS €My OTBOJAA, MpHU
HaJMYUH JUIs1 3TOTO OCHOBaHUI.

KacarenpHo nociaeacTBuil y10BIE€TBOPEHUS OTBO-
Jla JKCIepTa Ha JTare, KOrjia dKCIepTu3a yxke Mpo-
BEJICHA, CIIEYyEeT OTMETUTh, YTO HOpMHEI cT. 83 YIIK
VKpauHBl TpemycMaTpUBaloT, OOIlee MpaBHiIo, a
MMEHHO B CIyyae YIOBJIETBOPEHHS OTBOJA B yIro-
JIOBHOE NPOW3BOJCTBO JOJKHBI OBITH NPHUBICYCHEI
JpyTHE SKCIIEPT, CIIEUAINCT, B CPOK, ONPENEICHHBIN
CIIEZICTBEHHBIM CYAbEH, CYJIOM.

[lonBoas mpeaBapUTENbHBIH UTOT, MOXKHO cop-
MYJIHPOBATh BBIBOJ, YTO YIOBJIETBOPEHHUE 3asBICHUS
00 OTBOmE JKcHepTa BJEYeT 3a coOOi NpU3HAHHE
MIPEJOCTABICHHOTO UM 3aKJIFOYEHUS] HENOIMYCTHMBIM
JIOKa3aTelbcTBOM B YIOJOBHOM IPOM3BOJICTBE U
MIPUBJICUEHUE JIPYrOro SKCIEepTa A NpPOBENCHUS
9KCIEPTHU3BI.

BosBpamasich kK apryMeHTy cyaeOHOM MPaKTHKH O
TOM, YTO AOITyCTUMOCTD 3aKJIFOUEHNUS IKCTIEPTA MOXKET
OBITH OLICHEHA CYZIOM TOJIBKO ITPH PACCMOTPEHUH YTO-
JIOBHOTO TIPOM3BOJICTBA 110 CYLIECTBY B COBOKYITHOC-
TH C JPYTUMHU cOOpaHHBIMHU 110 ey 10Ka3aTeIbCTBa-
MH, a HE BO BPEMs paCCMOTPEHHUS OTBOJA JKCIEPTY,
CIeyeT OTMETUTH, UTO MIPABO CIEACTBEHHOTO CYJIbH,
KaK U CyJlbH, pacCMaTPUBAIOLIETO JIENIO 110 CYIIECTBY,
OLIEHMBATh J0Ka3aTebCTBA, PYKOBOACTBYSACH CBOUM
BHYTPEHHUM YOEXKICHHEM, OCHOBaHHBIM Ha BCec-
TOPOHHEM, TOJTHOM M OeCTIPHCTPAacTHOM HCCIe0Ba-
HUH BCEX 0OCTOSATENBCTB YIOMIOBHOTO MPOHM3BOICTBA
3akperuieHo B 4. 1 cT. 94 VIIK Vkpaunsl. [leiictBue
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3TOIl HOPMBI PAacHpPOCTPAHACTCS Ha BCE YTOJNOBHOE
MPOM3BOACTBO, B TOM YHCIE, U HA PacCMOTPEHHUE
CIIC/ICTBEHHBIMU CYAbSIMH 3asiBJICHHH 00 OTBOAE Ha
CTaJuH AOCYNEeOHOTO paccie10BaHusl.

Takum 00pazoM, 1Mo HalIeMy yOeKACHHIO, OLICH-
Ky JOIyCTUMOCTH 3aKIIOYCHHUIO DKCIIEPTa MOXKHO H
HY>XHO /1aBaTh U BO BpeMs PaCCMOTPEHUS 3asBICHHS
00 oTBoze, Ha 000 cTaguu mporecca. boiee Toro,
3TO 3HAYMUTENBHO COKpATWiIo Obl MpoleccyalbHbBIE
CpOKH, Belb 3P PEKTUBHOCTH BCETO YTOJIOBHOTO MPO-
W3BOJCTBA M €T0 MCXOJ] BO MHOTOM 3aBHUCST OT 00CTO-
ATENBCTB, YCTAHOBICHHBIX UMEHHO Ha CTaIUU JOCY-
neOHOTO pacciiefoBaHus, a HE BO BpPEMs paccMOTpe-
HUS JIeia 10 CYIIECTBY.

B cBoto ouepenp, cocTaB OONBIIMHCTBA YTOIOBHBIX
MpaBOHAPYIIEHUH ONpENeNseTCs] TOIBKO TMOCpel-
CTBOM IIPOBEJCHHS CyJeOHON SKCIIEPTH3HI HA CTa 1N
nocynebHoro paccinenosanus. K Tomy xe, B cOOTBeT-
ctBum co ctT. 337 VIIK VYkpawunsl, cyneOHOe pa3ou-
parenbCTBO MPOBOAUTCS TOJILKO B OTHOILICHHUH JIMIIA,
KOTOPOMY PENbIBICHO OOBHHEHHE, U TOJIBKO B IIPEI-
eJlaxX MpexbsIBIICHHOTO OOBHHEHHS COTJIACHO OOBUHH-
TENBHOTO aKTa, KPOME CIIy4aeB, MPEeLyCMOTPEHHBIX
VIIK VkpauHnsl.

B u. 2 u 3 ct. 337 VIIK YkpauHnsl Takxe mpemry-
CMOTPEHO, YTO BO BpeMs CycOHOTO pa30uparesibCcTBa
MPOKYPOP MOXKET H3MEHUTH OOBUHEHHUE, TPEABIBUTD
JONIOJTHUTENbHOE OOBUHEHNE, 0TKA3aThCs OT OAICP-
KaHUSI TOCYIAPCTBEHHOTO OOBMHEHUS, Ha4daTh IMpPO-
W3BOJCTBO B OTHOUICHWH opuandeckoro nuna. C e-
JIBIO IPUHATHS CTIPABEATMBOTO CyACOHOTO PELICHUS 1
3alIUTHI [IPaB YeJIOBEKA U €r0 OCHOBHBIX CBOOOA Cy/
BIIPaBe BBIUTH 3a MPEeIibl PEeIbSIBICHHOTO OOBHHE-
HUS, YKa3aHHOTO B OOBHHHTEIBHOM aKTE, TOJILKO B
YacTH U3MEHEHHS [IPaBOBON KBaTM(UKALIMK YTOIOB-
HOTO MPECTYIICHUS, €CIIH ATO YIyYIIaeT MOJ0KEeHUE
JIMIA, B OTHOLIEHUH KOTOPOTO OCYLIECTBIISIETCS yTo-
JIOBHOE MPOU3BOACTBO.

Ho, Ha npakTHke HMEIOT MECTO cIy4au, Koraa 00-
CTOSITENIbCTBA, YKa3aHHbIE B OOBUHUTEIBHOM aKTe, B
OCHOBY KOTOPOTO TIOJIO’KEHO, B TOM YHCJIE, 3aKII0Ye-
HUS DKCIIEPTOB, IPOBEIACHHBIX BO BpeMs OCyACOHO-
TO paccleoBaHus, B AajbHEHILEM, OIPOBEPraloTCs
3aKITIOYCHHUSMH DKCIIEPTOB, MPOBEICHHBIX BO BpeMs
cyaeOHOTO PacCMOTPEHHS, TOCTOBEPHOCTD KOTOPBIX,
B OTJIMYHE OT UM MPEIIIESCTBYIOINX HE BBI3BIBACT CO-
MHEHHUH, a IPOKYPOp, IPU 3TOM, OOBUHEHHE HE H3Me-
HsieT. B xauecTBe mpumepa MOKeM NPUBECTH IIPHUTO-
Bop Kuesckoro paitoHHOTro cyza r. XapbKoBa 10 Iy
Ne 640/1664/18 ot 26 despans 2019p. [7]

B cBs3u ¢ atuMm, pedopmupoBaHHbiii BepxoBHBII
Cyn B coctaBe nayarbl KaccallmoHHOTO YrOJIOBHOTO
cyla yxe He eMHOXIbl o0paliajg BHUMaHUE Ha TO,
YTO U3MEHEHHE (OPMYITHPOBKUA OOBHHEHHS B CYIIE,
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HETraTUBHO BIIUSIET HA CIPAaBEIJIMBOCTb U CPOKU CY-
neOHoro paccmorpenus. OH Takke YKas3bIBaeT, UTO
OTIpelieNIeHNEe W YCTaHOBJICHUE MPENENIOB CyneOHOTO
pPaccMOTpPEHUs YTOJIOBHOTO TPOM3BOJCTBA B CyJ€ Ha
OCHOBaHUHM OOBHHHUTEIBLHOTO aKTa SIBISETCS OIHOU
W3 TapaHTuil obecrieueHusl MpaBa OOBHHAEMOTO Ha
3alIMTy M MIpaBa Ha CIIpaBEAJIMBOE CyneOHOe pa30u-
paTeNnbCTBO COCT3aTeNbHOrO Xapakrepa [8]. Ecmu
e OpraHoM JI0cyAeOHOTo pacciieloBaHusl HE CTaBU-
JIOCh B BUHY JIMIly COBEpIIIEHNE KOHKPETHOTO JESTHUS,
CYZl COOTBETCTBEHHO HE MOXKET BBIUTH 3a TNPENEINbI
NPEABSABICHHOTO OOBMHEHUS M JIOTOJHHUTEIBHO
YCTaHOBHUTH OOCTOSITENILCTBA YTOJIOBHOTO MPOHU3BO/I-
CTBa, KOTOpBIE HE OBUTH YKa3aHbl B OOBUHUTEIHHOM
akre [9].

Takum 00pa3oM MOXeM NPUHTH K BBIBOLY, UTO
pe3ynbTaThl AESITEIbHOCTH JKCIEPTa U CHELHaHC-
Ta, IMEIOT OTPOMHOE 3HaYEHHE IS JOCTM)KEHUS 3a-
J1a4 YTOJIOBHOTO MTPOU3BOACTBA. VIMEHHO pe3yabTaThl
TEXHUYECKON JIEATENBHOCTH CIIENUAINCTa, U 3aKII0-
YEeHHE DKCIEPTa, BO MHOTHX CIIydasix, ABJISIOTCS pe-
mapomuM (GakTopoM Ui CyAa NPH yCTAHOBICHUH
BUHOBHOCTH JTUOO HEBUHOBHOCTH OOBHHSEMOTO.

B cBs3u ¢ 3THM, y4acTHUKH YTOJOBHOTO IPOU3-
BOJICTBA JIOJDKHBI MMETh DPEaJbHYIO BO3MOXHOCTB
noaaBaTh 0OOCHOBaHHBIE 3asiBJICHUSI 00 OTBOIE ITUX
CyOBEKTOB YTOJIOBHOTO MTPOM3BOACTBA C LIENBIO 00eC-
neyeHns: 3PEeKTUBHOTO U CHPABEIIMBOTO pa3Oupa-
TEIbCTBA MO JIEIY.

BeiBoasbl. 113 npoBeneHHOro aHanusa, Tymaercs,
YTO MEXAHW3M 3asBJICHUS OTBOJA DKCIEPTaM U CIie-
nuanictaM B YIIK Ykpaunsl yperynupoBaH He J0-
CKOHAJIBHO, YTO Ha MPAKTUKE MPUBOJUT K TOMY, YTO
3asBJICHUE OTBOAA STHM NMPO(deCCHOHATBHBIM y4acT-
HUKaM yYTroJOBHOTO MPOU3BOJCTBA 3apaHee 0OpeUeHO
Ha MPOBaJL.

WHCTUTYT, KOTOpHI HM3HAYalbHO OBLT HpU3BaH
obecrieunTs 3 deKkTHBHOE paccienoBaHue u cyneo-
HOE pa30MpaTelIbCTBO B ACMEKTE CIIPABEAJIHMBOTO
pa3dupaTenbCTBa, HA MPAKTUKE SIBISIETCS «MEPTBBIM
WHCTUTYTOM», U KaK CJICICTBHE, HE MOXKET CUUTATHCA
3¢ PEKTUBHBIM CPEICTBOM 3AIIUTHI, B TOHUMAaHHUH CT.
13 KoHBeHIIMH O 3aIUTE MPaB Y€I0BEKa U OCHOBHBIX
cB0OOO/.

[To HamleMy MHEHHIO, BBIXOJ U3 CIIOKUBIIIEHCS, HA
JaHHOM dTarle, CUTYaIlH (0 BHECEHHS COOTBETCTBY-
romux u3MeHeHud B YIIK) BUIEThCS B TONKOBAaHUU
HOpM, PEryJupyroIINX TMOpsSAOK 3asBICHUS OTBO-
7la, B CUCTEMHOW CBs3U c¢ Apyrumu Hopmamu YIIK

praI/IHBI, nucxoada mu3 4ero, CJICAYCT BbIBOJA O IIPaBO-
MCPHOCTHU 3adBJICHHUA OTBOAA 3KCICPTY, CIICHUATINUC-
Ty MOCJIC BBIINIOJHCHUA UMHA cBoOeH HpOHCCCY&J’IBHOﬁ
(bYHKI_[I/II/I " IpEAOCTaBJICHUA €€ PC3YyJIbTATOB.
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CTATUCTHUKA XVJIMTAHCKHUX JEACTBUIA, COBEPIIEHHBIX
B 1960-2018 TOJIAX

®énop KUPUJIEHKO,
KaHIUAAT IOPUINIECKUX HayK,
3aMECTHTENb HadaJlbHUKA YIIPAaBICHUS MeAUakoMMyHHKauni Munnctpa JlenapramMeHTa opraHH3allOHHO-
anmnapaTHoi paboTsl MUHHCTEPCTBA BHYTPEHHUX /1€ YKpPauHbI

Crarpst IOCBSIIIEHA aHAIN3Y XYJIUTaHCTBA, COBepIIeHHOTo B YkpanHe B 1960-2018 rogax. [lenbro uccnemoBaHus sSBIIs-
€TCsl pacciieJOBaHHE OTBETCTBEHHOCTH 32 XYJIUTaHCTBO B YKpaMHE B 3TOT NMEPHOJ M IPOBEICHIE CPAaBHUTEIHHOTO aHAIIN3a
YTOJIOBHOM OTBETCTBEHHOCTH 33 HAPYUICHNE OOIIECTBEHHOTO MOPAAKa M 00IIeCTBEHHOH 0€301TacCHOCTH B COBETCKOE BpeMs
Y B TICPUOJT HE3aBUCUMOCTH YKpauHEI. Lepro HCCIieTOBaHUS TaKXKe SBIACTCS YIITYyOJICHUE U YTOYHEHHUE HAYIHOM 0a3bl 11
MPAKTUIECCKOTO MpUMeHEHHUsI. OCHOBHOM CIIEKTpP BOIPOCOB COCPEIOTOUYCH HA JUHAMUKE 3aPETUCTPHUPOBAHHBIX MPECTYILIC-
HUH 10 pETHOHAM, TaK U 10 YKpauHe B 1enoM. J[aHa o0I1as KpuMHUHAIACTHYCCKAs XapaKTePUCTHKA XyTHTAHCTBA.

HccnenoBanne ocHOBaHO Ha O(UIIMAIBHONW CTAaTHUCTHKE MUHHCTEPCTBA BHYTPCHHHX el YKPAWHBI U MOXKET OBITH
MTOJIE3HBIM B 00JIaCTH MCCIIEOBAaHI, B 00pa30BaTEIFHOM IPOLEcce U T. 1. MaTepHabl JOMONIHSIIOTCS IEPBUYHON CTATHC-
THKOM.

Knrouegvie cnosa: xynueanckue oelicmaust, 00uecmeeHnblil NOPsIOOK, MOMUG NPECMYNIEHUsL, MOMUB XYIUSAHCMEA.

STATISTICS OF HULIGAN ACTIONS PERFORMED IN 1960-2018 YEARS

Fedor KIRILENKO,
Ph.D. in Law, Deputy Head of the Media Communications Department of the Minister
Department of organizational and hardware work Ministry of Internal Affairs of Ukraine

The article is devoted to the analysis of hooliganism committed in Ukraine in 1960-2018. The aim of the study is to
investigate liability for hooliganism in Ukraine during this period and to conduct a comparative analysis of criminal liability
for disturbing public order and public safety in Soviet times and during the independence of Ukraine. The purpose of the
study is also to deepen and clarify the scientific basis for practical application. The main range of issues is focused on the
dynamics of recorded crimes by region and across Ukraine as a whole. The general forensic characteristic of hooliganism
is given.

The study is based on official statistics of the Ministry of Internal Affairs of Ukraine and may be useful in the field of
research, in the educational process, etc. The materials are supplemented by primary statistics.

Keywords: hooligan actions, public order, crime motive, hooliganism motive.

STATISTICA ACTIUNILOR HULIGANICE iN REGISTRATE iN ANII 1960-2018

Articolul este dedicat analizei huliganismului comis in Ucraina 1n anii 1960-2018. Scopul studiului este investigarea
raspunderii pentru huliganism in Ucraina 1n aceasta perioada si efectuarea unei analize comparative a raspunderii penale
pentru perturbarea ordinii publice si a sigurantei publice In perioada sovietica si in timpul independentei Ucrainei. Scopul
studiului este, de asemenea, aprofundarea si clarificarea bazelor stiintifice pentru aplicarea practica. Principala serie de pro-
bleme este axatd pe dinamica crimelor inregistrate pe regiune si in intreaga Ucraina. Este data caracteristica criminalistica
generala a huliganismului.

Studiul se bazeaza pe statistici oficiale ale Ministerului Afacerilor Interne ale Ucrainei si poate fi util in domeniul cerce-
tarii, in procesul educational etc. Materialele sunt completate de statistici primare.

Cuvinte-cheie: actiuni hooligan, ordine publica, motiv de crimd, motiv de huliganism.

I I ocTaHoBKa  mpoOiaembl. OnmHuM U3
HEOOXOANMBIX YCIOBHHN 15 )y HKIMOHHPOBA-
HUSI TOCYapCTBa SBJSIETCS] OOIIECTBEHHBIN MOPSIOK.

€T O IOBBIIICHHOH OOIIECTBEHHON OMACHOCTH 3TOr0
BUJIa TIPECTYIUICHUSI, a 3TO CaMo Mo cebe sBIseTCs
OCHOBaHMEM [UISI TIPW3HAHWS TaKWxX ACHCTBHA 00-

OnmHUM W3 CaMBIX PaclpOCTPaHEHHBIX IMPaBOHAPY-
LICHHU, HallPaBICHHBIX NPOTHB OOLIECTBEHHOTO MO-
pSAAKa M OTHOCUTCS K IPECTYIUICHUSM, COBEPILIEHHBIM
YMBIIIJIEHHO, €CTh XyJIMTaHCTBO, YTO CBUJIETENLCTBY-
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Jiee OMacHBIMH, YEM HEOCTOPOXKHBIC MPECTYIUICHUS.
ITosTomy Bompoc npecTyIieHui, CBA3aHHBIX C Hapy-
IIIEHHEM OOIIIECTBEHHOTO MOPS/IKA, 3aHUMAET BayKHOE
MeCTO B 00pE0E ¢ IPECTYITHOCTHIO.

APRILIE 2020



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALTHOHAJTbHBIIT FOPUITHYECKI! KYPHAJL: TEOPHA 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

Pa3paboTka  KPpUMHMHOJIOTUYECKHUX  aCIEKTOB
00pbOBI C XyJAHTAaHCTBOM, KOTOpas BKIIOYAaeT aHa-
T3 KOJMYECTBEHHBIX M KaYeCTBEHHBIX MapamMeTpOB
JaHHOTO BUJA NPECTYIUICHHS], JIMYHOCTU MPECTYI-
HUKa XylIuraHa; pa3paboTka HaydHO 00O0CHOBaHHBIX
PEKOMEHIAIMI IO COBEPILIECHCTBOBAHUIO MPAKTHKHU
00pbOBI ¢ XYIUTAaHCTBOM Bceraa OyleT aKTyalbHOU
LENbIO Ul OT€UECTBEHHOW KpUMHUHOMIOTUH. OZHAKO
JUTs KaY€CTBEHHOTO BBHITIOJHEHUSI YKa3aHHBIX BBILIC
Lenel mepBoOUepEeIHBIM SBIISCTCS KOJIUYECTBEHHO-
KaueCTBEHHBIC HM3MEPCHUSl XYJIUTaHCTBA IyTeM
BBISIBIICHUS TAKMX OCHOBHBIX CTATHCTUYECKHUX MOKA-
3aTesiel, Kak ero ypoBeHb, KOO(QQHUIHUEHTHI, CTPYK-
Typa, IMHAMUKa, CBEJICHUS O JJATEHTHOCTH.

AHaIN3 MOCJTEeAHUX HMCCIe0BAHUI U MyOsu-
kauuii. OOIIecCTBEHHAs OMACHOCTb YTOJIOBHO-
HAKa3yeMoro XyJUTaHCTBa OdYeBHIHA. AHanu3
CTaTUCTHUYECKUX MJAaHHBIX CBUICTEIBCTBYET, YTO
XyJAUTaHCKWE  TPOSBICHHUS  UMEIOT  JOBOJIEHO
pacnpoCTpaHEHHBIH XapaKTep, 4YacTO CTaHOBSTCS
OCHOBOM COBEpIICHUS, KaK MPaBUIIO, TSHKKUX U 0CO-
00 TSDKKHX MPECTYTIICHUH.

[IpoGnembl yroJoBHON OTBETCTBEHHOCTH 3a XY-
JIUTaHCTBO TOCTOSIHHO HCCIIEAOBAJINCh, UM OBLIO
MOCBSILIEHO 3HAYUTENBHOE KOJIUYECTBO HAYYHBIX
TPYIOB YYCHBIX, CpEAM KOTOPBIX OCOOBIA BKIIaJ
coctaBnsitoT pabotel baxanoBa M.U., Bbaynuna
10.B., Hanpmuna U.H., Urnarosa B.I1., Kyna M.T.,
Martsmesckoro I1.C., Muxatnenko I1.I1., ITumenko
I'U., ®ecenko E.B. u ap.

B TO xe Bpemsi HcclenoBaHHUA, MOCBALICHHBIE
aHaJIM3y CTaTUCTHUKH XYJIUTAHCKUX JCHUCTBUH B TIe-
puon 1960-2018 rogoB, NpakTUYECKH HE MPOBOAM-
JUCh. YKa3aHHbIE 00CTOSITEILCTBA OOYCIOBHIIN aK-
TyaJIbHOCTb TEMBI U ONIPEICIIUIN HEOOXOIUMOCTD €€
HCCIIeIOBaHUSI.

[Tpu ocymecTBieHNM aHaan3a 66U 00pabOTaHBI
paboThI psia YYCHBIX B 00JIaCTH YTOJIOBHOTO TIPaBa,
KPUMHUHOJIOT MU U TICUXOJIOTHH, 00111e# Teopuu rocy-
napcTBa M npasa: AptioxoBod B.B., Jlanemuna U.
H., Kopxanckoro H. U., Mensauk M. U., XaBpo-
Hioka H. 1.

Heap uccnenoBaHus 3aKII0YAETCS B UCCIIEA0BA-
HUHU OTBETCTBEHHOCTH 3a XYJIUT'AHCTBO Ha TEPPHUTO-
pur YKpauHBI M OCYIIECTBICHHH CPAaBHUTEIHHOTO
aHalln3a YroJOBHOM OTBETCTBEHHOCTH 3a Hapylle-
HUE OOIIECTBEHHOTO TOPSAKA, OOIMIECTBEHHOMW 0e3-
OTAaCHOCTH M MPAaBOMNOPSAKa B COBETCKOE BpeMS H
B MIEPHOJI HE3aBUCUMOCTH YKpauHsbl. Llenbio uccie-
JIOBaHUS TaKXKe SBJsETCS yriryOneHne U KOHKPETH-
3a1us Hay9HOH 0a3bl M1 MPaKTHYECKOro MpUMEHe-
HUSL.

AKTyaJbHOCTH HMcciaenoBanusi. Hecmorps Ha
TO, 4TO OOpBOE C XYJIIUTAHCTBOM YIEJIECHO 3HAUYUTEIb-
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HOE€ BHUMaHHE, MHOTHE €€ BOIPOCHI NMPOJOJIKAIOT
OCTaBaThCs CIOPHBIMU, APYTHE U3 HUX pa3padoTaHbl
HEIOCTaTOYHO ITyOOKO M MOJHO. DJIeMEHTaMH Ha-
YYHOH HOBHU3HBI CTAaThH SBISETCS MHPOPMALOHHAS
0asa ucciegoBaHus, OCKOIBKY paboTa 6azupyercs
Ha pe3ynbTaTax M3Y4YeHHs OTUYETHBIX NaHHBIX Mu-
HUCTEPCTBA BHYTPEHHHUX Jea YKpauHbl 3a 1960-
2018 roasl. Kpome TOro, crarucTUuecKue TaHHBIC
CIIEACTBEHHON M CyneOHOW NPaKTUKU CBUACTEIb-
CTBYIOT O TOM, YTO XYJIMT'aHCKHE MPOSBJICHUS UME-
0T IOBOJIBHO PAcTpOCTPAaHEHHBIH XapaKTep U 4acTo
CTaHOBATCS OCHOBOH COBEpILEHUS, Kak IMPaBHIIO,
TSOKKUX M 0CO00 TSKKUX MPECTYMJICHHH, YTO eIle
pa3 IOKa3bIBaeT HEOOXOOMMOCTh M aKTYyalbHOCTb
MCCIICI0OBAaHM XyJIUTaHCTBA B YKpanHe. Marepuais
MOTYT OBITH [TOJIE3HBI B HAYYHO-HCCIIE0BATENbCKOMI
cepe, B yueOHOM mporiecce u TOMY MOI00HOE.

H3znoxenne ocHoBHOro Marepuasga. OnHUM U3
CaMBIX PaclpOCTPAHEHHBIX MPECTYIJICHHH MPOTHUB
OOIIECTBEHHOTO TMOpsAKA SBISETCS XYJIWUTAaHCTBO,
IOPUINYECKOE ONPEEIIEHNE KOTOPOTrO AAeTcs B 4.
1 ct. 296 YK Vkpaunsl. Jucno3uuus 3TOl HOPMBI
npeaycMaTpuBacT, YTO XYJIUTaHCTBO - 3TO TIpyboe
HapyleHHue OOLIECTBEHHOTO MOpPsAKa MO MOTHBAM
SIBHOTO HEYBa)KEHHSI K O0OIIECTBY, COTIPOBOKAOIIIE-
ecst 0co00H 1ep30CThI0 UM UCKIIIOUUTENBHBIM M-
HU3MOM. K XynurancTBaM OTHOCHTCS 3HAUYUTEIBHOE
KOJTMYECTBO MPOTHBOIPABHBIX ACUCTBUH - OT pyra-
HH, HEICH3YPHBIX BBIPAKEHUH K HAHECEHHIO THAXK-
KHX TEJIECHBIX MOBPEKICHUN W yOHMiicTBa ironeit ¢
XYJIUTaHCKUX TMOOYKIeHUH, MomKora 3JaHHM, MO-
BPEXKICHHUI CPEICTB CBSA3H, TPAHCIOPTA. XyJIHUTaH-
CTBO, KaK BUJ IPOTUBONPABHOTO JESHUS, OMACHOE
JUTI OOIIeCTBa elle U TeM, YTO Ha MOYBE XyJIUraH-
CTBa COBEPIUACTCS PsI IPYyTrux, Ooyee TSHKKUX Tpe-
CTYIUICHUH.

B 60-x rogax XX B. XyJIMIraHCTBO OIpeAess-
JIOCh TPECTYMJICHHEM NPOTUB OOIIECTBEHHOTO IO-
psanka B 4. 1 ct. 206 YK YCCP u Gb1710 OTHECEHO
Kk miaBe «llpecTymiueHuss mMpoTUB OOIIECTBEHHOM
Oe3omacHOCTH, OOIIECTBEHHOTO MOPSIKAa U HAPOJ-
HOTO 30pOBBS». XYJIUTaHCTBO, TO €CTh NCHCTBUS,
rpy0o Hapymaronye OOIIECTBEHHBIN MOPAIOK H
BBIpAXXAIOIIUE SIBHOE HEYBaXeHHWE K OOIIECTBY,
HaKa3bIBaeTCs JIMILIEHHEM CBOOOIBI Ha CPOK J0 Of-
HOTO TOJIa MJIM UCTIPaBUTEILHBIMU pab0oTaMu Ha TOT
ke cpok. 1o 4. 2 3m0cTHOE XyIUTaHCTBO, TO €CTh T
K€ JIEHCTBUSA, CBSI3aHHBIE C CONPOTHUBIICHUEM TIpEa-
CTaBUTEIIIO BIACTH WU IIPEACTABUTEINIO OOIIECTBEH-
HOCTH, BBHIMOJIHAIONIEMY OOS3aHHOCTH IO OXpaHe
0OIIECTBEHHOTO TOPSIIKA, WM TIO0 CBOEMY COAEp-
KAHUIO OTMEYAIOTCA UCKIIOYUTEIbHBIM IIMHU3MOM
WIN JEp30CThIO, UM COBEPIICHHBIE JUIIOM, paHee
CYIMMBIM 32 XYJIUTaHCTBO WJIM 0CO00 OMAacHBIM pe-
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LUUAUBHCTOM, - HAKa3bIBACTCS JIMIICHUEM CBOOOJBI
Ha CPOK JI0 TIATH JIET.

Vkazom Ilpesuamyma BepxoBnoro CoBera
CCCP ot 26.07.1966 . «O06 ycuieHHH OTBET-
CTBEHHOCTH 3a XynuraHctBo» cT. 206 YK YCCP
ObUIM BHECEHBI JOMNOJHEHHUS, COMIACHO KOTOPHIM
mo 4. 1 ct. 206 YK yromoBHas OTBETCTBEHHOCTH
HaCTyMnaja TaKkXe M B cllydyae COBEpUICHHS TOBTOP-
HO B TEYCHHME TOa MEJKOTO XYJIMIaHCTBA. Takum
o0pa3oM, TMPOU3OILIO0 OOBCAUHEHUE HOPHIAYEC-
KHUX TPHU3HAKOB YTOJOBHO-TIPABOBOTO XapakTepa C
aJAMUHUCTPAaTUBHO-IIPaBOBBIMU TNpH3HaKkamu. Hc-
ClIeZIOBaHWE HOPMATHUBHBIX AaKTOB HOPUAMYECKON
JUTEpaTyphbl TMOKAa3bIBACT, YTO 3aKOHOJATEIbCTBO,
KOTOPO€ YCTaHABIMBAJIO OTBETCTBEHHOCTh 32 XY-
JUTaHCTBO M B JaJbHEHIIEM MEHsIOCh. Tak, B CT.
206 YK YCCP 1960 Vka3zamu IIpesnauyma Bepxo-
BHOTO CoBeta PCOCP ot 17.08.1966 1., Ne2368-
07 ot 12.12.1969 ., Ne 1848-09 ot 23.03.1997 r,
Ne4571-10 ot 12.01.1983 r.; 3akoHoM YkpanHbl Ne
41/95-BP ot 08.02.1995 r. BHOCHIIHCH U3MEHEHUS U
JOTIOJTHEHMS.

ITocne nmpexpamenust cymectsoBanusi CCCP u
oOpereHus1 YKpauHOW HE3aBHCHUMOCTH, pepopMH-
pOBaHHUs YroJOBHOTO 3aKOHOAATENbCTBA HE IIpe-
Kpamianoch. 3aKOHOAATENN IOCTCOBETCKUX CTpaH
CYLLIECTBEHHO M3MEHWIHM ONMCAaHUE HOPHUINYECKHUX
MPHU3HAKOB YTOJIOBHO HAKa3yeMOIo XyJIHTaHCTBa
B CTOpPOHY (aKTHUYECKOH IEeKpPUMUHAIM3ALUN -
0OBIYHOE XYJUTAHCTBO CTaJlO0 aJMHUHHCTPATUBHBIM
MIpaBOHAPYIIEHHEM, a IPOCTO YTOJOBHO HaKaszy-
eMoe Kak paHee KBIN(UIUPOBAHHBIE €TO BHIBI.
Takast cutyauus Oblla €CTECTBEHHOW ISl Pa3BUTHS
0TEYECTBEHHOTO YTOJIOBHOI'O 3aKOHa U 00YyCIOBJICH-
Holt psanom HenocTatkoB YK YCCP 1960 r. Ananu-
3upyst HopMbl aeiictByromero YK Ykpaunst (c 2001
I.), MOXKHO CJeJNIaTh BBIBOJ, YTO OOIIECTBEHHBIN IO~
PAIOK OoXpaHsAeTcs He ToJbKo cT. 296 VK, Ho 1 Bcei
cucremoit HopM YK YkpauHsl. -

ConocraBnenue aucno3unuu ct. 206 YK 1960 .
1 296 YK 2001 r. nokazano, uto aeiictByromuit YK
VYKpauHbl 1eKPUMHHATN3UPOBAT YaCTh XyJTUTaHCKUX
NeHCTBHUIA, OTHECS UX K pa3psay alMUHUCTPATUBHO-
npaBoBeIX. [Ipu stom Ilnenym BepxoBnoro Cyna
VYkpaunsl B 1. 3 npukazom Ne 10 o1 22.12.2006 1. «O
CylleOHOH MpaKTUKE 110 AesiaM O XyJIUTaHCTBE» MO-
yepkuyn: «[lpu pemenun Bompoca o0 oTrpaHuye-
HUH YTOJIOBHO HAKa3yeMOTro XyJUTaHCTBA OT MEJKO-
rO CJIEeNyEeT UCXOAUTh U3 TOTO, YTO COINIACHO Y. | CT.
296 YK XyaurancTBoO - 3TO yMBILIEHHOE TpyOo€e Ha-
pylIeHre 00IECTBEHHOTO MOPsAKa 10 MOTUBAM SIB-
HOTO HEYBa)KECHHSI K OOIIECTBY, KOTOPOE COMPOBOXK-
naetcs 0CO0OW AEeP30CThIO MM HMCKIIOUUTEIBHBIM
uuHu3MoM. Ecnm Takoe HapylieHne He CONMpPOBOXK-
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JAJIOCh 0CO00H IEeP30CThI0 WIIM MCKIIOUYUTEIBHBIM
LUHU3MOM, €r0 HeOOX0JMMO KBaTU(HUIIUPOBATH KaK
MeJKoe XynaurancTo no cT. 173 Kogekca Yikpaunsl
00 aJIMUHUCTPATUBHBIX IIPABOHAPYIICHUIXY.

[Ipoananu3upyeM  CTaTUCTHYECKHE JaHHBIC
1960-2018 rogos.

Junamuka IPOTUBOIIPABHBIX JeHcTBUI
(xymuranctB) B 60-¢ TOABI  XapaKTepU3YETCS
BOJIHOOOpa3HbIMH KosieOanusamu. Hanbonpiee 3Ha-
YeHHe aMIUTUTYAbl mpuxoautcs Ha 1966 (29902),
HauMeHblee - Ha 1964 (13197). Tem He MeHee, Ha-
OmromaeTcst o0mas TeHACHIHMS K CHIKCHUIO UX KO-
JINYECTBa B 3TOT nepuof. [Ipu s3ToM MakcumanbHOe
3HaYEHUE UX YAENBHOTO Beca KO BCEM INpECTyIUIe-
HUSM mpuxonutcs Ha 1966 (25%), MUHUMAaNbHOE
Ha 1964 (11,8%). COOTBETCTBEHHO M MaKCHMAJlb-
HOE 3HaYeHUe yJEIbHOTO BECa KO BCEM IMpECTyILIe-
HUSIM TI0 HAIPaBJICHUIO ACSATEIBHOCTH YTOJIOBHOTO
po3bicka npuxoautcs Ha 1966 (3,8%), MUHUMATB-
Hoe Ha 1964 (21,5%).

OcTarok HepacKPBITHIX IPECTYIICHUH B 3TOT Tie-
puon ymensmaercs ¢ 26 B 1960 roxy no 15 B 1970
rogy. Ilo manueiM craructuku B 60-¢ rofasl cpeau
COBEPIIEHHBIX MPECTYIUICHUH: 3a HapymieHue 4. 11
crarbu 206 YK YCCP (131133), u. III crareu 206
YK YCCP (14117), u3 HUX B KBapTuUpax uU oOuie-
KUTHAX - 26400. [Ipu 3TOM 3HAYUTENBHOE KOJIUYE-
CTBO IIpaBOHApPYIIEHUI ObUTO COBEPILICHO JHIAMU B
COCTOSIHUU ombsHeHHs (94446), nuuamu, KOTOpHIE
panee coBepmanu npectyrmienus (19666), neco-
BEPILEHHOJIETHUMH WM NTpH uX coyyactuu (13486),
rpynmnoi un (13486). MakcumansHOE KOJTHYECTBO
MPECTYIUIEHUI B 3TOT Tepuoj ObLIO 3aperucTpu-
poBaHo B Jlonenko#t (34963), JlHemponeTpoBCKoi
(24930), Bopommnosrpasnckoit (17177), Xapbkos-
ckoii (16426), 3amopoxckoir (13605), Onmecckoit
(13113) u Kpsimckoit (12665) obmactax. MuHu-
ManbHOe — B BombrHckol (2331) u 3akapnarckoit
(2528) obmacrsx.

B 70-x romax HaOmromaercs oOlas TEHICHIINS
K YMEHBUICHUIO KOJMYECTBA 3apEerHCTPUPOBAHHBIX
XyJIUTaHCTB. MakcuMmanbHOe 3HaueHue (Qukcupy-
etcst B 1974 rony (22766), muauMainbHoe - B 1977
(14277). x ynenbHBIA Bec KO BCeM IPECTYyIICHH-
ssM yMenbIaeTcs ¢ 16,9% no 9,4%. YnenbHslil Bec
K MPECTYIUICHUSAM IO HANPAaBICHHUIO IEATEIbHOCTH
YTOJIOBHOTO po3bIcka - ¢ 28,2% 1o 15,1% cooTBet-
CTBEHHO. KomnuecTBO HEpacKpHITHIX MPECTYIIICHUH,
HA00OpOT, yBenuuuBaercs ¢ 12 B Havane mepuozaa
1o 710 B xoHue. B 3T0T nepuoa 3aperucTpupoBaHo
103 538 mpectymienus 3a Hapyuenue 4. 11 B. 260
YK YCCP, 3a napymenue u. III ¢1.206 YK YCCP B
4yeThIpe pa3za MeHble - 26054, U3 HUX B KBapTUpPax
u B oOmexutusax - 37819.
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[Tpu 5TOM OOJIBIIMHCTBO MPECTYIUIEHNH OBLIO CO-
BEPIIICHO JIMIIAMH B COCTOSTHIY OTbsiHeHUs (145428),
MOYTH B TPH Pa3a MEHbIIE JUIAMHU, KOTOPBIE paHee
coBepmianu npecrymieaus (41004), 3HaYUTENHHO
MEHbIIIe COBepIIeHO Tpymmnoi iul (28822) u Heco-
BEPILEHHOJIETHUMH WM IPH UX coyyacTtuu (23615).
CrarucTuuecKkue JaHHbIC CBUAETEIbCTBYIOT, YTO B
3TOT MEPHOA OONbIIE BCETO MPECTYIJICHUN 3aperu-
ctpupoBano B Jlonenkoit (34661), JInenponeTpos-
ckoit (19795), Bopommnosrpaackoii (13251), Xapsb-
koBckoit (12951), Onecckoii (11092), 3anopoxckoit
(10418) u Kpoemckoit (10142) obnactax. MeHb-
e Bcero - B 3akapmarckoi (1599) u BonbiHckoi
(1793).

[To cpaBHEHUIO C IPENBITYIIUM IEPHOAOM B Haya-
11e 80-X ro/10B KOJIMUECTBO CIIy4aeB IPOTUBONPABHBIX
nesHud yBenmmuuBaeTcs (211113), a B 1988 rony
yMmeHbmaercs 10 13969. Ognako 3a 1Ba mocieny-
torux roaa (1989-1990) ux komu4ecTBO BO3pacTaeT
1o 18768. YnenpHBIN BeC TaKUX MPECTYIUIEHUH MO
OTHOILLICHUIO KO BCEM 3apEeTUCTPHUPOBAHHBIM IIpe-
ctymiueHusM ymensmaerca ¢ 10,1% no 5,1%, a
MPECTYIUIEHUSIM TI0 HANpaBiICHUIO NESTEILHOCTH
YTOJIOBHOTO po3bIcKa ¢ 16,25 1o 6,6%.

OcTaToK HEPACKPBITHIX NMpecTymieHni B 80-X ro-
Jax MpoAoiKaeT yBenuuuBaThes (¢ 196 mo 4104).
BonpmmMHCTBO XynHraHCTBa 3aperuCTPUPOBAHO IO
9. cT. 206 u. II YK YCCP (124842). ITo ct. 206 YK
YCCP u. III (26054) 3apeructpupoBano 22311 xy-
JIUTaHCTB, B KBapTUPax U 0OMEXUuTusIx - 29300.

Bonbiie Bcero Takux MpecTyIUIEHUH COBEPIICHO
JIUIIAMU B COCTOSIHUU OTbsiHeHUs (87827), numamu,
KOTOpBIE paHee coBepiany npectymieHus (35220),
rpynmnoi nun (29615), HecoBepIICHHONETHUMH WITH
npu ux coydactuu (18411). TpaauLMOHHO MaKCH-
MaJbHOE KOJWYECTBO XYJIHTAHCTB 3aperHCTPUPO-
BaHo B Jlonenkoit (44993), [IHenpomneTpoBCKOH
(18487), Bopommnosrpanckoit (13323), KpeiMckoit
(11202) u XapokoBckoit (10384) obnactax, MUHH-
ManbHOe - B 3akapnarckoii (1108), TepHononbckoit
(1415), Bonbinackoii (1422) u PoBenckoii (1454).

90-e roma CONMPOBOXKIAIOTCS PE3KHUM BCILIEC-
KOM IPECTYHHOCTH, COOTBETCTBEHHO M YBEIHYH-
BaeTCsl KOJAMYECTBO XynauraHcTB. Omgnako ¢ 1998
1o 2000 roma KOJIMYECTBO 3apeTUCTPUPOBAHHBIX
XyJIUTaHCTB HECKONBKO yMeHbImaercst (¢ 31752 mo
23360 cootBeTcTBeHHO). COOTBETCTBEHHO MECHSLI-
Cs U yIENbHBIA BEC TAKMX MpecTyIieHud. Makcu-
MaJIbHOE 3HaUY€HHE 3aperucTpupoBano B 1997 rony
(8,3%), muaumanpHoe - B 2000 (23360). Maxkcu-
MaJbHOE 3HAaUYEHHE YIENBHOTO Beca K IpecTyIuie-
HUSIM TI0 HAIPaBJICHUIO ACSATEIBHOCTH YTOJIOBHOTO
po3bicka 3apeructpupoBaHo B 1997 rony (8,3%),
MuHuManbsHOE - B 2000 (5,2%).
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B nepsoii monoBuHe 90-X romoB yBeIMUYMBa-
erca 0 6670 KOIMYECTBO HEPACKPBITHIX CIydacB
Xynauranctsa. Bo BTOpo#i monoBuHE mepuoaa Haua-
JI0 TIOCTENEHHO YMEHbIIATHCA M K KOHIY Tepuoia
paBasutock 4349. B nmanHBIN niepuoa npeodiaaaarT
XyJIUTaHCTBA, 3apErUCTpUPOBaHHbIE 0 CT. 206 u. 11
YK YCCP (132689), noutu B 4Th pa3 MEHBIIIE 3a-
peructpupoBaHo Xyiauraacts o ct. 206 YK YCCP
4. [1I (26423), B kBapTUpax U OOIICKHUTHUIX 3apPETH-
ctpupoBano 18124 xynurancTsa.

B 3TOT mepuoa GONBIIMHCTBO XYJIUTAHCTB OBLIO
COBEpIICHO JIMIAMH B COCTOSHUU OIbSHEHHS
(125755), rpynnoii mur (30730), numamu, paHee
coBepiaBmuMu npectyruienus (28430), Hecosep-
HICHHOJICTHUMH WJIM TIpU HX coydactuu (20393).
JlumepaMu TO KOJIMYECTBY COBEPLICHHBIX XYIH-
raicTB ocratorcs Jlonerkas (41001), JInempome-
TpoBckasa (42655), Jlyranckas (23929), XapbkoB-
ckas (24962), 3anopoxckas (19114) obnactu u ro-
pon Kues (18635).

B Teuenne 2001-2010 romoB KOMUUECTBO TaKUX
npectymieHnit ymenbmaercs ¢ 17718 (3,5%) no
9207 (1,8%). OtnensHO crneayeT pacecmoTpets 2003
rof, KOrja KOJWYECTBO XYJIHUTAHCTB YBEIUYHIOCH
Ha 3,6% (20070), a KoMMYECTBO HEPACKPHITHIX MpPe-
cTymiueHui ymensumiocs ¢ 7050 no 3446. B HacTo-
siiee BpeMsi HauOonbllee KOJMYECTBO XYJIUTAHCTB
OBUIO COBEPLICHO JTULAMH B COCTOSIHUU OIbSHEHHS
(42975), rpynno#t aun (17966), numaMu, KOTOpbIe
panee coBepmanu npecrymienus (13373), neco-
BEPILIECHHOJIETHUMH WM NpH ux coydactuu (11414).
[To craTucTHYECKUM NaHHBIM, KaK U B IPEIbITyIIHE
NEepUOabl, HaUOONbIIAS YacTh XYJIWTAHCTB IPUXO-
mutcs Ha JloHenkyto (21702), Jlyranckyro (10820),
XapbkoBckyto  (10928) u  JIHempomeTpoBCKYIO
(8129) obnactu.

CoxpansieTcss TEHACHIUS K CHWKEHHUIO KOJH-
YeCTBa 3apETMCTPUPOBAHHBIX MPECTYIUIEHUH W B
2011-2018 rogax (c 8866 mo 3344 COOTBETCTBCH-
HO). B 3T0T mepnos ymMeHbIIaeTCs KaK UX YASIbHBIH
Bec (¢ 1,7% mo 0,7%), Tak 1 0CTaTOK HEPACKPBITHIX
npectymienuit (¢ 3510 go 1803). [Ipu sToM, Kak u
B TpEAbIAYIINE TOABI, OONbIIE BCETO XYJIHIaHCTB
OBUIO COBEPLICHO JUIAMH B COCTOSIHUU OIbSHEHHS
(2289), rpynmoii nun (1073), HecoBepIICHHOIECTHH-
MU WIH Tpu ux coydactud (399). MakcumansHOe
KOJMYECTBO MPECTYIUICHUH 3aperucTpupoBaHO B
XapwkoBckoii (4856), Jlonenkoii (4035), Jnemnpo-
netpoBckoi (2321), JIyranckoit (2293), JIbBoBCKOH
(2218) obnactax u ropone Kuese (3270).

B coBerckuit nmepuon (1960-1990) 6pu10 00HA-
pyxeHo Bcero 701 142 nuna, cCOBEpIIMBIINX XYJIH-
TaHCTBO, U3 HUX 376 514 mpuBiedeHs! K YTOJTOBHOU
OTBETCTBEHHOCTH, UX YIEJIBHBIN BeC cocTaBisAn 14%.
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B ronpr He3aBUCHMOCTH YKpaWHbBI ObLTO BBISBICHO B
JIBa pa3a MCHBIIEC JIUIl, COBEPIIUBIINX XyTUTAHCTBO
(376514), ux ynenbHbIN Bec yMeHbIIMICS Ha 4,9%.

[IpuBnexaeT BHMMaHHWE TOT (DAKT, YTO XYJIH-
raHCTBO HanOoJiee PaCIPOCTPAHCHO CPEIU >KHUTE-
ner JlaenponetrpoBckoit, Jlonenkoit u Jlyranckoi
obOmacreit u mpu pa3paboTke Mep TpeOyeT yuera
pEeruoHaIbHBIX 0COOEHHOCTEH.

B coBerckuii mepuon cpenu MPUBJICYCHHBIX K
YTOJIOBHOM OTBETCTBEHHOCTH 32 MPOLIEHTA COCTaB-
JISLTU JTUIa B Bo3pacTte ot 18 mo 24 net (194 563). Bo
BpEMCHA HE3aBUCUMOCTH YKPauHbI UX KOJIHYECTBO
ymenbmmiiocs (135716), onHako yneiabHbIH Bec yBe-
nuyuics noutd Ha 44%. Yacts aun B Bo3pacte ot 30
10 49 ner B coBeTckuil nepuoy cocrasiusna 21%, a
B M€pUOJ HE3aBUCUMOCTH - 46%. YacTsb nuii, coBep-
LIIMBIIMX XyJIUTAaHCTBO B Bo3pacTe oT 25 no 29 mer
cocrasisiia 17,8% B COBETCKUM MEPUOJ, UX KOJIH-
YECTBO MOYTH HE M3MEHIIIOCH 32 BPEeMs HE3aBHCH-
MocTH Ykpaunsl (18%). [TouTn Hen3MeHHBIM OCTa-
JIOCh KOJIMYECTBO JIUI[ B Bo3pacte oT 14 mo 17 et
B coBeTckoe Bpems ux yacth coctapisia 14%, a Bo
BpeMeHa He3aBucuMoctu - 13%. Jluna B Bo3pacte
crapire 50 JIeT, KOTOphIe COBEPIIMIN XyJTUTaHCTBO,
COCTaBUJIH OKOJIO 2% B COBETCKHE BPEMEHA U OKOJIO
1% B mepuox HE3aBUCHMOCTH YKpPauHBI.

Hawubomnbiniee KOJIWYECTBO XYJIMTaHCTB B CO-
BETCKOE BpeMs OBLUIO COBEPIICHO YyYalUMUCS
npo¢ecCHOHaTBbHO-TEXHUYECKUX YUrauin (26938),
yro cocTaBiter 4,4% or o00Ilero KoJuyecTsa
MPUBJICYEHHBIX K KPUMHUHAIBHONW OTBETCTBEHHOCTHU
yenoBek. Heckoinbko MEHBINE - yYallUMUCS CPEJi-
HUX y4eOHBIX 3aBeneHuit - 12185 (2%), yueHuka-
MU BBICIIUX Y4eOHBIX 3aBereHuit - 11088 (1,8%).
3a BpeMsl HE3aBUCUMOCTH YKpauHBI OOJIBIIE BCETO
TaKUX MPECTYIUICHUH ObLTO COBEPIIICHO YYAIIUMUCS
npodeccuoHanbHO-TeXHUYecknX yuminui - 10096
(3,3%), yvyamumucs cpemHuX y4eOHBIX 3aBeICHUIN
- 9935 (3,2%) BeicIMX yueOHBIX 3aBeAeHUl - 5887
(1,9%).

Kpome 3TOro, mo maHHBIM CTaTUCTUKH, B 60-¢
rofpl HaONIOMAIOTCS BOJIHOOOpa3HBIC KoJeOaHUs
KOJIMYeCTBa PaboUnX, COBEPIIMBIINX XYTUTAHCTRBO.
HawnGonpiiee ux koiawdecTBO OBUIO 3aperucTpH-
poBano B 1966 roay (22606), naumensbiee B 1964
(8509). Tem He MeHee, HaOMIOMAaETCA TCHICHIUS K
YMEHBIIICHUIO KOJIMYECTBA pabOunX, COBEPITUBITUX
XynurancTBo. Takas TeHACHIHUS TPOCISKUBACTCS U
B 70-X rogax: MaKCUMaJIbHOE KOJIMYECTBO Pa0OUMX,
COBEPIIUBIINX XYJIUTaHCTBO, 3apETUCTPUPOBAHO B
1971 rony (15177), muaumansaoe B 1977 (9994).

B nepBoii nonoBune 80-X To0B yBEINIUBAETCS
KOJIMYECTBO Pa0OYMX, COBEPUIUBIINX XyJTUTAHCTBO
(c 14447 no 14827). Ilo nanubIM cTatucTuku ¢ 1984
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no 2012 rogsl UX KOJIUYECTBO MOCTEIECHHO yMEHbB-
maetcs (¢ 14129 B 1984 roxy no 456 B 2012 roxy),
3a UCKJIIOYEHUEM PE3KOro moBsimieHus B 1995 romy
o 10152, C 2013 ungpopmayus o dannoii kamezo-
puU Uy 8 CMamucmuieckom omueme Omcymcmey-
em.

BTopoe mecTo 1o cBoemMy CoIuaIbHOMY MOJIOXKe-
HUIO U PONY 3aHATUI 3aHUMAIOT TPYHAOCIOCOOHBIC
JIU1Ia, KOTOPBIE HE pabOoTalld U HE YYUITUCH B MOMEHT
COBEpIICHUSI MpecTyIuieHusl. B mepBoi mosioBUHE
60-X roJJ0B KOJIMYECTBO TAKUX JIUL COCTABISIO OT
5189 no 2710 u ot 3413 no 4453 BO BTOPOI MOJIO-
BHUHE MEpHOJa COOTBETCTBEHHO. U Takas TeHIeHIHs
CoXpaHsiach 10 cepeauHbl 70-X TOA0B, TOCTUTHYB
CBOETO MaKCHUMAaJIbHOTO 3HaueHus B 1975 romy -
4869.

ITo manHbpIM cratucTukud B Havane 80-X romos
JOJIsl HepabOTaIINX TPYAOCHOCOOHBIX JIMII, CO-
BEpIIMBIINX XyJIUTaHCTBO, yBennauBaeTcs A0 3308,
oJlHaKo, yxe ¢ 1984 roga ymenniaercs no 3214, co-
XpaHUB Takylo TeHaeHuuio 10 1988 roxa (1976). B
MOCJIEHUE ABA TO/1a STOTO MEPUOAA KOJTUIECTBO He-
paboTaIUX JIUI, COBEPIIMBIINX MPECTYIUICHHS,
Bo3pacTaeT A0 2535, a B 90-x rogax moyTH B MATh
pa3: B Hadaje nepuona - 2869, B xonue - 12633. C
2001 m Bmotes g0 2010 roma, KOJHYECTBO TaKHX
nuy ymenbaercs ¢ 10272 no 4948 cooTrBeTcTBEH-
HO. DTa TEHACHIINS COXPAHACTCS U B JaJIbHCHIIIEM
ot 4339 B 2011 rr. o 1077 B 2018 1.

[To maHHBIM CTaTUCTHKH, CIEAYIOUIYH KaTero-
PHIO JIUI[, COBEPIIUBIIUX XYJIMTAHCTBO, COCTaBJIsI-
I0T KOJIXO3HUKHU. J[MHAMUKAa TakuX MPECTYyIUICHUN
B 60-x Tomax XapaKTepu3yeTcs BOIHOOOpPa3HBIMHU
koneOanussMu HaumOomblliee 3HaYCHUE aMILIATYIBI
npuxonutcs Ha 1961 (5183), a camoe HU3KOE - Ha
1964 (1754). B xonne 60-x TOOOB UX KOJIHYECTBO
coctasisuio 3108 uenosek. B 70-x ronax yMmeHbIa-
€TCS KOJMUYECTBO KOJXO3HHUKOB, COBEPIIMIIM XYyTHU-
raicTBo. MakcuManbHOE 3Ha4YCHHE 3a(UKCHPOBa-
HO B 1971 rony (2836), MmunumansHoe B 1977 rony
(1509).

B nepBoit nonoBune 80-X roJJ0B KOIUYECTBO Ta-
KHX JIMI] OCTaeTCs [TOYTH CTAOWIBHOH, a yxke ¢ 1986
roga ymenemaetcs ¢ 1596 no 1184 B 1990 roxy co-
OTBETCTBEHHO. HeckoIbKO yBEeIWYMBAETCS KOJU-
YECTBO KOJXO3HHUKOB, KOTOPBIC COBEPIUININ XyIU-
raHcTBO, B mepBoi monoBune 90-x net (¢ 1221 go
1952), omHako yxe co BTOpOii MOJO0BUHBI 90-X TOI0B
WX Kom4uecTBO yMeHbmaetcs (¢ 1592 mo 405) ¢ 197
o 23 B 2001-2012 romax. C 2013 6 cmamucmuyec-
KOU OMYEmHOCmU OMCYMCMEYIOm OaHHblE O KOJU-
yecmee KOAXO3HUKOS, COBEPUIUBLUUX XYAUSAHCTNEO.

Haumenpiryto Kareropuio mnul, KOTOpBIE CO-
BEpIIIIN XYJIUTAHCTBO, COCTABJISIIOT CIIy)Kalllue.
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JuHamuka Takux mpecTyruieHuid B 60-X romax xa-
paKkTepu3yeTcsl BOJHOOOpPA3HBIMU  KOJICOAHUSIMU.
HawnGonpiiee 3HaYeHWE aMIUTUTYABI MPUXOIUTCS
Ha 1964 (329), a camoe Hu3KOE - Ha 1966 (1204) u
ocTaeTcs MOYTH cTabuiabHON Ha ypoBHe 513-520 B
TeueHue 70-X rof0B. 3aMETHBIM SIBIISICTCS CHUXKEHUE
KOJIMUeCTBa TakuX Jull B 1977-1979 romax (352-390
COOTBETCTBEHHO). [IpUMepHO Ha TAaKOM K€ YpOBHE
(552-297) ocTaercs KOTUYECTBO CIIYKAIIUX, COBEP-
LIMBIIUX XYJIUTAHCTBO B BOCBMUIECSATHIC TOMBIL.

[TocteneHHo yBENMWYUBACTCS HX KOJIUYECTBO
B nepBoi mosioBuHEe 90-X TOAOB, JOCTUTHYB CBOE-
ro nuka B 1996 rony (1484). B nocneanue getsipe
rojia repuoja 3ta nudpa MOCTENEHHO YMEHBIIIACT-
csa ot 1092 no 495 B 2000 roxny. B 2001 roxy 3ape-
rucTpupoBaHo 310 mpecTyruieHHH, KOTOpble ObUIH
coBepiieHbl cinyxamumu. Hauunas ¢ 2002 roga ux
KOJIMYECTBO pe3Ko yMeHbIaeTcs 10 11 u Bce moce-
nytomue roas!l He npesbimaer 10. B 2018 roay He
OBLJIO 3apPETHCTPUPOBAHO HHU OJHOTO CIIy4as XyJu-
TaHCTBA, COBEPIICHHOIO CIY>KAIUMHU.

Kak cBupeTenbCTByeT CTaTUCTUKA, B TEPBOU
noioBuHe 60-X ToJ0B KOJIUYECTBO paHEE CYIHMBIX
JIML, COBEPIIMUBIIMX XYJIUTAaHCTBO, YMEHBIIUIOCH
¢ 7477 no 4064, oquako, HaunHas ¢ 1965 roga, ux
KOIIMYECTBO CHOBa Bo3pacTaeT (¢ 5162 go 8191 B
1970 romy). B 70-x romax HaOmrogaeTcsl TCHACHIUS
K CHUKEHUIO KOJTMYECTBA TAKUX JIUI. 3a BECh MEPHU-
OJ1 UX KOJUYECTBO YMEHBIIWIOCH TOYTH B 2 pa3a (c
7805 B Hawane nepuoga no 3104 B konme). B 80-x
1 90-x rogax HaOMIOAAOTCS HEKOTOPBIC KOJICOaHUS
KOJINYECTBA paHee CYAUMBIX JIUII, COBEPIIUBIIUX XY-
JTUTaHCTBO. Tak MakcUMallbHOE 3HA4YCHHE OBLIO 3a-
peructpupoBano B 1996 roay (3112), MunuManbpHOe
B 2000 (1836).

B 2001-2010 romax KoIM4eCcTBO paHEe CyOUMBIX
JIUI, COBEPIIMBIINX XYyJIUTaHCTBO, YBEIUYHBACT-
ca ot 1323 B Hauane nepuoga ao 1528 B kouie. B
2011 romy KOIMYECTBO TaKUX JIUI YBEIUIUBACTCS
1o 2485. B mocnenytontue roast (2012-2018) ux ko-
JIMYECTBO MOCTENEHHO yMeHbaercs u B 2018 ron
cocTaBisieT 279 4enoBexk.

C 1966 toma mo CTAaTUCTHUYECKOM OTUYETHOCTH
BHOCHTCS UH(OpPMAIHS O JIUIAaX, COBEPIIUBIINX XY-
JIUTAHCTBO B COCTOSIHUU omnbsiHeHus. B 1966-1970
oAbl UX KoluuecTBO cocTaBiisuio 27016 u 22031 co-
OTBETCTBEHHO, U OCTAETCS MPUMEPHO HA TAKOM K€
ypoBHe B 70-x u 80-x romax: 21383 - 15541 u 15518
- 9029 coOTBETCTBEHHO.

APRILIE 2020

KonnuecTBO TakuX JIMIl MOCTEIICHHO YBEIMYU-
BaeTCs B MEPBOH monoBuHEe 90-X rog0B, JTOCTUTHYB
cBoero muka B 1995 romy (18410), ommako, yxe
CO BTOPOM TOJIOBHHBI 90-X TOMOB WX KOJIHYECTBO
yMmeHnbmaercs 1 B 2018 roay cocrasmser 538.

HecMoTpsi Ha OTHOCHUTENBHYIO CTa0MIILHOCTh U
OTIPEJIENICHHOE COKpaIleHHe aOCONIOTHBIX MOKa3a-
TeNnell XyJquraHcTBa TOCIEIHUE TOABI B IIEJIOM TIO
VYkpauHe, «IIeHa» 3TOr0 TPECTYIUICHHS CIUAIIKOM
OombIIIast, MOCKOJIBKY pedb UICT O MPUIUHEHUH Bpe-
Jla 37OPOBBIO TOTEPIICBIINM, MOBPEKICHUU UMY-
IIECTBA U BPEMEHHBIM MPEKPANICHUEM HOPMaIbHON
JIEATETLHOCTH YUPEKICHUS, TIPEIMPUITHSI WIH Op-
TaHU3allMd WM HOPMAaJbHOTO [IBIDKEHHUS OOIIIe-
CTBEHHOTO TPAHCIIOPTA.

BbiBoAbl. XyIWTAaHCTBO MPEACTABISIET COOOM
MPEeCTyIJIEHHE COBETCKUX BpeMeH. HecMoTps Ha
OTHOCHUTENIFHYIO CTaOMJIBHOCTh W ONPEIEIICHHOE
COKpalieHrne aOCONIOTHBIX TOKa3aTelne XyJIuraH-
CTBa B IIEJIOM 10 YKpaWHE 33 TOJ[bl HE3aBUCUMOCTH,
M0 CPAaBHCHHIO C aHAJIOTUYHBIM MEPUOJIOM 33 TOIBI
COBETCKOM BJIACTH, «IIEHA» JTOTO MPECTYIUICHUS
CJIMIIKOM OOJIbINIAsl, TOCKOJIBKY PEYb UACT O MPUYIU-
HEHUW HAaHECCHHS BpeAa 3OPOBBI0 MOTEPICBIIINX,
MOBPEXK/ICHUU UMYIIECTBA U BPEMEHHOTO IMpEKpa-
IIeHUS] HOPMAJIbHOW [NEATEIFHOCTH YUYPEKICHUS,
MPENNPUATHS WIN OPTaHU3AIUU WIH HOPMAIBHOTO
IBIDKEHUST OOIIECTBEHHOTO TpaHCIOpTa. Taxxke,
MIpU MHTEPIPETAIIUN MOJYyICHHBIX JaHHBIX, CIEHy-
eT ydecTh (pakTOp COKpAIIeHUS TEPPUTOPHH ydeTa
XYJIUTaHCTB, K KoTopoit ¢ 2014 roma He momamaroT
APK u otnensHbie paitonst JJonenkoit u Jlyranckoi
obracTeil, BpeMEHHO HEIOJIKOHTPOJIBHBIX YKpaWH-
CKOH BJaCTH.

YuuThiBasi BBINICU3IIOKEHHOE, JIEIaeM BBIBOI,
YTO COBEPIICHUE XYJIUTAHCTBA UMEET OOJIBIIOE 3HA-
YEHUE Ui BCECTOPOHHETO W IMOJIHOTO IMOHUMAaHUS
MPUPOABI WCCIENyeMOTO BHAA NPECTYIUICHUH C
IETBI0 pa3paboTKu d(DPEKTUBHBIX MEp MpemyIpe-
JKIACHHS XYJIUTAHCTBA KaK PaclpOCTPAHEHHOTO He-
TaTUBHOTO SIBJICHUSI COLMAIBHOU NEHCTBUTEIBHOC-
TH. IlepcriekTBaMH AanbHEWINEro HCCIEAOBAHUS
MOXET CIYXHTh pa3paboTKa MOHATUH OecTakTHOC-
TU JEHCTBUH, Pa3BI3HOCTH MaHEp, JIEP3KOTO W IIH-
HUYHOTO OTHOIIEHUS, KOTOphIE MOTIH OBl OBITh
OTpaXCHBI B 3aKOHOJIaTEIbCTBE.
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VJIK 343.98

KPUTEPI POSMEXKYBAHHS HIKIJJIMBUX TEXHIYHUX 3ACOBIB TA
TEXHIYHUX 3ACOBIB HEIVIACHOI'O OTPUMAHHS IHOOPMAIIII

Ounekcangp KYPMAH,
KaHAWJAT IOPUINYHUX HayK, JOLEHT, TOLEHT KadeIpu KpUMiHAIICTHKH
HamioHansHOTO I0pHAMYHOTO YHIBEpCUTETY iMeHi SpocnaBa Mynporo

VY craTTi aHATI3YIOTECS KpUTEPIl BiJHECEHHS TEXHIYHUX 3aC00iB, M0 MOXKYTh BUKOPHUCTOBYBATHCS MPU BUYMHEHHI 3110-
YUHIB y cdepi iHhopMaIlifHuX TEXHOIOTIN, 10 PI3HUX TPYII, BUZHAYAETHCS PI3HUIIS MiXK IIKIJJTMBIMH TEXHITHUMH 3ac00a-
MU Ta TEXHIYHUMH 3ac00aMH HETJIACHOTO OTpUMaHHs iHpopmMariii. Ha mimcTaBi aHanmizy HaBOIATHCS CXOXKi BIACTHBOCTI Ta
XapaKTCPUCTUKH I BU3BHAYAETHCS PI3HUIT MiXK HUMH, KA MOJIATA€E B TOMY, IO IIIKiIJIMBI TEXHIYHI 3aCOOM BUTOTOBIISIOTHCS
HE YIIOBHOBaXCHUMH CY0 €KTaMH, 3a3/1aJICTiIb HE IPU3HAYAOTHCS ISl BUKOPUCTAHHS Y CIEIialbHI XapaKTepHi CIIOCOOH B
MPaBOOXOPOHHIH AisTEHOCTI Ta pe3yJIbTaTaMU iX 3aCTOCYBaHHS € HACTAHHS HETaTUBHUX HACTIJIKIB Y BUNIAII BUTOKY, BTpa-
TH, OJIOKyBaHHS, MApoOKH iHQOpMaIlii, CHOTBOPEHHS IIpoliecy ii 00poOIeHHs ab0 MOPYIIEHHS TOPSAIKY MapIIpyTH3aIlii.

Kniouogi cnosa: wixionusi mexniyni 3acobu, 3acoou HeenacHo20 ompumanus ingopmayii, inghopmayiini mexnHonoeii,
CnoCcooU 64UUHEHHSl, MEMOOUKA PO3CAIOYBAHHSL.

DETERMINATION CRITERIA FOR HARMFUL TECHNICAL MEANS AND MEANS OF SECRETLY
OBTAINING Of THE INFORMATION

Oleksandr KURMAN,
Candidate of Law Sciences, Associate Professor, Associate Professor at the Department of Criminalistics
of Yaroslav Mudryi National Law University

The article analyzes the criteria for attributing technical means that can be used in committing crimes in the field of
information technology to different groups, and determines the difference between harmful technical means and technical
means of secretly obtaining information. Similar properties and characteristics are given and it is determined that the
difference between them is that the harmful technical means are manufactured by unauthorized subjects, are not intended in
advance for use in special characteristic ways in law enforcement activity and the results of their application are negative
consequences in the form of leakage, loss, blocking, falsification of the information, distortion of the process of its processing
or disruption of routing.

Keywords: harmful technical means, means of secretly obtaining information, information technology, methods of
crime, methodology of the investigation.

CRITERII PENTRU DELIMITAREA MIJLOACELOR TEHNICE DAUNATOARE SI A MIJLOACELOR
TEHNICE DE PRELUARE SILENTIOASA A INFORMATIILOR

Articolul analizeaza criteriile de atribuire a mijloacelor tehnice care pot fi utilizate in comiterea infractiunilor din sfe-
ra tehnologiei informationale diferitelor grupuri, determina diferenta dintre mijloacele tehnice daunatoare si mijloacele
tehnice de achizitie a informatiilor silentioase. Pe baza analizei, se dau proprietati si caracteristici similare si se stabileste
diferenta dintre acestea, ceea ce inseamna ca mijloacele tehnice daunatoare sunt fabricate de cétre subiecti neautorizati, nu
sunt destinate in avans pentru utilizare in moduri caracteristice speciale in activitatea de aplicare a legii, iar rezultatele apli-
carii lor sunt consecinte negative sub forma de scurgere, pierdere, blocare, falsificare a informatiilor, denaturarea procesului
de prelucrare a acesteia sau intreruperea rutarii.

Cuvinte-cheie: mijloace tehnice daundatoare, mijloace de obtinere silentioasa a informatiilor, tehnologii informationale,
metode de comitere, tehnicd de investigare.

HOCTaHOBKa npodemu. ChOTOIHI CBIT BKe
HE MOXXE ICHyBaTH Ta po3BHUBaTucs 0e3 mud-
poBUX TexHOJNOTIH. [IpakTHYHO KOKEH MeLIKaHeIb
Vkpainu Tiero abo iHIIOI MIpOI0 KOPHCTYETBCS iX
MOXIHBOCTMH. Hacamnepen, 11e MOOLTBHUI 3B'I30K
Ta iHTepHeT, edipHe, cynmyTHukoBe Ta [IPTV Teneba-
YeHHSI, €JIEKTPOHHAa KOMepIisi Ta 0e3roTiBKOBi poO3-
paxyHKH, CTBOPEHHsI IEHTPIB HaJaHHS aIMiHiCTpa-
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TUBHUX TOCIYT, JIe¢ TPOMAJSHU MOXYTh OTPHUMATH
PI3HOMAaHITHI TOKYMEHTH a00 MOCIYTH, 3aMOBHBIIH
iX depe3 Mepexy IHTEpHET Tomo. MiHICTEpCTBO
g poBoi TpaHchopmaiii YkpaiHu 3almyCTHIO HO-
Buid TIpoekT «l{udposa mepkaBay», B paMKax sSKOTO
BIIPOBAIMIIO HOBUH MOOUTHHUI momaTok «/Jlisp» Ta Ha-
LIIOHAJIbHY OHJTaH-TUIaTGopMy nudpoBoi ocsitu. Ha
gep3i peaizallisi HaCTYITHHX IPOCKTIB: EICKTPOHHE
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YpSOyBaHHS, €IEKTPOHHA JIEMOKPATisl, €NEKTPOHHUI
cyn Ta inmi. [IpakTnaHO Maibke BCI MiANPHEMCTBA,
YCTaHOBH, OpraHizamii mepernnm (YU mepexomsTh)
Ha CHCTEMY BEJICHHSI €TICKTPOHHOTO OyXTalTepPChKOTO
00miKy. Peectpu Ta 6a3u qaHuX AepKaBHUX yCTAaHOB
TakoX HaOynu TpaHchopMallii B eJIeKTPOHHY (hopMy.

Ha anp, MOXKIHMBOCTI HH(DPOBHUX TEXHOJIOTIH
BUKOPHCTOBYIOTHCSI HE TITBKH 3 METOI CTBOPEHHS
HOBUX Onar. 370YMHHHKA CBIT TaKOXK ITOBHOIO MIpOIO
B35B Ha 030pOEHHS HAYKOBI Ta TEXHIYHI MOCATHCHHS
B it cdepi. Cepen npuBadIMBUX HAIPSIMIB BUKOPHC-
TaHHS CYy4aCHUX HUGPOBUX TEXHOJIOTIH MOKHA BUII-
JIUTH TaKi: POMHCIOBAN Ta KOMEPITIHHAN IITIOHAXK,
CHUCTEMH JICP’KaBHOTO VIIPABIIIHHS, OONIKOBI JIaHi
KOpUCTyBauiB, (EHKOBI HOBUHH, KOH(DIACHIIIHICTH
0COOMCTOTO XHUTTS (B TOMY YHCIi, B ICPCIICKTHBI, TTe-
PEXOIUICHHS KepYBaHHS HaJ] CHCTEMaMH «smart car
Ta «smart house»). Takoxx He MOXKXHa HE BpaXOBYBaTH
TaKy Cepio3Hy 3arpo3y, K KiOepTepopHu3M.

AKTyaJbHIiCTh TeMH J0CJiIKeHHs. BunHeHHS
3a3HAUCHHUX BUINE MPOTHIPABHHUX TOCSATaHb, OKPIM
BHCOKOI TEOPETHYHOI ITATOTOBKH, MOTPEOyE BHKO-
pHUCTaHHSI 3JIOYMHIIIMH CyYacHUX TEXHIYHHX 3aCO-
0ie. Ha choromui Ha 030po€eHHI KiOEP3IOUMHIIIB 3HA-
XOIUTHCSI AyXKe IMHPOKAN CIIEKTP Pi3HOMAaHITHOTO
TEXHIYHOTO YCTaTKyBaHHs, TIOYMHAIOUN BiJ TOOYTO-
BHX KOMIT FOTEPIB, TAPKETIB 1 CAMOPOOHHX MTPUCTPO-
iB 710 CKJIQIHUX TPOTPAMHO-TEXHIYHUX KOMILIEKCIB,
BUTOTOBJICHHUX Ha 3aMoBIicHHA. Came TOMY BHHUKAE
rocTpa HeOOXITHICTE Y 3a0e3eYeHH] HAIIITHOTO KpH-
MIHAJTICTUYHOTO 3a0e3MeYeHHs 3axuCTy iH(opMalii
BiJl HECAHKI[IOHOBAHOT'O BTPYYaHHS Ta PO3POOIICHHS
HOBHX METOJIB y PO3C/IiAyBaHHI 3JI0YHMHIB y cepi iH-
(hopMaIiifHIX TEXHOJIOT 1.

Cran pociainkenHsi. O00B’I3KOBUM €TaIlOM PO3-
pOOJICHHS YW BIOCKOHAJCHHS OyIb-SIKOi METOIUKH
pPO3CIiAyBaHHS 3JIOYMHIB € IOCTIDKEHHS CJIeMCH-
TiB KpUMIHAJICTUIHOI XapaKTEPUCTHKH. 3a3HauCHIN
KpUMIHAJIICTUYIHIN KaTeropii y pi3Hi yacu Oyio mpu-
CBSUEHO YMMAJIO HAYKOBUX Tpamnb. Tak, maHid mpo-
OJieMaTHIl TIPUCBSITHIN CBOI POOOTH Taki BUEHI, SIK:
B.O. I'ony6eB, B.A. Xypagens, A. JI. Mapymes, O.1.
Motmax, JLIL. Iamamapayk, B.I'. TanaceBud, Ta id.[1;
2;3,¢.227-230;4; 5, ¢c. 150-153; 6, c. 99-100]. Ograx
3 ypaxyBaHHIM cIienU(iku CHOTOCHHS Ta MOCTIHHO-
TO PO3BUTKY CYYaCHUX TEXHOJIOTIH MOCIIIKEHHS BU-
IIiB TEXHIYHUX 3aCO0iB, 10 BUKOPUCTOBYIOTHCS IS
BUYMHEHHS 3JI0YMHHUX ITOCATaHb Ha iH(OpMAITifo, sKa
30epiraeTbest a00 00OPOOIAETHCS B €ICKTPOHHHUX CHC-
TeMax, KOMIT IOTEPHUX Mepekax, X XapaKTepUCTHK,
CIOCO0IB BUKOPUCTAHHS, € BKpald aKTyaIbHUMH Ta
MMOTPeOYIOTh IMOCTIHHOTO OHOBJICHHS.

MeTo10 i 3aBIaHHSM CTATTi € aHAJI3 ICHYIOUHX
KpUTEpiiB BITHECEHHS TEXHIYHUX 3aCO0IB, IO BUKO-
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PHUCTOBYIOTHCS il YaC BUMHEHHS 3JIOUMHIB y cdepi
iHQOpMaIHIX TEXHOJOTIH, A0 pi3HUX Kiacudika-
IHAX TPYTI, @ TAKOXK BU3HAYCHHS P13HUII MiX IITKiI-
JUBYIMHU TEXHIYHHMH 32CO0aMHU Ta TEXHIYHUMH 3aCO0-
0aM{ HENIaCHOrO OTPHMaHHs iHGopMalii g yac
BUYMHEHHS HECAHKI[IOHOBAHOTO BTPYYaHHSI B POOOTY
€IEKTPOHHO-00UNCIIIOBAHUX MaITUH (KOMIT I0TEpiB),
AaBTOMAaTHU30BaHMUX CHCTEM, KOMII IOTEPHHUX MEPEX Un
MEpEX E€IEKTPO3B’SA3KY.

Buxnan ocHoBHoro marepiajy. KpuminampHe
3aKOHOMIABCTBO YKpaiHM MICTUTh HH3KY CTaTeH, sKi
MpsIMO 200 OIOCEPEAKOBAHO CTOCYIOTHCSI HE3aKOH-
HOTO BUTOTOBJICHHS, BHKOPHUCTaHHS, 30yTy, pO3IO-
BCIODKCHHS TEXHIYHUX 3ac00iB, IO BHUKOPHUCTOBY-
FOTBCSI JIT HECAHKIIIOHOBAHOTO BTPYYaHHS B POOOTY
€IEKTPOHHO-00UNCIIIOBAHUX MaITiH (KOMIT I0TEpiB),
ABTOMATHU30BaHUX CHCTEM, KOMIT IOTEPHUX MEPEx
9u MepeX eneKTpo3B’s3Ky — cT. 359 KK (mesakon-
He TpuadaHHsg, 30yT a00 BHKOPUCTAHHS CITEIialib-
HUX TEXHIYHUX 3ac00iB OTpHUMaHHsA iH(OpMAIIi;
cT. 361 KK (HecankiioHOBaHE BTPyYaHHS B pOOOTY
€IEKTPOHHO-00UNCIIIOBAHUX MaITiH (KOMIT I0TEpiB),
ABTOMAaTHU30BaHMUX CHCTEM, KOMII IOTEPHHUX MEPEX Un
MepeX eJIeKTPO3B’sA3KyY), cT. 361-1 KK (cTBOpeHH: 3
METOI0 BHKOPHCTAaHHS, PO3IOBCIOKCHHS a00 30yTy
IITKIUTMBUX TTPOTPAMHIX UM TEXHIYHUX 3ac00iB, a Ta-
KOX iX pO3ITOBCIOMKEHHS a00 30yT),

Sk GaunMo, KpUMIiHANTBHWM 3aKOH BHILISAE JIBA
BHIM TEXHIYHUX 3ac00iB, SKi IMOTEHITIHHO MOXYTh
OyTH BUKOPHUCTaHI (BUKOPUCTOBYIOTHCS) JJIsI BIMHECH-
Hs 3JI0YMHIB Y cdepi iHGOpPMAIIHHMX TEXHOJOTIH.
[To-nepre, 11e cemiaNbHi TEXHIYHI 300N OTpHUMAaH-
Hs iH(OpMalii, a Mo-apyre — IIKIIMBI TEXHIYHI 3a-
cobu. Ha »xanp, BU3HAYEHHS HIKIJIMBUX TEXHIYHHX
3aco0iB 3aKOHOABEIlb He Hamae. Buxomsau 3 aHamizy
mucrio3utlii ¢T. cT. 361, 361-1 KK VYkpainu moxHa
BUIUINTH HHU3KY O3HAK, 3a SIKHMH TEXHIUYHUH 3aci0
CTa€ MpPeIMETOM 3JI04MHY. TakuMH O3HaKamu €: 1)
IIKITUBICTh, 2) TMPU3HAYCHICTh I HECAHKITIOHO-
BaHOTO BTpPy4YaHHS B poOOTY KOMII IOTEpiB, aBTOMa-
TU30BaHUX CHCTEM, KOMIT IOTEPHUX MEPEX, MEpex
€JIEKTPO3B’SI3KY.

TroymagHuii  CJIOBHHK BHW3HAYA€ «IITKIITHBUI
SIK TaKWi, 10 3aBJa€ IIKOAH, 30UTKIB KOMY-, YOMY-
HeOyIb UM B YOMYCh; HETATHBHO BIUIMBA€E HA KOTOChH,
mock [7, ¢. 474]. BpaxoByrouu crennidyHiCTh Cyc-
MMUJIBHUAX BIAHOCHH, Ha SIK1 IOCSArac 3JI04HMH, 0COOIH-
BOCTI MEXaHI3My 3JI0YMHHHX MdiH, CIIOBY KapTHHY,
MOXXKHA BH3HAYUTH, IO TaKa MIKO/AA, HETaTUBHHUU
BIUTUB MOXKE BYSIBIIITHCS] Y BUTOKY, BTparTi, MiapoOIi,
OnokyBaHHI 1H(OpMAILIii, CIIOTBOPEHHI IMPOILECY 00-
poOku iH(opMallii a00 y IOPYIICHHI BCTAHOBIEHOTO
TIOPSIAKY ii MapIIpyTH3arii.

[TosicHeHHS CyTi MEAKUX BUAIB HACIIIAKIB TPSIMO
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HaBeJIeHO y 3akoHi a0 JIOTIYHO BWTIKa€ i3 BH3HA-
YeHHS TepMiHiB. BuTtok iHpopmarii — pe3ynsrar Ii,
BHACJIIIOK SKHUX iH(OPMALIisl B CUCTEMI CTa€ BiIOMOIO
YU JOCTYMHOIO (DI3UYHUM Ta/ab0 FOPUIUYHUM OCO-
0amM, 110 He MAIOTh IpaBa AOCTYMy 10 Hei. biokyBan-
Hs iH(popMaLii — [il, BHACTIIOK SKUX YHEMOXKIIHBIIIO-
€TBbCS OCTYyN 10 iH(opMarii B cuctemi [8]. Brpara
iHpopMarlii — cuTyauis, konu iHpopmamis, sika pa-
Hillle iCHyBaja B CHCTEMi, NEPeCcTae iCHyBaTH IJIs
¢i3nuHNX ab0 IOPUIMYHUX 0Ci0, SKi MAarOTh HPaBO
BJIACHOCTI Ha Hei, B IOBHOMY YH 0OMeKeHOMY 00cs-
31. [TigpoOka iHdopmarlii o3Ha4ae HECaHKI[IOHOBAHY
BJIACHMKOM Y{ YINOBHOBa)XCHOIO HHUM 0CO0OO0I0 3MiHY
iH(opmarii. ClIoTBOpeHHS Ipolecy 00poOku iHhop-
Marlii — 3MiHa METOJIMKH Y1 TIpo1iecy 00poOku iHpop-
Martii koMmm'rotepom un AC, BHACIIJIOK sIKOi 00poOKa
iHpopMallii He Aae pe3ynbTaTiB B3araji, Jae Hempa-
BWJIBbHI pe3yJbTaTy abo K Ja€ JIMIIE YaCTHHY THX pe-
3yJIBTaTiB, SIKi MOXKHA OYyJIO OTpUMAaTu 10 Li€l 3MiHHU.
[lopymieHHsIM BCTAHOBJIEHOTO MOPSIIKY MapLIpyTH-
3awii iHpopMmaii ciaij BBaKaTu 3MiHy pexxumy pobo-
TH MEPEKi eNeKTPO3B' 3Ky, BHACIIIOK SIKOT ITEeBHA iH-
(dopmaliis, 1Mo nepegaeTsCs y Uik Mepexi, moTparisie
Y1 MOXKE IOTPAIIUTHU Y PO3MOPSIIKEHHS 0co0u, sKa 3a
YMOB HOpMaJIbHOT pOOOTH Mepeski He TOBUHHA Oyna
oTpHUMarTH 110 iHpopmariio [9].

XapakTepu3yloul O3HAKy «IPU3HAYECHICTh IS
HECAHKIIOHOBAHOTO BTPYYaHHS», HEOOXiIHO BHXO-
IUTH 13 HacTynHoro. Y 3akoHi Ykpainu «[Ipo 3axuct
iHpopMmalii B iH(pOpPMaLiitHO-TeNeKOMYHIKAIlIHHUX
crcTeMax» HaBOAUTHCA NediHilig Takoi KaTeropii sk
«HECAHKIIIOHOBAaHI [Iii o0 iH(opMaIlii B CUCTEMIY,
70 SKHUX BIZHOCSTBCS TaKi, IO MPOBAIATHCA 3 TIOPY-
LICHHSM MOPSAKY JOCTYIy A0 wiel indopmarii, ycra-
HOBJIEHOI'O BIAIIOBIAHO O 3aKOHOZABCTBA. 3TiIHO 31
cT. 1 3a3HaueHoro 3akoHy JOCTYI 10 iH(popmauii B
CHUCTEMi — OTpPHMaHHS KOPHCTYBaue€M MOJINBOCTI
00poOisatn iHdopmanito B cuctemi. llopsimok mo-
CTymy 1o iH(opMaIlii B CUCTeMi — YMOBH OTPHUMaHHS
KOPHCTYBaueM MOXIIUBOCTI 00poOmsaTH iHpopMariiro
B CHCTEMi Ta IpaBuiia o6po61<1x1 uiei inpopmarnii. O6-
p061<a 1H(1)opMau11 B CUCTEMi — BUKOHAHHS OJIHi€T a00
KUTBKOX OIlepaliif, 30Kkpema: 30upaHHs, BBEICHHS,
3alMCYBAHHS, TIEPETBOPEHHS, 3UUTYBAHHS, 30epiran-
HSl, 3HUILECHHS, peeCTpaun MpUAMAHHS, OTPUMAHHS,
nepenaBaHHs, SIK1 31HCHIOIOTBCS] B CHCTEMI 3a JIOTIO-
MOTOI0 TEXHIYHHX 1 IpOrpaMHuX 3aco0iB. Buxomsdi
3 aHaJIi3y HaBeJICHUX KaTeropii, MoXxHa 3pOOUTH BU-
CHOBOK, I[0 HECAaHKI[IOHOBaHE BTPy4YaHHS B POOO-
Ty — 1€ IOPYLIEHHsSI KOPUCTYBayeM YMOB Ta MPaBUII
oTpuMaHHA 1 00poOku iHopMmamii. Taki ymM0oBH Ta
MpaBuiIa OTpUMaHHs 1 00poOKH iHpOpMaIIii BCTaHOB-
JIIOIOTHCS BOJOAUTRIEM iH(popMmartii. [10, c. 246].

BpaxoBytouu Te, 110 OHUM 13 HACTIJKIB 3aCTOCY-
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BaHHS ILIKIJJTMBUX TEXHIYHMX 3aC00IB € BUTOK iH(OP-
Manii, BHaCIiJOK SKOTO BOHA CTA€ BIJOMOIO 1HIIHM
oco0aM, B IIbOMY BHIIQJIKy BOAYa€ThCS JEAKa TOJi-
OHICTB 3 MpOLECYaTbHUMHU HisIMH, IO TPOBOISTHCS
mig 4ac po3cHifAyBaHHS KPUMiHAJIBHHUX MPaBOIOPY-
mens. [lig yac iX mpoBeneHHS TaKOK BHKOPUCTOBY-
IOTbCS TEXHIYHI 3aC00H, SIKi JO3BOJSIIOTH OTPUMATH
iHpopMmarito 6e3 3roxu i Bomomineisg abo 3 Hemo-
TPUMaHHSAM IIPAaBHJI Ta YMOB, BCTAHOBICHHUX TaKOIO
0c00010, TOOTO MarOTh TaKy O3HAKy SIK HETJIACHICTb
oTpuMaHHA iHQopMalii. 3HayeHHS TEpMiHYy «He-
IlacHe OTpHUMaHHA iH(OpMaLiid» PO3KPUBAETHCA Yy
IToctanoBi KMV Big 22.09.2016 poxy Ne 669, sikoro
3atBepmkeHo «Kpurepii HanmexxHOCTI cnemiaJbHUX
TEXHIYHUX 3ac00iB Il 3HATTA iH(opMmauii 3 KaHa-
JIB 3B’SI3KY Ta IHIIMX TEXHIYHUX 3aC001B HEINIACHOTO
oTpuMaHHA iH(QOpManii», 1 BA3HAYAETHCA K «3aXO0/IH,
0 3IUCHIOIOTHCS ISl OTPUMAaHHs iH(opMaIlii 3 00-
MEXEHUM JIOCTYTIOM 0e3 Bizioma i 3roam cy0’eKxTa i€l
iHpopmaii» [11].

3aKOHOJABCTBO YKpaiHM [IO3BOJISIE OTPUMYBATH
iHpOpMaIlio 3 TeNeKOMYHIKalliiHUX MEpex 3a J0-
IIOMOTI'OI0 TEXHIYHUX 3ac001B 0€3 3rogu BOJOMLIbL-
I Ta B MOPYLICHHS BCTAaHOBICHMX HHUM IIPaBHIL.
Tak, 3akonamu VYkpainun «[Ipo TenexoMmyHikarii»
[12] Ta «IIpo 3axuct indopmauii B iHpopMamiiHO-
TEJICKOMYHIKaIiiHuX cuctemMax» [8] y cT. 9. Ta cT. 4
BiJINOBITHO 3aKPiIUIEHO, IO 3HATTS iH(OpMAIIii 3 Te-
JIECKOMYHIKaLliHHUX MepekK, AOCTYH A0 Hel B cHCTeMi
MOXKE 3TIMCHIOBATUCS 0€3 T03BOY BOJIOALIBIIS B TIO-
psanxy, BctaHoBineHoMy 3akoHoM. KITK Vkpainu Bu-
3HAYa€ CUTYallil, KOJIM YMOBH Ta MpaBHiia OTPAMAHHS
iHpopManii MOXyTh OyTH MOpYIIEHI HAa 3aKOHHUX
miacraBax. 30Kpema, HiA 4ac MpOBEACHHS OOIIYKY
(ct. 234 KIIK) i HermacHUX CHiTYUX (PO3IIYKOBUX)
Iiif - 3HATTS iHpOpMaIlii 3 TPAHCTIOPTHUX TEJIEKOMY-
Hikaniiaux cucteMm (ctT. 263 KIIK) ta 3us1Ts iHDOpP-
Matlii 3 eJIeKTpOHHHX iH(opManiiHNX cucTeM (CcT. 264
KIIK). [Ins1 Takoro BTpy4yaHHs B poOOTY KOMII I0TEPiB,
ABTOMATHU30BAHUX CUCTEM, KOMIT IOTEPHUX MEPEX UM
MEpEeX ENEKTPO3B’s3KY, K BiIOMO, HEOOXiHA yXBa-
Ja CIIiYO0TO CYII.

Jo TtexHiYHMX 3ac00iB, 10 MOXYTh Ha 3aKOHHHX
migcraBax BUKOPHCTOBYBATHCS mig yac 3a3HaYCHUX
CNiUUX AiH A7 OTpUMaHHS, TePETBOPEHH, ¢ikca-
uii indopmanii Ta JOCATHEHHSA IHIIMX LiTeH, X BU-
POOHMIITBA, TaKOX NpeJ ABISIOTHCS TIEBHI BUMOTH.
VY BignosigHocTi 10 cT. 7 3akony Ykpainu «IIpo i-
IIEH3YBaHHS BHUJIIB TOCMOJAPCHKOI MisUTbHOCT» [13]
JisUTBHICTD, OB’ s13aHa 3 pO3POOJICHHSM, BUTOTOBJICH-
HSIM, TIOCTAQYaHHSM CIIeLiaIbHUX TEXHIYHHUX 3ac0o0iB
TS 3HATTA iH(OpMamii 3 kKaHaJiB 3B’SI3Ky Ta 1HIINX
TEXHIYHUX 3aC001B HETJIACHOTO OTPUMaHHS iH(popMa-
il migsirae JgineHsyBanHio. OpraHom JileH3yBaHHS
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moxo Taxoi mismbHOocCTI 3rigHo [Toctanosun KMY Bin
05 cepmous 2015 poxy Ne 609 «IIpo 3arBepmKeHHS
MEpeNiKy OpraHiB JIIEH3yBaHHS Ta BU3HAHHS TaKH-
MU, 110 BTPATHIIA YUHHICTh, JESIKUX MocTaHoB Kabi-
HeTy MiHnicTpiB Ykpainu» [14] BusnaueHo CiyxOy
Oe3neku YkpaiHu. 3a3Ha4yeHi TEXHIYHI 3aco0U TO-
BUHHI BUTOTOBJISITHCS, PEaJli30BYBAaTHCS B IOPSAKY,
BcraHosiieHOMY [locranoBoro KMV Bix 27.10.2001
poky Ne 1450 «IIpo 3arBepmxenns [lonoxenHs mpo
MOPSZIOK PO3pOOJICHHS, BHUTOTOBJICHHS, peami3arii
Ta MpUIOaHHS CCIiaTbHUX TEXHIYHUX 3aCO0iB JyIs
3HATTA iHQOpMAaIii 3 KaHaJiB 3B’s3KY, IHIIUX 3aCO-
0iB HerTacHOro oTpuManHs iHQopMmaii»[15]. ko
BKa3aHi TEXHI4Hi 3aCO0H € IMIIOPTHOTO BUPOOHUIITBA
Ta MarOTh O3HAKH TOBAapiB MOABIMHOIO MPU3HAYECHHS,
TO iX MOCTauaHHA Ha TEPUTOPiI0 YKpaiHH MOBHHHO
BigOyBaTHCS 3TiJHO MPaBWJ, BCTAHOBJICHUX 3aKo-
HoM Ykpainu Bix 20.02.2003 poky «IIpo nep>kaBHuit
KOHTPOJIb 32 MDKHapOJHMMH TepeladyaMH TOBapiB
BIICBKOBOTO MPU3HAYCHHS Ta MOABIHHOTO BHUKOPHC-
taHH» [16] Ta [locTanoBoro KMY Bix 28.01.2004
Ne 86 «IIpo mopsimok 3miiCHEHHS AeP>KaBHOTO KOHTP-
OJII0 32 MKHApOJHUMU TIepeadaMy TOBAPiB MMOBiH-
HOTO BUKOpHUCTaHHs» [17].

HeoOxinHO po3pi3HATH WIKIIIMBI TEXHIYHI 3acCO-
0u, 110 BUKOPUCTOBYIOTHCS JJISI HECAHKLIOHOBAHO-
ro BTpy4aHHS B poOOTYy 3a3HaYEHUX BHUIIE 00’ €KTIB,
BHUTOTOBJISIFOTBCS JIJIS ITUX ITiIeH a00 30yBarOThCs, Ta
TeXHI4HI 3acO0M HEIIaCHOTO OTpHMaHHs iH(popMa-
1ii, SIKi BUKOPHCTOBYIOTHCSI Ha 3aKOHHUX MiJCTaBaxX
IUIsl BTPy4YaHHS B pOOOTY KOMII'IOTEpiB, aBTOMAarH-
30BaHUX CHCTEM, KOMIT IOTEPHHX MEPEX UM MEpex
€JIEKTPO3B’ SI3KY.

[Ipu BupimIeHHI MUTAaHHS LIOAO PO3MEKYBAaHHS
MIKIIIUBUX TEXHIYHMUX 3ac001B Ta cHeliaJbHUX TEX-
HiYHMX 3ac00iB HETJIAaCHOTO OTpUMaHHs iH(opmaii
HEOOXIIHO BHXOOWTH 3 HASBHOI CYKYIHOCTI JBOX
KpHUTEPiiB, BCTAHOBJICHUX 3aKOHOJABCTBOM YKpaiHH:

- TpU3HAYEHICTh 3acO0iB Ui 3aCTOCYBaHHA
Yy CKpUTHHUH cI0ci0, XapakTepHHUl AJsl OTlepaTUBHO-
PO3IIYKOBOI, KOHTPPO3BiAyBaJIbHOT a00 PO3BidyBaIb-
HOI JISTTEHOCTI,;

- IPUAATHICTB 3aC00iB ISl HETVIACHOTO OTPUMaH-
Hs iH(OpMaii.

BimnosigHo no 3ramysanoi Bume IlocranoBu
KMY Bix 22.09.2016 poky Ne 669 HasBHICTb OKpe-
MHUX O3HaK (MiHIaTIOpHI po3MipH, OaraTodyHKIio-
HaJBHICTb, MOJIMBICTh HETJIACHOTO BHUKOPHCTaHHS
Ta OTpuUMaHHs iH(opMallii) He MOXKe PO3MIAIATUCS
SK TIPUHAJICKHICTD J0 CIeLialbHUX TEXHIYHUX 3aCO-
01B HeMTacCHOTO OTpUMaHHs iHpopMaii. Y pasi, Ko
TeXHIYHUI BUPOO B cuily, Hampukiaj, OaratopyHK-
LiOHANBHOCTI, MOKE OyTH BUKOPHCTaHHMH IJIsl He-
[IaCHOTO OTpHMaHHA iHQopMmamii, ane BUPOOHHUKOM
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CHeLialbHO HEe PO3POOIISBCS Ta HE BUTOTOBIISBCS IS
3aCTOCYBaHHs Y CKPUTHHH CHIOCIO, xapaKTepHHﬁ st
OnepaTHBHO-PO3IIYKOBOL, KOHTppO3B1,Z[yBaJ'IBH01 abo
pOBBl,Z[yBaJ'ILHOI JiSUIBHOCTI, TO BiH HE BiJHOCHTBHCS
710 TAaKUX CIEliabHUX TEXHIYHUX 3ac00iB. 3aciyro-
BY€ Ha CXBAJICHHS TOW (aKT, IO HA 3aKOHOIABUYOMY
piBHI Bu3HadeHO xoua O 3aranbHi KpuTepii BimHe-
CEHHs1 BHUPOOIB 1O cHeliajbHUX, OJHAK BHKIIHUKA€E
MUTaHHS, 110 TaKe «CKPUTHUH CHOCi0, XapaKTepHUIt
JUISl OTIEPAaTHBHO-PO3LIYKOBOi, KOHTPPO3BiAyBalIbHOI
a00 pPO3BiAYyBaNBHOI AISUTEHOCTI»? 3aKOHOAABCTBO
VkpaiHu He MICTUTh BHU3HA4YCHHS Li€l Kareropii, He
HaBOAUTH KPHUTEPii, 03HAKH CIIOCOOY, XapaKTepHOTo
JUISl OTIEPAaTHBHO-PO3LIYKOBOi, KOHTPPO3BiAyBalIbHOI
a00 pO3BiTyBaILHOI JiSUTBHOCTI.

Ha cporoani me nmuTaHHS BHUPIMIYETHCA HIISIXOM
MPOBEJCHHS CYAOBOi €KCHEPTH3H CIICLiabHUX TeX-
HiYHMX 3ac00iB HETJIACHOTO OTpUMaHHs iH(opmarii
B LleHTpi cynoBux i cenianbHUX eKCepTu3 YKpaiH-
CBKOTO HayKOBO-AOCHiJHOTO 1HCTUTYTY CIELialbHOI
TexHIKM Ta cygoBux excreptu3 CiyxOu Oe3nexu
Vkpainu Ta HOTO 30HANBHUX MiApO3Ziiax B obmac-
TsX. TakoX THIIOBHMH E€KCIEPTU3aMU MpU po3cniz[y—
BaHHI 3JI0YHHIB Y ccbep1 1H(1)OpMaLIII/IHI/IX TEXHOJIOTiH
€ eKcrepTusa KOMI'IOTEpHOI TEXHIKM 1 mporpam-
HUX TPOAYKTIB (HAampuKiIal, BCTAHOBIEHHS 00OcCTa-
BUH, TIOB'I3aHMX 3 BHUKOPHUCTAHHSM KOMII'TOTEPHO-
TeXHIYHMX 3aco0iB, iH(opmamii Ta HporpamHOro
3a0e3meyeH s, SAKIIO0 IIKIIMBI TEXHIYHI 3aco0u
MpOrpaMyBajIiicsa Yd MEpEenporpaMmyBaiics Al BUU-
HEHHS 3JI04MHY), EKCIepTH3a TEeJICKOMYHIKaIllHNX
CHCTEM Ta 3ac00iB (IJ1s1 BU3HAUCHHS XapaKTePUCTUK
Ta MapameTpiB WIKiAJMBUX TEXHIYHUX CHUCTEM Ta 3a-
co0iB; BCTAHOBJIIEHHS (PAaKTiB Ta CIOCOOIB JOCTYITY
710 CUCTEM, pecypciB Ta iHdopmManii y cdepi Teneko-
MYHIKaIill TOIO); eIEKTPOTEXHIYHA eKCIIepTH3a (1
BCTaHOBJICHHS CIOCOOY MAKIFOYCHHS Ta HACIiIKiB
LBOT0) Ta iH.

CTBOpEHHS WIKIIIMBUX TEXHIYHHUX 3aCO0IB ABISIE
co00I0 pe3yibTaT AiSTIBHOCTI MIOAO PpO3pOOSICHHS
TaKuX 3ac00iB y BUINISAZI HOBOTO TEXHIYHOTO 3acO0y
a00 BrockoHaJeHHs (Moxuikarlis) BXKe iCHYHYOro.
[Ipudyomy, BUTOTOBIEHHS MOXe MaTtu (GOpMy Hajaro-
JDKEHHS IPUCTPOIo ab0 HOro mporpaMyBaHHS.

Po3noBcromkeH sl KIATMBUX TEXHIYHUX 3aCO-
0iB aHaJIOTiYHE TPOCTOMY PO3MOBCIO[KEHHIO Mare-
pianpHUX mpenMeTiB. OHAK 1 IIe MiSTHHS Ma€ NEBHY
cnermdiky. Kpim mpocroro mepenaBaHHS Takux 3a-
c00iB, MOXIIMBHUM € iX YCTaHOBJICHHS B €JIEKTPOHHO-
00UYHMCITIOBANIbHI MaIlIMHH, CUCTEMHU a00 KOMIT FOTEpHI
MEpEeXi, SKi MPOAAIOTHCS a00 NepeAar0ThCs Ha HIIIN
OCHOBI, HaNpUKJIaJ, 30aI0ThCS B opeHAdy. Po3moscro-
JOKEHHS MIKIIIUBUX TEXHIYHHUX 3ac00iB — I OIlIAaT-
He abo Oe30muaTHe MepeJaBaHHs TEXHIYHOTO 3aC00Y,

APRILIE 2020



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALTHOHAJTbHBIIT FOPUITHYECKI! KYPHAJL: TEOPHA 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

a TakoX ioro BcraHoBieHHs B EOM, cucremu abo
KOMII'I0TepHI Mepexi. 30yT IIKiJIMBUX TEXHIYHUX
3ac00iB BIJPI3HSETHCS BiJl PO3MOBCIOMKCHHS THM,
IO BiH MOB’S3aHU 3 BiguyXeHHsIM npenmera. Ilix
30yTOM IIKIJJIMBUX TEXHIYHUX 3ac00iB CIiJl pO3yMiTH
ix orutatHe abo Oe3oruiaTHe BimayxkeHHs [18].

MOXKIHMBOCTI MIKIIJIMBUX TEXHIYHHUX 3aCO0IB IIO-
OyznoBaHi Ha TOMY, 110 IPAKTHYHO OyAb-SIKUI TpUIIa,
110 BUKOPUCTOBYETHCS AN 30MpanHs, ¢ikcauii, 00-
poOku, mepenayi iHpopMalii, MO)KHa BUKOPUCTATH
K JDKepeso oTpuManHs iHpopMarii. Lle moB’a3axo 3
THM, 10 BC1 BOHH BUIPOMIHIOKOTh ITiJl 4aC CBOEI po-
OWUTH y TPOCTIp Pi3HI BUAU €JIEKTPOMArHiTHOI eHep-
rii.

AHani3 pi3HOMaHITHUX BUIIPOMiHIOBaYiB 4 Mepe-
TBOPIOBAYiB CBIIYUTH, IIO:

- TeHepyBaTH HeOE3MeYHUIl CUTHANI 34aTHa Oyab-
sKa eJeKTPOHHA Ta pajioanaparypa, a TaKoXK OKpeMmi
CJIEMEHTH YU BY3JIU TEXHIKH;

- 3 KOOKHOTO T€HEPOBaHOTO HeOEe3MeYyHOro CUrHa-
JIy MOYKHA, 32 TIEBHUX 00CTaBHH, C(OPMYBATH KaHAJ
BUTOKY iH(OpMaILlii;

- OyIb-sIKa eNEKTPOHHA CUCTEMA, 110 CKJIAAA€THCS
3 KOMIUIEKCY BY3JIiB Ta €JIEMEHTIB, HaJiuye CyKyIl-
HICTb JKepes HeOEe3MEeUHOro CUTHAITY, SKi 32 TIEBHUX
YMOB MOXYTb IIEPETBOPUTHCS Ha KaHAJH AJISI BUTOKY
iHpopmarii [19].

3ayexHO B TPHU3HAYCHHS IIKIIIMBI TEXHIYHI
3ac00M MOXYTh OyTH TOALIEHI Ha Ti, IO BUKOPHUC-
TOBYIOTHCSl Ul OTpuMaHHs iH(opmamii 3: 1) Terne-
KOMYHIKaI[IfHUX Mepex; 2) eNeKTpOHHUX iH(op-
MalliifHuX cUCTeM; 3) KOHKPETHOTO EJIEKTPOHHOTO-
OOUYHMCITIOBAHOTO MPUCTPOIO; a TAaKOXK AJsi: 4) Bifeo-
KOHTPOJTIO Ta CTIOCTEPEKECHHS 32 KOHKPETHUM MiCLIeM
YH yCTAaTKyBaHHAM; 5) MO0JIaHHS KpUnTorpadiyHoro
3axucTy. TexHiuHi 3aco0u MOXYTb OyTH 3aKamy(Ibo-
BaHi i moOyTOBi Ta iHIII pedi.

3a mpuHnunoM QizuuHOi Al iX MOkHa Kiacudi-
KyBaTH Ha:

1) Axyctnuni. BuKOpHCTOBYIOTH MeXaHIUHUI
BIUIMB 3BYKOBHX XBHJIb Ha PaJiOCIEeKTPOHHY amapa-
Typy.

2) EnexTpuuHi - oTpuMytoTh iH(opMmamito 3a pa-
XyHOK 3MiH BEJIMUMHH Ta XapakTepy CTpyMy 1 Hampy-
T'H B MEpPEKax eNEKTPO3B’SI3KY.

3) EnexTpoMarHiTHi - BUKOPUCTOBYIOTH BHIIPOMi-
HIOBaHHS €JEKTPOMArHiTHUX XBHJIb IpH poOoTi 00-
JaHaHHS.

4) OnTuyHi - OTPUMYIOTH iH(pOPMALIIO Yepes3 po3-
U (pPOBYBaHHS €IEKTPOMArHiTHUX CUTHAJIB y BUIU-
MOMY [liala3oHi CBiTjia Ta HeBUIUMOMY (iH(pauep-
BOHOMY, YIBTpagioneToBOMY TOLIO).

BucHoBok. Y cy4acHOMY CBITI 3JIOYMHIN IS
OTpPUMaHHS BaXJIMBOI €IEeKTpOHHOI iHdopMmalii BU-
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KOPUCTOBYIOTh Pi3HOMAaHITHI TeXHi4uHi 3acoou. Lli 3a-
co0u MOXKYTh OyTH CIIeIiaTbHO BUTOTOBJICHI YITOBHO-
BO)KEHUMHU Cy0’€KTaMH TOCIMOAAPCHKOI TisUIBHOCTI Y
BiJINIOBITHOCTI IO TEXHIYHUX 3aBJaHb JJIS BUKOPHC-
TaHHS B OINEPATUBHO-PO3LIYKOBiii, KOHTPPO3BiIy-
BaJbHIN a00 pO3BiAyBalbHIN IiSNIBHOCTI, 3 MOXYTb
CTBOPIOBATHCS 3IIOYMHLSIMH, SIKi HE MAIOTh [T [IbOTO
3aKOHHMX MiZICTaB Ta 03BoJdiB. KpiMm ToTO, MUISI 110-
CSITHEHHS 3JIOYMHHUX HaMipiB MOXYTb MepepoOIo-
BaTUCs MPHUJIAIH 1 yCTaTKyBaHHS TOOYTOBOTO Ta Mpo-
MUCIIOBOTO mpHu3HadeHHs. TexHiuHi 3acobu mepoi
Ta ApYroi rpynu NOAUTIOTHECS Ha Pi3HI BUIU Ta Mil-
BUJIM, 3aJIEKHO BiJl crocoOy 3acTocyBaHHS Ta MpH-
3HaueHHA, 0a3yIOThCS HA OJHUX NMPUHLUIAX POOOTH
Ta MOXXYTh MaTH CXOX1 XapaKTEPUCTHKH Ta MOXIIU-
BOCTI. Pi3HUIISI Mi’k HUMU TIOJISITA€ B TOMY, IO IIKiJI-
JIMB1 TEXHIYHI 3aCO0M BUTOTOBIISIIOTHCS HE YIIOBHOBA-
KEHUMH Cy0’ €KTaMu, 3a31aJerilp He IpU3HaYaIucs
JUIS. BAKOPUCTAHHS Y CIelialibHI XapaKTepHi CIOCOo-
0 B MMPaBOOXOPOHHIH MiSTBHOCTI Ta pe3ylbTaTaMH
X 3acTOCYyBaHHSI € HACTaHHS HETaTUBHUX HACTIiJIKiB
y BUIVISIII BUTOKY, BTpaTy, OJIOKyBaHHS, MiAPOOKH iH-
(opmariii, cmoTBopeHHs npouecy ii 00podneHHs abo
NOPYIIEHHSI MOPSAKY MapLIpyTH3aIii.
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LLIOJI0 HATIPSIMIB YIOCKOHAJIEHHSI 3AKOHOJABYOI'O
PET'VJIIOBAHHS JISLJTIBHOCTI MPOKYPOPA B KPUMIHAJILHOMY
MPOILIECI

Ipuna HIYJIBTAH,
acHCTeHT Kadeapu Teopii, icTopii Ta ¢inocodii npasa HapyaibHO-HAyKOBOTO IHCTUTYTY IIpaBa, IICUXOJIOTII Ta
iHHOBAITIHtHOT OCcBiTH HarioHansHOTO YHIBepcHUTETY «JIBBIBCHKA MOITEXHIKA»

B crarTi ananizyrocss OCHOBHI HAIIPSIMHU YIOCKOHAJICHHSI 3aKOHOIABIOTO PETYIIIOBAHHS TiSTTHOCTI MPOKYpOpa B KPUMi-
HaJILHOMY ITpOIIECi.

3a3HaueHo, mo pedopma OpraHiB MPOKYpaTypu Ta MOAEPHI3allisl HAIIOl Jep)kKaBH — 1€ J(Ba BaKJIMBI IIPOLIECH, SIKi
OB’ s13aHi MK co00r0. HeMOXIIMBO MiABUIIMTH SKICTh POOOTH MPOKypaTypH 0e3 3alpoBa/LKEHHS B il MiSUIBHICTH 1HHO-
BaIlifHUX TEXHOJIOTiH, 0e3 3MiHH IMiIX0My CTOCOBHO OTpAIfOBaHHS Ta BUKOpPHUCTaHHs iHpopmMmarii. Came iHpopMaItiiiHi
pecypcH TIOBUHHI CTaTH OCHOBHUM PYIIOPOM PO3BUTKY MPaBOBOi JiepkaBh y XXI cTomiTTi. ¥ CTATTi 3ampoIOHOBAHO: PO3-
pobutu «Ilor0KeHHS PO aBTOMATH30BaHy CHUCTEMY JOKYMEHTOOOIry MpOKypaTypu»; po3poouTH Kputepii eeKTUBHOCTI
3MIHCHEHHS IPOKYPOPOM (YHKIIT MPOIECYaTbHOTO KyPiBHUKA; BIOPSAAKYBATH HABAHTAXKCHHS Ha MPOICCYabHOTO KEpPiB-
HHKa Yepe3 3alpoBa/KEHHsI aBTOMaTH30BaHOI CUCTEMH JIOKYMEHTOO00ITy IIPOKypaTypH.

Kniouoei cnosa: npokypop, 006unysay, KpumiHaieHutl npoyec, QyHKyii npoxypopa, npoyecyanvHe KepieHUYmao.

ON THE DIRECTIONS OF IMPROVEMENT OF LEGISLATIVE REGULATION OF THE PROSECUTOR'S
ACTIVITIES IN THE CRIMINAL PROCESS

Iryna SHULHAN,
Assistant Professor at the Department of Theory, History and Philosophy of Law of Educational and Scientific Institute of
Law, Psychology and Innovative Education of Lviv Polytechnic National University

The article analyzes the main directions of improvement of the legislative regulation of the prosecutor’s activity in the
criminal process.

It is noted that the reform of the prosecuting authorities and the modernization of our state are two important processes
that are interconnected. It is impossible to improve the quality of work of the prosecutor’s office without introducing
innovative technologies into its activities, without changing the approach to processing and using information. It is
information resources that should become the mainstay of the rule of law in the 21st century. The article proposes: to
develop the “Provisions on the Automated Document Management System of the Prosecutor’s Office”; develop criteria for
the efficiency of the prosecutor to exercise the function of procedural supervisor; streamline the burden on the procedural
supervisor through the introduction of an automated workflow system for the prosecutor’s office.

Keywords: prosecutor, prosecutor, criminal process, functions of prosecutor s office, procedural guidance.

INSTRUCTIUNILE PENTRU iMBUNATIZ:TIREA REGLEMENTARII LEGISLATIVE A PROCURORULUI
IN PROCESUL PENAL

Articolul analizeaza principalele directii de Tmbunatatire a reglementarii legislative a activitatii procurorului in procesul
penal.

Se observa cd reforma autoritdtilor de urmarire penala si modernizarea statului nostru sunt doua procese importante
care sunt interconectate. Este imposibila imbunatatirea calitatii muncii parchetului fard a introduce tehnologii inovatoare in
activitatile sale, fara a schimba abordarea procesarii si utilizarii informatiilor. Resursele informationale ar trebui sa devina
principala surse pentru dezvoltarea statului de drept in secolul XXI. Articolul propune: sa elaboreze ,,Dispozitii privind
sistemul automatizat de gestionare a documentelor din Parchet”; se elaboreze criterii pentru eficienta procurorului in exer-
citarea functiei de supraveghetor procedural; sa eficientizeze sarcini supraveghetorului procedural prin introducerea unui
sistem automatizat de fluxuri de lucru pentru parchet.

Cuvinte cheie: procuror, procuror, procedurad penala, functii de procuror, indrumadri procedurale.

HOCTaHOBKa npodaemu. BaxuBuM acmek- opraHiB Ipokyparypu Ykpainu. Y mporeci pedop-
TOM po30y10BH YKpaiHu, K MPaBOBOi Jep- MyBaHHs OpraHiB TPOKyparypu YKpaiHu, HaOmu-
&KaBHM, AKa oOpaJjia CTpaTeriuHuil Kypc Ha BCTYI 10 KEHHs TX JiSUIbHOCTI 0 €BPONEHCHKUX CTaHmap-
E€sponeiicekoro Corwosy ta HATO € pedopmyBanHs TiB mocTae morpeba MOKpamaHHs e(peKTMBHOCTI Ta
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PE3YIBTaTUBHOCTI JisUIBHOCTI HPOKYpopiB. [3 mum
TakoX TMOB’si3aHa HEOOXiAHICTH (HOpMYBaHHS BHCO-
KOKBaJIi(piKOBAaHOTO KaJpOBOTO CKJIady Ta HaJeKHOI
opranizauii fioro poboty, moOy1oBaHOi Ha Cy4yacHUX
MPaBOBHX NPUHIHMIAX 1 MpOLeaypax, i3 3amo3udeH-
HSIM KpallluX €BPOMEHCHKHUX MPAKTUK MEHEIKMEHTY
B OpraHax MpoKypaTypH. YCHilIHiCTh peopmu Oe3-
MoCepeIHbO 3AEKHUTh BiJl HATIOBHEHHS €(EKTUBHOL
CHCTEMH YIPaBIiHHA ii OpraHi3aliifHIM PO3BUTKOM —
KOMIIJIEKCOM 3aXOJliB y LIApWHI opraHizauii Ta ynpas-
JIHHSA, SIKUX CIPSIMOBAHO Ha 3[1HCHEHHS MacIITAOHUX
MEPETBOPEHB y MPOKYPOPCHKii CUCTEMI Ta CYyIpOBO-
JDKYIOTBCSI CTBOPEHHSM HOBHX 1 YI0 CKOHATIOBAHHSIM
ICHYIOUMX MPOIIECiB OpraHi3alifHOTO YIpaBIiHHS Ta
NPURHATTS PillIeHb CTPATETIYHOTO Xapakrepy (CTo-
COBHO (DYHKIUiH, TOBHOBAa)KEHHS, CTPYKTYpPH, Kaapo-
BOro ckjiaay Touro) [3, ¢.23-33].

AHaJui3 pociigkeHHs: npoodaemu. Baromuit BHe-
COK y po3poOKy mpoOieM IisuIbHOCTI MPOKypopa B
KpUMiHAJIBHOMY TIpOLIECi, BKJIadd HAayKOBi JOpOO-
ku: €. brnaxiscekoro, A. JIBopHuka, B. Jlomexana,
I1. Kapkaua, I. Ko3ssixoBa, M. Kypouxku, 1O. Ilonssa-
cekoro, O. JlutBaka, I. Mapoukina, O. MuxaiiieHka,
M. Muuka, C. [Tonkonaesa, M. Pynenka, B. Psouesa,
B. CaBunpkoro, 0. Cemuyka, I. Cepenu, M. Ctporo-
Buua, B. Cyxonoca, O. Tonouka, O. Tymesa, O. Xa-
miynina, I1. Illymcekoro, B. Opunmmna, M. Sknum-
qyKa.

Meta craTTi: JOCTIANTH OCHOBHI HAIPAMHU YIO-
CKOHAJICHHS 3aKOHOJABYOTO PETYITIOBaHHS HisTBHOC-
Ti IPOKYpOpa B KpUMiHAJIBHOMY IIPOLIEC.

Buxisax ocHoBHOro Marepiany. €Bpornencbkuit
BuOip Ykpainu motpedye Bif il 3aKOHOAABLS IEpers-
Iy OCHOBHHMX IHCTHUTYTiB KPHUMIHAJBHOTO IPOLECY,
NPUAHSATTS HOBUX 3aKOHOAABYMX aKTiB, IO CYTTEBO
MozepHi3yBanu O cucteMy Ta (yHKLil OpratiB aep-
KaBHOI BJIaJiv, 30KpeMa cucTemy Ta (QyHKIIi opraHis
MPOKYypaTypu YKpaiHH.

Sxmo npoanamizyBatd (YHKLIT MPOKypaTypH 3a
HOBEJTI30BaHUM 3aKOHOAABCTBOM IIPO MPOKYPaTypy y
3B’s3KY 3 IpUUAHATTAM y 2016 p. 3min 1o Koncturymii
Vkpainu, MOXXKHa BKa3aTd Ha MOCTYIIOBY peai3alliio
MOJIeITi IPOKYpaTypH, 110 Iependavac ii HaJleKHICTh
710 CHCTEMH CYJ0BOI BJIaJIH 3 IEBHOIO aBTOHOMIEIO.

Pazom 3 THM, QyHKIIOHYBaHHS Takoi MOJEi Mpo-
Kyparypu B YKpaiHi y HOBHOMY 00cs3i mependadae
BUPILLICHHS KiTBKOX B3a€MOIOB sI3aHKX 3aBaaHb. [1o-
nepure, HeoOXiTHO chopMyBaTh MeEperliK (QYHKIIH
MPOKYPAaTypH, IKHI HEe CYNePEUUTh CyTHOCTI CyAOBOi
BJIaJ¥ — 3A1MCHEHHS PaBoCyAsl. BUpilieHHs Takoro
3aBAaHHs nependavyae oOMexeHHs GyHKIiN npoKypa-
TYPH TUIBKH THMH, sIKi BcTaHOBIeHi cT. 131' KoHeTn-
Tyuii Ykpainu, 3a BUHATKOM (pyHKUii Harsqy 3a He-
[IACHUMH Ta IHIIMMH CIITYMMH 1 pO3IIYKOBUMHU JIisi-
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MU OpraHiB IpaBOMOPSAKY: 1) migTpuMaHHs MyOiiy-
HOTO OOBHHYBa4€HHsI B Cyli; 2) opraHizauis i mpoie-
CyaJIbHE KEPiBHULUTBO IOCYAOBHUM PO3CIiTyBaHHSIM,
BHPIIICHHS BIAMOBIIHO 10 3aKOHY 1HIIUX MATAHb ITi]|
Yac KpUMiHAJBHOTO MPOBAKEHHS; 3) MpeacTaBHU-
LTBO 1HTEPECIB ACPKaBH B CyAl y BUKIIOYHUX BUTIAI-
Kax 1 B OPSIKY, 10 BU3HAYEH] 3aKOHOM [5].

Pazom 3 TuM, oOMexeHHs1 QyHKLIN NPOKypaTrypu
TIBKH THUMH, SIKi HE Cylepedyarb CyTHOCTI CyIOBOI
BJIaJH, epeadadae BUCOKUH piBEHb MPaBOCBiAOMOC-
Ti Ta eQEeKTUBHICTh (DYHKIIOHYBaHHS CHCTEMHU Mpa-
BOOXOPOHHHX OPraHiB, IO J03BOJHUTH BUKIIOYHUTH
¢GyHKIII0 Harsy 3a HEIACHUMH Ta 1HIIMMHU CIif-
YMMU 1 PO3IIYKOBUMH HisIMH OpPTaHiB MPaBOHOPSIIKY
3 mepeniky QyHKIiH npokyparypu [2, ¢.113—-114].

[puginsioun yBary npoOieMaTHLli yIO0CKOHAIEH-
HSl 3aKOHOZaBYOTO PETYIIOBaHHS JisUTBHOCTI MPOKY-
popa B KpHUMIHAJIBHOMY MpOLECi, 3yMHHUMO CBOIO
yBary Ha OKpeMHX 3aKOHOJABYMX MPOIO3HLIAX BUe-
HUX.

TpeOa 3ayBaXKUTH, 110 MYHKTOM 7 YaCTHHU 2 CT.
36 KIIK VYkpainn 3akoHOmaBellb HaJaB MPOKYpOpY
MPaBO CKAacOBYBAaTH HE3aKOHHI Ta HEOOIPYHTOBaHi
IIOCTAHOBHU CHIAYUX. Y TOH K€ 4Jac BIH HE HaIlJIuB
MPOKYpPOpa NpaBOM Ha NPUHHATTS BIACHOTO pillleH-
Hs (IIOCTaHOBH) 3aMicTh ckacoBaHoro. I[ro cyTTeBy
nporanuny cT. 36 KIIK Ykpainu mae OyTu yCcyHYTO ¥
3aKOHOJAaBYOMY MopsAKy. OKpiM Toro, HeoOXiaHO MOo-
30aBUTH TPOKYpOpa MpaBa Ha 3aKPUTTS KPUMiHaIb-
HUX MPOBALKEHB 3 HEpeadlIiTyIouuX miacTas, 60 1e
omHa 3 (GOpM BHUpIIIEHHS CIpaBU MO CYTi, IO Mae
OyTH BITHECEHO JIO BUKJIFOYHOI KOMIETEHIIiT CYJOBUX
oprasis [4, c.180].

3rigHo i3 4. 3 cT. 307 KIIK Ykpainu yxBana ciia-
4Ooro Cyndi 3a pe3yiabraTaMyd pO3MIAAY CKapru Ha
PILICHHS, Jit0 YU OC3MisIBbHICTD CIIAYOTO YU MPOKY-
popa He Moke OyTH OCKapKeHa, OKpIM yXBaJld Ipo
BiIMOBY B 33/I0BOJICHHI CKaprd Ha MOCTAaHOBY MPO
3aKpUTTSl KPUMiHAIBHOTO MpoBamxkeHHs [6]. Takum
YHHOM, SIKIIO CIITYMN CyAsl, pO3IISAA0UH CKapry
3asiBHHKA Ha OC3/IsUTBHICTh MTPOKYpOpa CTOCOBHO He-
BHECEHHS B1IOMOCTEH PO BUMHEHHSI KPUMiHAIBHOTO
MPaBOMOPYLICHHS! 10 €IMHOTO PEECTPY IOCYAOBUX
PO3CIIiIyBaHb, ii HE 3aJ0BOJILHUTH, TO 0C00a M030aB-
JISIETHCS. MOXKIJIMBOCTI 3aXUCTUTH CBOI 3aKOHHI IIpaBa
Ta inTepecu [ 1, ¢.158].

Bigmogigno no ct. 60 KITIK Ykpainu 3assBHUK Mae
MpaBo, 30KpeMa, OTPUMATH BiJl OpraHy, A0 SKOTO BiH
MOAaB 3asABYy, AOKYMEHT, IO MiATBEPIKye ii mpu-
WHATTS 1 peECTPAIlito Ta OAaBaTH HA ITiITBEPKCHHS
CBO€T 3asBU peyi i JOKyMeHTH [6]. Y HOKTpUHI KpH-
MiHAJFHOTO NPOIECY BKA3Y€ThCA, IO TOKYMEHTOM,
SKHIA OM TiATBEpAKYBaB IPUNHHATTS 1 peecTparlito Bif
3asBHUKA 3a8BU a00 MOBIAOMIICHHS PO KPUMiHAJb-
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HE MPaBONOPYIIEHHSI, CITiJ PO3YMITH KOIIiIO BUTSTY 3
€P/IP y nopsaky, nependadenomy ct. 214 KIIK.
[Ipote, cmix 3ayBakuTH, IO HEHAJAHHS OKY-
MEHTa TpO NPUUHATTA Ta peecTpawilo 3asBu (TO-
BiJOMJICHHSI) TPO KpHUMiHAJIbHE MPaBONOPYIICHHS
CTBOPIOE MOXKJIMBICTB JJIsl IPUXOBaHHS (aKTiB HAJ-
XO[DKeHHA iH(popMalii Npo BYMHEHI KpUMiHAIBHI
MPaBOMOPYLICHHS, TOOTO BYMHEHHS KPHUMiHAIBHO
KapaHUX AigHb. Y 3B’SI3Ky 3 BUILCHABEACHUM BUCHUI
PH. T'acanoB mpononye momoBHuTH cT. 214 KIIK
YKkpaiHu MMOJI0KESHHSIM CTOCOBHO HEOOXiTHOCTI TTHCh-
MOBOTO TIOBiIOMJICHHS 3asBHUKA CIIiTYUM, IPOKYPO-
POM He Ti3HillIe HaCTyIMHOTO POOOYOTO MiCis BHECEH-
HS BiIOMOCTEH NpO KpUMiHAJIbHE MPaBOMOPYIICHHS
no €PIIP [1, c.159].
BaxxnmuBolo rapaHTi€ro JOTpUMaHHS IpaB, cBOOO
Ta 3aKOHHHX 1HTEPECIB MiJO3PIOBAHOIO € CBOEYACHE
MOBiIOMJICGHHSI 0COOM TPO Mi03py B YUMHEHHI KpH-
MiHAJIFHOTO MPABOMOPYIICHHS. Y NPAaKTHYHINA AisUTh-
HOCTI AOCTaTHBO YaCTO TPAIUISIOTHCS BUIAIKHU, KOJIH
ciiguuii a0 MPOKYPOP «3aTATYIOTHY» 13 OBiIOMIICH-
HSIM TIPO Mi03py, O 3MIHCHIOETHCS 3 METOIO 3a0e3-
MIEYEHHSI TPUBAJIOTO CTPOKY JOCYIOBOTO PO3CIiay-
BaHHS, OCKUIBKM KpPUMIiHAJbHI MPOBAKEHHS, fKi
BiIKpHUTi 32 (akTOM BUYMHEHHSI KPUMIHAJIBHOTO Mpa-
BOIOPYIICHHS, TPAaKTHYHO HE OOMEXEHI B CTpPOKaxX
JIOCYZ0OBOTO PO3CHiTyBaHHS, 10 HAJIA€ CTOPOHI OOBH-
HyBaueHHS MIMPOKI MOXKJIMBOCTI B MPOBEICHHI BCi€i
CYKYTTHOCTI KpUMiHAIbHUX MPOLECYaJbHUX 3aXOIB.
3a TakuX YMOB HasiBHI MOXIIUBOCTI JIs1 3M1HCHEHHS 3
00Ky ciigoro abo MpOKypopa 3J0BKUBAHHS CBOIMH
MpolecyaJbHUMH MPaBaMH, OCKIIBKH MOMEHT ITOBi-
JOMIJICHHS TIPO MiJ03pY HANEXHUTh O TUCKpPELiMHNX
MOBHOBaXXCHb Ha3BaHUX cy0’ekTiB [1, ¢.170-171].
Kpim BuIeHaBe IeHOTO, HEOOX1THO YTOUYHUTH, 1110
y NPakTHYHINA AiSUIBHOCTI MPaBOOXOPOHHHUX OPTaHiB
MaloTh Miclle 3J0BXHWBaHHA HOPMaMH Ipolecyalib-
HOTO TIpaBa, sIKi BUABISIIOTHCS B TOMY, IO CIIAYUI 32
MOTOKEHHSIM 13 IPOKYpOpOM abo TMPOKYpOp MOBiJ0-
M€ 0cO01 Mi03py MPO BUYMHEHHS KpI/IMlHaJ'IBHOFO
MPaBOMOPYLICHHS B MEHII TSKKOMY KPHMiHAIBHOMY
npaBonopyuieHHi. Came ToMy, BUKOHYIOUH CBOI TO-
BHOBaXCHHSI SIK IIPOLIECYATBHOTO KEPIBHUKA TOCYIO-
BOTO pO3CJ‘Ii)1yBaHH$I TMPOKYPOP MOBHHCH PETEIbHO
BMBYATH TMOBIJOMJICHHS TPO MiAO03py, SKi CKIaleHi
CIIITYMM, T B pa3i BUSBJICHHSI (baKTlB MEPBUHHOI KBa-
midikamii 3a MEHII TSDKKAM KPUMiHaJIBLHUM IPaBOIO-
PYILICHHSM, a icis IPOBEeISHH MiHIMAIBHOTO 00Cs-
Iy criguux (po3IyKoBHX) Aii pi3koi mepekBaigika-
1ii y OUTBIN TSXKKUN 3JI0YUH, OJTHO3HAYHO BiJIMOBJISITH
B MTOTOJPKEHHI TakuX Kiomortaus [1, ¢.172—173].
Crin 3BepHYTH yBary, o YnoBHOBakeHUi Bep-
xoBHO1 Pamu Ykpainu y cBoiii lopiuniit nomosinai
PO CTaH AOAEPXKaHHS Ta 3aXUCTY MpaB i cBOOO JIto-
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JIUHY 1 rpoMaasHuHa B Yipaini 2018 p. 3Beprae yBary
Ha Te, 10 3asBU Ta MOBIIOMJICHHS PO BUYNHEHI KPH-
MiHaJbHI IPaBOMOPYIIEHHS OPTraHy MOJiLii 1 MpoKy-
patypH BHOCATH [0 )KypHaIly €IMHOTO OOJIiKY Ta Po3-
DISIIAIOTh Y TIOPSAKY, CHEliajJbHO BCTaHOBICHOMY
BIJOMYMMH aKTaMH IIUX OpTaHiB, a0o 3 MOCHUIaHHIM
Ha 3akoH Ykpainu «[Ipo 3BepHeHHS rpomasiny», abo
K IIPUETHYIOTh [0 PO3HOYATHX KpI/IMiHaJ'IBHI/IX npo-
Ba/DKCHb. Y Takuii criocid ciifyi Ta TMPOKYPOPH YHH-
KaI0Th peeCTpauu B €PI[P 3asB Ta MOBiJOMJIEHb PO
BUMHEHI KPUMiHAbH] TIPaBOMOPYIICHHS.

IIpotsirom 2018 poky 10 YIIOBHOBaXEHOTO HaIiii-
110 273 HOBIAOMIIEHHS] CTOCOBHO HEBHECEHHS B1JIO-
mocrteit 1o €PJIP, 3a sskuMu 10 OpraHiB MpoKyparypH
HazicnaHo 72 nuctu. Jlume y 7 BUunankax 3a pe3yiib-
TaraMu MPOBEACHUX OpraHaMu MPOKypaTypH Mepesi-
POk BHeceHO BigoMocTi 1o €PJIP, B iHIIKX BHmaIKax
YNOBHOBaXEHOMY MOBIJOMJICHO, IIO HE BHSABJICHO
mijcTaB JUisl BHECEHHS Bimomocteit 1o €P/IP Ta mpo-
BE/ICHHSI JOCYA0BOTO PO3CHiTyBaHHS.

Ha >xanp, B nesKkuxX BUMAIKax OpraHd HpPOKY-
patypH micyisi OTpUMaHHS CKapr Ha Taky Oe3Iisuib-
HICTh OpTaHiB IMOJILii HE JIMIIIE HE BUKOPUCTOBYIOThH
noBHoBaXkeHHs, mnepenbadeni KIIK Vkpainum, a i
0e3MmiCTaBHO HAJACWIAIOTH TaKi CKapru A0 YIIOBHO-
B)KEHOTO JUIS MPOBEIEHHS IEPEBIPOK Ha MpeaMeT
MOpyLIEHHsI BUMOT 3akoHy Ykpainu «IIpo 3BepHeHHs
rpomMazsH» [8].

BpaxoBye BulieHaBeneHe, YIOBHOBa)XeHUI Bep-
xoBHOI Pagu Ykpainu pexomenaye [ enepanbHiit mpo-
Kyparypi YkpaiHi IOCHIINTH KOHTPOJIb 32 BHECEHHIM
YIOBHOBXKEHUMHU 0CO0aMU MOJMILIi Ta MPOKyparypH
BIiZIOMOCTEH MPO KpUMiHaJIbHE TMPaBOMOPYLICHHS [0
€P/IP, a Tako)k Ha HENPUIYCTHMICTh HaIiCIIaHHS
YHOBHOBaXEHOMY CKapr HA HEBHECEHHS BiZJOMOCTEH
o €P/IP nuist mpoBeJicHHS MIEPEBIPOK BiATIOBIAHO J10
BUMOT 3akoHy Ykpainu «[Ipo 3BepHEHHS rpoMaasH»
[8].

Taxoxx YnosHoBakeHuil BepxoBHoi Pagu Ykpainu
y CBOiH AONOBIi1 3ayBaXKye, IO JO HHOTO HAAXOIATh
Oararo ckapr Sk BiJ OOBUHYBauCHHUX, TaK 1 MOTEPIi-
JIMX CTOCOBHO MOPYIIEHHS IXHIX MpaB, TapaHTOBAHUX
ctartero 6 KonBeHuii yepe3 HaAMIpHO TPUBAIHUI Cy-
JOBUH PO3MIIAT KPUMiHAJIBHUX MpoBajxKeHb. Y 2018
POLi KiITBbKICTh TAaKKUX MOB1IOMIJIEHB 3a CKapraMu CTa-
HoBmiIa 352. BomHowac HamMmipHa TPUBAIICTH CyHO-
BUX TPOBA/KECHb TMOB’S3aHa 31 3J0BKHUBAaHHSAM IIPO-
HeCyaJIbHUIMU TpaBaMH YYaCHHKIB KPUMIHAJIHHOTO
NPOBa)KEHHS Ta HEHAJIC)KHUM BHUKOHAHHSIM IPOKY-
POPOM 1 CyZIOM CBOiX IOBHOBaXXEHb.

Oxkpim TOTO, MalOTh MicIle (PaKTH 3ITOBKHUBAHHS
npolecyaJbHUMH TpaBaMH, IO JOMYCKAIOThCS SIK
3axXMCHUKaMH, TaK i mpokypopamu. OOuH i3 momupe-
HHUX CHOCO0iB — 1€ TTOJaHHS KJIOTMOTaHb PO BUKIHK
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CBIJIKIB, SIKIi HEMOYJIMBO BUKOHATH, y 3B 53Ky 3 UMM
CYIIOBI 3aCiIaHHs BiKiIaaloThCs. BinknaneHus ciy-
XaHb € OAHIEIO0 i3 HAHOIIBII CyNepewInBUX MPOdIeM
KPUMiHAIBHOTO TPOBAKEHHS, OCKUIBKM HAsBHICTD
nependadeHnx 3aKOHOM MiICTaB AOCHThH YacTO BUKO-
PHUCTOBY€ETBCSI BCyNeped iXHIM LUISIM 1 CTae mpu4u-
HOIO IOPYIIEHHS PO3YMHHUX CTPOKIB PO3IVISIITY.

Cepen miacTaB BiKIaJEeHHS CYIOBUX 3acilaHb
HalOIBII OMKUPEHUMH € HETIPUOYTTS IPOKYpOpa Ta
3axMCHUKA B CyIOBE 3aciaHHA 0e3 MOBaKHUX MpH-
YHH. HpI/I6J'II/I3HO y 20% BUNaAKIB BiIKIIaICHHS CYI0-
BHUX 3aCilaHb 3a(1)1KCOBaHo 4epes HEesABKY MPOKypopa,
X0Y TOIIUpeHa i MPaKTHKA HETNpUOYTTA 3aXUCHUKIB
a00 TomaHHs HUMH BiJIIOBIAHMX KJIOTIOTAaHb 3 MOCH-
JIAHHSM Ha 3aiHATICTH B iHIIOMY Tiporieci. Came Tomy
YnosHoBaxeHui BepxoBHoi Pann Ykpainu pekomen-
nye l'eHepanpHil mpokyparypi YkpaiHHM NIpOBECTH
y3arajbHEHHs IPUYMH HESBKU MPOKYPOPIB y CyNOBi
3acijaHHs Ta BU3HAYUTH MOXKIIMBI UIAXH yCyHEHHS
i€l mpobemu [8].

OTtxe, y cucremi cy0’ekTiB cTOpOHH OOBHHYBa-
YeHHs1 0a30BOI0 NPOLECYaNTbHOIO (Iryporo € mpo-
Kypop, sikoMy 3 omsaay Ha BusHaueHuil KIIK Vkpa-
{HM mpolecyaqbHUN BIUIMB B i€papxii cy0’eKTiB Li€l
TPYITU BiZIBEIEHO KepiBHY (YHKIIIO, IO peali3oBaHO
SK 3aKpilUICHHs] HADVIZOBUX MOBHOBAaXEHb y (opmi
MPOIIeCyaJbHOTO KEPIBHULITBA TOCYIOBUM PO3CIiay-
BaHHAM. Take mpolecyanbHe CTaHOBHIIE TPOKYpOpa
00yMOBIIIO€ BU3HAYCHHs OpraHiB MPOKYypaTypu Aep-
)katenem €PIP [7, ¢.177-178].

[ToBHOBaXkeHHSI KepiBHUKA OpPraHy NPOKypaTypu
miJ 49ac JOCYIOBOTO PO3CIigyBaHHA HE BH3HAuUCHI
B OKpeMiii crarti, a po3ocepemxkeni B KIIK Ykpai-
Hu. Peamizaiiis MOBHOBaXEHb UM CY0’ €KTOM Mae
00O0B’S3KOBY €ICKTPOHHY CKIamoBy: 1) 4. 5 cT. 36
KIIK Ykpainu — nopydeHHs 30iliCHEHHS JOCYI0BOTO
po3ciinyBaHHs OyIb-IKOTO KPUMiHAJIBHOTO IPaBo-
MOPYIICHHs! 1HIIOMY OpraHy JOCYIOBOTO pPO3CIiay-
BaHHS, Y TOMY YHCIHIi CIITYOMY HiZpO3AiTy BHIIOTO
PiBHS B MeXaxX OAHOTO OpraHy, y pasi Hee]eKTHB-
HOTO JOCYIOBOTO PO3CTiIyBaHHS — OKpIM Mamepo-
BOTO O(hOPMITIOETBCS €IEKTPOHHUM MPOLECYaTbHUM
nokymeHToM — B €PJIP; 2) u. 6 ct. 36 KIIK VYkpai-
HU — CKACyBaHHs HE3aKOHHHX Ta HeO6rpyHTOBaHI/IX
MOCTAaHOB CIIJYMX 1 MiATOPAAKOBAHUX HpOKypOplB
(Hanpukian, 3 3YHUHCHHS JI0CY0BOIO po3cIiTyBaHHS
M 3aKPUTTS KPUMIHAJIBHOTO MPOBAKEHHS) Y MEXK-
ax CTPOKIB AOCYIOBOTO pO3CIiAyBaHHs — epeadadae
CJIEKTPOHHE O(QOPMIICHHS IIJSIXOM BHECEHHSM Bif-
noBigHUX 3MiH 10 €PJIP; 3) u. 1 cT. 37 KIIK VYkpainu
— BU3HAYCHHS MIPOKYPOpa, KUK 3I1iICHIOBaTHME TO-
BHOBa)XCHHSI POKYPOpa Y KOHKPETHOMY KpHUMiHaIb-
HOMY MPOB/KCHH1, BU3HAYECHHS TPYIH MPOKYPOPIB,
a TaKoXK CTapLIOro MPOKypopa Takoi Tpymu — 3.ii-
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CHIOEThCS O(OPMIICHHSM BITIOBITHOI ITOCTaHOBH,
MOEAHAHUM 13 TIPU3HAYCHHSIM NPOLIECYaNTbHOTO Ke-
piBauka B €PJIP. linkoM moromkyemMocs 3 TYMKOIO
A.B. CToniTHBOTO IpOTE, 1110 HA MPAKTHULIl BHECCHHS
nanux 10 €PJIP € 3nauHO cyTTeBimmM i epeKTuB-
HOTO 3/11CHEHHS MPOLIECYaIbHOTO KEPiBHULITBA, HIX
BUHECEHHS MarepoBoi MOCTaHOBH (SIKI 4acTo CKJia-
JAI0THCS Ta MiAMUCYIOTHCS BXKE 3T0JI0M), aJlKe HaJaae
JOCTYI A0 €JIEKTPOHHOI CHCTEMH, BHECEHHS A0 Hel
BiJOMOCTEH, BUNHEHHSI POLIeCyalbHUX Jill. BkazaHe
CBiIYMTS, 110, HA BiAMiHY BiJ] ManepoBoi (OopMHU LbO-
ro pilleHHs, siKa € (GOPMATBHOI0, HOTO E€JIEKTPOHHE
BUPaXCHHS HA/Ia€ TIPOLIECYANbHUM CY0’ €KTaM peasib-
Hi TOBHOBa)keHHs [7, ¢. 179-180].

OTxe, mpolecyaabHUH cTaTyc Cy0’ €KTiB CTOPOHH
OOBUHYBA4YCHHS UIIOCTPY€E HEBiA €MHY pOJIb €JEK-
TPOHHOTO CErMEHTa B iX MpolecyalbHIH AisSUIbHOCTI.
[Ipu upoMy cTopoHa 0OBHHYBau€HHS Ma€ BUHITKOBI
MMOBHOBaXXCHHA MOBHOTO nocTymy 1o EP/IP sk enek-
TPOHHOTO CErMEHTa KpUMIHAJBHOTO IpOIECy, BHe-
CEHHS 10 HbOTO BiIOMOCTEH Ta iX KOpETyBaHHS.

OxpiM TOrO, CIiA 3ayBaXKHTH, IO CYy0’€KTH CTO-
POHU OOBHHYBa4YEHHSI — €JMHI YYACHUKU KPUMiHab-
HOTO TPOBaKEHHS, sKi 3a momomoroto €PJIP B3a-
EMOJIIIOTL Y (OPMi EJIEKTPOHHOTO TIPOLECYATBLHOTO
nianory. meThbest mpo Ba BUAU B3a€MOJIIi: KEPIBHUK
Opra”y [AOCYIOBOI0 PO3CJiAyBaHHSI Ta KePiBHUK
NMPOKYPATyp! HMiATBEPAKYIOTh peecTpamil Bifo-
MOCTell B eJIEKTPOHHIl crcTeMi Ta NMPU3HAYAI0Th
CJIiA40ro i nMpouecyajbHOro KepiBHMKA BiINOBiI-
HO /UISl KOKHOTO0 KOHKPETHOr0 PO3C/iAyBaHHS,
NpH BOMY CaMe CJITYMil Ta MPOKYpOp — NMpoue-
CyaJIbHUH KepiBHUK GOpMYIOTH OLIBINY YACTHHY
€JIEKTPOHHOI0 IPOLECYAJIBHOI0 JOKyMeHTa [7,
c.183-184].

Pestomyroun, BapTo 3ayBaKMTH, LIO JOCATHEH-
HSl CyYaCHUX KOMIT IOTEpHHX TEXHOJOTil € BaroMuM
(akTOpOoM yIOCKOHAJIEHHS OpTaHi3aliifHO-TeXHIYHO]
1 METOOMYHO1 POOOTH, a TAKOXK BOXKIMBUM (aKTOPOM
i IBUIIICHHS SIKOCTI TiJITOTOBKY MPOIECyaTbHUX JI0-
KyMEHTIB 32 BCiMa HampsMaMH AisUIbHOCTI MPOKypa-
TypH.

Pedopma opraniB mpokyparypum Ta MOIEpHi3a-
Lis Halmoi AepkKaBd — 1€ OBa BaXIMBI NPOLECH,
SIK1 TTOB’sA3aHl M c00010. HEMOXIUBO ITIABUIIUTH
AKICTh pOOOTH MPOKYypaTypu Oe3 3ampoBaJKCHHS B
Tl ASUIBHICTH 1HHOBAIIMHUX TEXHOJOIIH, 0e3 3MIiHU
MiAX0My CTOCOBHO OMpPALOBAHHS Ta BUKOPHCTAHHS
iHpopMmarii. Amke, came iHPOpMaLiliHi pecypcH Io-
BUHHI CTaTH OCHOBHUM PYIIOPOM PO3BUTKY IIPaBOBOL
nepxxaBu y XXI cTomiTri.

[IpoBenenuii anami3 HO3BOJSE 3aNPOIIOHYBATH:
po3pobutn «IlomoxeHHs] PO aBTOMAaTU30BaHy CHC-
TeMy JOKYMEHTOOOITy TpOKyparypu»; po3poOHUTH

APRILIE 2020



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALTHOHAJTbHBIIT FOPUITHYECKI! KYPHAJL: TEOPHA 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

KpuTepii epeKTUBHOCTI 3IMCHEHHS MPOKYPOPOM
(yHKIIT TpoIecyanbHOTO KypiBHHKA; BIIOPSIKYBAaTH
HaBaHTA)XEHHS HA MPOLIECYaJbHOTO KEPiBHUKA Yepes3
3alpoBaPKEHHs] ABTOMAaTH30BaHOI CHUCTEMH JIOKY-
MEHTO00Iry IPOKYpaTypH.
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Drept civil
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THE PROBLEM OF WEDDING IMPEDIMENTS IN THE CONCEPT
OF NEW FAMILY AND CIVIL LAW REGULATIONS

Ina BOSTAN,
PhD in law, associate professor, Technical University of Moldova

In scopul intemeierii unei familii trainice si sanatoase, atat din punct de vedere fizic, ct si moral, care si-si poata inde-
plini functiile ce-i revin in cadrul societatii, incheierea casatoriei este supusa anumitor cerinte legale: conditii de fond, impe-
dimente la incheierea casatoriei si conditii de forma. Conditiile de fond la incheierea casatoriei sunt acele conditii obligatorii
care trebuie sa existe pentru a se putea incheia casatoria. Lipsa lor determina imposibilitatea incheierii casatoriei. Ca natura
juridicd, impedimentele sunt limite legale ale capacitatii matrimoniale sau ale dreptului de a incheia o casatorie (incapacitati
speciale). Conditiile de forma si, In special, incheierea casatoriei in fata reprezentantului de stare civila constituie forma
recunoasterii sociale a casatoriei, premisa ocrotirii acesteia de citre stat. Cunoasterea acestor dispozitii, privind modul de
incheiere a casatoriei si conditiile de forma, contribuie la stabilirea unei atitudini sdnatoase fata de institutia casatoriei.

Cuvinte-cheie: casdtorie, rudenie, adoptator, curator, conditie de fond, impediment, conditie negativa, opozitie la ca-
sdatorie, eftc.

In order to establish a strong and healthy family, both physically and morally, capable of fulfilling its functions within
the society, the conclusion of the marriage is subject to certain legal requirements: basic conditions, impediments to the
marriage conclusion and formal conditions. The basic conditions to conclude a marriage are those mandatory conditions
that must exist in order to get married. Their lack determines the impossibility of getting married. As a legal nature, the
impediments are legal limits to matrimonial capacity or the right to get married (special incapacities). The formal conditions
and, in particular, the marriage conclusion in front of the civil status representative is the form of social recognition of the
marriage, the premise of its protection by the State. Knowing the provisions about marriage and formal conditions helps you
to establish a healthy attitude towards the marriage conclusion.

Keywords: wedding, kinship, adopter, guardian, basic condition, impediment, negative condition, opposing to mar-

riage, efc.

ntroduction. I started this approach, noting that

many of those who want to get married do not
know what conditions they have to follow for this, and
after marriage, what are their obligations and rights,
and more precisely what is their legal status. The con-
clusion of the marriage has been the subject of atten-
tion of many doctrines, since the earliest times, many
of them have always sought to give the family an ap-
propriate organization, in order to meet its purpose
and important role. Moreover, no institution has such
a decisive role for the human being and society as
the family, standing next to it or losing its own or the
public good side; it can also ruin the nations’ wealth.
It can be very well compared to a foundation and it is
known that if the foundation is strong in a house, the
building is firm, so the entire society progresses if the
family is placed on sound ideas.

The applied materials and methods. The gene-
ral methods of knowing the science of law, such as:
historical, deductive, logical, analytical, comparative,
structural and systematic, etc. represent the methodo-
logical basis of this research. These specific resear-
ch methods have been used and combined, depen-
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ding on the issues addressed in the paper. Thus, the
first method used is the deductive method, through
which the analysis of the texts of doctrinal speeches
was carried out, a method that is found throughout
the whole research. The analysis made by the author
was different, combining the presentation of the the-
oretical elements with exact factual situations in the
jurisprudence, so that the work is not only a rendering
of doctrinal texts, but also a real analysis of concepts.
Due to the comparative method, the problem of im-
pediments has been studied through the approaches
of the most well-known researchers. However, during
the analysis of the subject, the author has also used
some special methods of research such as: statistical,
psychological, sociological, etc.

The results and discussions. The negative back-
ground conditions (impediments or barriers to mar-
riage) are factual or legal circumstances that prevent
marriage from being concluded. As a legal nature, the
impediments are legal limits to matrimonial capacity
or the right to get married (special incapacity). Inde-
ed, the right to get married is a fundamental right of
the person, given by the 48" article, passage (2) of the
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Constitution and the 12% article of the ECHR, but its
exercise is subject to the laws of each country, whi-
ch exactly determine the legal conditions required to
conclude a valid marriage. The biological, psycholo-
gical, social and moral reasons are at the basis of the
impediments.

Both the doctrine and the legislation make a diffe-
rence between the conditions and the impediments, as
the fulfilment of the conditions is proved by the docu-
ments that are filed in the marriage file (birth certifi-
cate, marriage declaration, etc.), and the impediments
are declared only by the future spouses or are invoked
by to third parties by opposition to marriage, or invo-
ked by the civil status representative, who also has
the obligation to verify those declared by the spouses
or the third parties.

In the doctrine we find a multitude of criteria, de-
pending on which the impediments to marriage are
classified, but three of these criteria are of greater
practical significance. So:

a) According to the sanctioning of breaking
the impediment, the impediments can be: voidable
and prohibitive. The impediments are voidable when
their violation implies the sanction of absolute nullity
of marriage. The category of voidable impediments
includes: bigamy, blood relatives, straight lineage re-
sulting from adoption, alienation or mental debility,
same-sex marriage. The prohibitive impediments do
not attract the absolute nullity of marriage, but only
administrative penalties for the official who was not
vigilant to observe them. The impediments to marria-
ge between the adopter’s children with the adopter or
his children (i.e. between the adopted brothers) and
between the guardian and the minor under protection
are prohibitive.

b) According to the people to whom the marria-
ge stops, the impediments are: absolute and relati-
ve. According to the second criterion, the impedi-
ments are absolute when they stop the marriage to
any person. There are absolute impediments, such
as: bigamy, alienation or mental debility and same-
sex marriage. When the marriage is banned only for
certain people, the impediments are relative, so this
category includes: natural kinship, adoption, guardi-
anship, etc.

¢) According to the criterion of the reasons or pur-
poses for which they were provided, the impediments
are of physical, psychic and moral nature. This classi-
fication is not legal, but it explains the purpose of the
impediments. Thus, physical impediments are justifi-
ed by biological, physiological, and moral considera-
tions (e.g. blood relatives); the impediments resulting
from adoption and guardianship are justified by moral
reasons; the impediments resulting from alienation
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and debility are justified by biological, psychological
and social considerations.

All the impediments to marriage are expressly
provided in the 15 article of the Family Code. Thus,
the marriage is not admitted between:

a) people, of whom at least one is already marri-
ed;

b) close relatives up to the fourth degree, brothers
and sisters, including those with a common parent;

¢) the adopter and the adopted person;

d) the adopted person and the adopter’s close rela-
tive up to the second degree including;

e) the curator and the minor person under his or
her guardianship, during the period of the guard;

f) people who, at least one, is provided with a
measure of judicial protection (provisional protecti-
on, trusteeship or guardianship) and when there is no
authorization provided by law at the conclusion of the
marriage;

g) people who are sentenced to imprisonment whi-
le they are doing penance;

h) people having the same sex.

As regards the first limitation provided by the law,
namely that the marriage between people of which at
least one is already married, it is only an impediment
that is imposed by the virtue of the principle of mono-
gamy [1, pp. 12-15]. Thus, a person can successive-
ly conclude more marriages, but not simultaneously.
The violation of this provision, which in fact violates
the principle of consecrated monogamy, is called bi-
gamy (polygamy) and it is sanctioned by the 41* arti-
cle of the Family Code. The impediment is voidable,
since its violation is sanctioned with absolute nullity
and absolute (the married person cannot marry any
other person).

In the case of two successive marriages, we can
make some specifications regarding the destiny of the
first marriage:

- if the first marriage was not valid and it is being
nullified, but the person concludes a second marriage,
there is no bigamy even if the first marriage is decla-
red null at the end of the second marriage because the
nullity has, in principle, retroactive effect;

- if the first marriage breaks out by divorce, there
is no bigamy, but only if the second marriage is con-
cluded after the date of the final divorce or, as the case
may be, from the date of the divorce certificate being
issued by the civil status officer, in the case of the
administrative divorce;

- if the first marriage is terminated by the death
of one of the spouses, there is no bigamy, if the date
of the second marriage is after the date of death, in
the case the spouse from the first marriage is declared
dead by the court’s decision, only the date of death
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established by the court order presents interest, and
this date must be before the new marriage is conclu-
ded by the surviving spouse.

A practical situation that needs to be elucidated
occurs when a person’s spouse declared dead has
remarried and after that the declaration of death is
void, the new marriage is valid and the first marriage
is dissolved on the date of the new marriage. This is
a case of seemingly bigamy solved by the legislator
in favour of the second marriage, taking into account
that it is the one that produces effects, through the
fact that family relationships exist and that the spouse
of the person declared dead was in good faith at the
conclusion of the second marriage. Only in this case
there is no bigamy and the effect of voiding the first
marriage occurs on the date of the second marriage.
If, however, the spouse of the person declared dead
was in bad faith, that is, he knew that in reality the
deceased spouse is alive, then he is guilty of bigamy,
and the second marriage is nullified, being concluded
with the violation of the impediment which resulted
from the existence of an earlier marriage.

The impediment of blood kinship, which is op-
posed to marriage between close relatives, has been
known since the ancient times. It imposed itself, in
order to ensure a healthy ancestry as well as for moral
considerations of family relations [10, p. 63]. There-
fore, breaking the impediment resulting from blood
kinship is sanctioned both by the nullity of the marri-
age and by the incrimination of the sexual intercourse
between the first-degree relatives up to the third de-
gree, including brothers and sisters in collateral line.
According to the 15" article, the first passage, letter
b) of the Family Code, the marriage between the
first-degree relatives, up to and including the fourth
degree, brothers and sisters, including those with a
common parent, is forbidden.

The second, third and fourth degree relatives are
excluded from the text of the law, which implies that
these relatives may marry each other. We consider
this to be inadmissible, at least from the biological
and medical points of view, because it is considered
that the unions between close relatives are thought to
have an unfavourable influence on family life and do
not provide healthy descendants. Perhaps this is an
error of the legislators and we believe that this will
be corrected. In our opinion, this impediment should
be reformulated as follows: “The marriage between
the first-degree relatives, indefinitely, and between
the relatives up to the fourth degree inclusive is for-
bidden.”

Two clarifications are necessary with regard to this
impediment: kinship is an impediment regardless of
whether it is from the marriage or not: for identity of
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reason, the kinship which is not from the marriage is
an impediment to marriage, even if it was not legally
established.

And the relationships resulting from adoption are
an impediment to marriage. Family law, i.e. the 15%
article, part (1), letters ¢) and d) of the Family Code
[3], provides that the marriage is interrupted: between
the adopting person and the adopted one; the adopted
person and the adopter’s close relatives up to the 2nd
degree inclusively. Here we can add that the marria-
ge between those adopted by the same person is also
forbidden.

Therefore, in the case of adoption, the impedi-
ment exists in two respects:

a) As regards the relations of the adopted person
with his / her natural relatives, that is to his / her fa-
mily of origin, although, as a result of the adoption,
he / she ceases any legal relationship of natural kin-
ship. The marriage between the adopted person and
his / her natural relatives is forbidden, because this
impediment is based on the existence of a blood con-
nection;

b) As regards the relations between the adopter
and his relatives, on the one hand, and adopted per-
son, on the other hand, the marriage is also forbidden,
because the adoption, being full of effects, is assimi-
lated to natural kinship.

This impediment is justified primarily by the moral
considerations, because practically, the people menti-
oned in the 15 article, part (1), letters ¢) and d) of the
Family Code [3] lead a common family life. Secon-
dly, it means a legal consideration, namely, avoiding
the overlapping of the relationship of marital kinship,
resulting from marriage, with those resulting from
marriage.

The Family Code also provides that during the
trusteeship the marriage between the curator and
the minor person under his guard is also stopped.
Obviously, the impediment works as long as the trus-
teeship exists. The marriage becomes possible after
the person stops to be a curator or the court closes the
trusteeship. We consider that this impediment is jus-
tified by the following reasoning: to protect the per-
son under guard against a marriage concluded by the
curator because of material interest; in order to avoid
influencing or distorting the consent of the person un-
der guardianship.

Another impediment provided in the 15™ article,
passage (1), letter f) of the Family Code [3] consists
in prohibiting the conclusion of a marriage between
the people, towards whom a judicial protection mea-
sure (provisional protection, trusteeship or guardi-
anship) is established and there is no authorization
provided by law at the conclusion of the marriage.
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For a detailed analysis of this impediment, it is neces-
sary to specify which people fall within the category
of those who benefit from a temporary protective mea-
sure. Thus, according to the 65™ article, part (1) of the
Civil Code of the Republic of Moldova [4] a person
who has reached the legal age or who has acquired
full capacity in another legal way and who, due to
a mental illness or physical, mental or psychological
deficiency, cannot, fully be aware of his/her actions or
express the will, may benefit from a protective mea-
sure, established according to his/her state or situati-
on. The judicial protection measures vary according
to the intensity of intervention in the person’s life. If
the previous civil law provided the lack of legal ca-
pacity and the establishment of guardianship as the
sole protection measure, the new changes in the civil
law propose diversification to respond to the need to
adopt the measure to the specific situation of the indi-
vidual concerned. The proposed measures are:

a) Temporary protection, which is for a short pe-
riod of time (maximum 12 months). The court will
designate a temporary guardian who will assist (ap-
prove) the person protected in certain documents or
represent him/her in those documents. The tempo-
rary protection does not affect the legal capacity of
the protected person, except in the area in which the
temporary guardian acts;

b) The trusteeship lasts for a maximum of 5 years.
The court will designate a curator who will assist the
protected person in certain legal documents by con-
sent or he will represent him/her in some legal do-
cuments. With regard to these documents, the person
is limited in legal capacity, but he remains able to
conclude all other documents.

¢) The guardianship lasts for a maximum of 5
years. The court will designate a guardian who will
represent the protected person in all his documents.
The guardianship has the effect of depriving of the le-
gal capacity, except for the documents expressly per-
mitted by law (e.g., current documents of little value)
and by the court’s decision (the court may expressly
state which acts may be concluded by the guardian).

And if we have to go back to the impediment, the
marriage of the person, in respect of whom the truste-
eship has been established, is allowed at the person’s
own will on whom the protection measure was esta-
blished, if the court did not order to establish the trus-
teeship, that this is only allowed with the consent of
the curator or, in the case of the curator’s refusal, with
the authorization of the guardianship authority. In ac-
cordance with the 120™ article of the Civil Code of the
Republic of Moldova, the marriage of the person, to
whom the guardianship was established, is permitted
only with the authorization of the family council or,
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in its absence the guardianship authority, after hea-
ring the future spouses and, where appropriate, the
parents [4].

With regard to this impediment, certain clarifica-
tions are required, namely:

- If the person is subject to the temporary protec-
tion measure and does not affect his / her legal ca-
pacity, he / she may conclude the act of marriage by
himself/herself, provided that he / she is assisted by
the temporary guardian;

- If the person is subject to the protection measure
in the form of a trusteeship, a measure which limits
him / her in the legal capacity, the conclusion of the
marriage is allowed at the person’s wish, only if the
court has not ordered by a decision that it is possible
only with the curator’s consent or guardianship au-
thority;

- If the person is subject to protection in the form
of guardianship, the measure that leaves the person
without the legal capacity, the conclusion of the mar-
riage is only allowed with the permission of the fami-
ly council or the guardianship authority and after the
hearing of the future spouses and, if appropriate the
parents.

The family law also prohibits the marriage betwe-
en the people sentenced to imprisonment, while they
are in prison. This impediment is part of the category
of relative impediments and it is justified by not re-
specting the purpose of the marriage and the family
provided by law. Or, the foundation of the family re-
lationships is the content of marriage, its necessary
and determining cause [7, p.13]. The conclusion of
the marriage generates a multitude of relationships of
a different nature: social, moral, legal.

The personal effects are the main category of the
marriage consequences, which subordinates its class
to patrimonial effects and materializes in a broad
spectrum of marital relationships lacking in economic
content, and their valuation in money is impossible.
The doctrine of the Family Law[8, pp. 76-82] belie-
ves that through the personal effects of the marriage,
we must mainly understand the following non-patri-
monial obligations that the spouses assume through
the marriage: granting mutual moral support; marital
fidelity; common dwelling; marital duties, etc. More-
over, the spouses have the obligation to agree on all
marriage issues. This obligation is based on the mu-
tual trust and respect that one owes to the other one.
The spouses will decide together on both their public
and private lives, will make decisions on all their acts
and deeds, as the consequences of a spouse’s acts or
deeds can influence the other one in various forms
and intensity. This impediment has been included by
the legislator, at least, because when one of the spo-
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uses is sentenced to imprisonment this leads to the
impossibility of achieving the goal of getting married
and having a family. Or, to conclude a marriage with
another purpose than that of having a family is sanc-
tioned with nullity.

Regarding the last impediment to marriage, that
of sexual differentiation between the future spouses
(provided by the 15 article, passage (1), letter h [3],
although the tendency of European doctrine and ju-
risprudence has gained a new dimension by legisla-
ting of same-sex marriages (currently, in Europe, 15
countries accept same-sex marriage), our legislator
has explicitly and unequivocally stipulated the condi-
tion of sexual differentiation: “same-sex marriage is
forbidden” [3, art. 15, letter h].

From the legal texts cited above, we can conclu-
de that only by exercising the fundamental right to
marriage, a man and a woman can acquire the status
of “spouses” and the conclusion of the marriage, as
a principal effect, leads to the founding of a family.
Being considered the “natural and fundamental ele-
ment of the society”, the family cannot be concluded
through a same-sex marriage. As some authors claim
that the same-sex marriage, being against the natu-
ral, does not give birth to the family as a natural and
fundamental element of the society, such a marriage
cannot cause the emergence of a natural family [2,
p-15-20].

The 12™ article of the ECHR [5] provides that,
from the legal age, men and women have the right
to get married and to found a family in accordance
with the national laws governing the exercise of this
right. The text therefore means the marriage between
a man and a woman. The 9™ article of the Charter of
Fundamental Rights of the European Union, signed
on the 7" of December 2000 and being in force on
the 1% December 2009, also provides that the right
to get married and to found a family is guaranteed
by the national laws governing the exercise of those
rights. It is true that ECHR jurisprudence in this area
has evolved significantly in recent years. Thus, the
Court held that the provisions of the 12" article of the
Convention do not result in the right of same-sex cou-
ples to conclude a marriage and the Member States
are not obliged to regulate homosexual marriages. At
the same time, the Court establishes that the unions of
people of a different sex or of the same sex enjoy the
protection of the 8" and 14" articles of the Conventi-
on [5]. Under these conditions, the states are obliged
to give recognition and protection to family life based
on both marriages, that have the family as the basis,
namely the traditional family, as well as the family
relationships that are not marriage-based, including
same-sex unions.
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An extra step was taken in the case of Schalk and
Kopf against Austria by the judgment of 24 June 2010
[11]. Thus, on the one hand, the Court held that the
12™ article seems unable to establish the idea of the
right to homosexual marriage, the margin of appreci-
ation recognized by the states in this field still rema-
ins important. The Court upheld the previous juris-
prudence, through which it has stated that “although
it is true that there are a number of contracting states
that extended the marriage to same-sex partners, this
reflects their own vision of the role of marriage in
those societies and cannot be deduced (...) from the
interpretation of the fundamental right as established
by the Contracting States in the 1950 Convention.”
Accordingly, neither the ECHR nor the Charter of
Fundamental Rights of the European Union obliges
the Member States to regulate the marriages between
people of the same sex.

From this perspective, the 15" article, part (1),
letter h) [3] agrees with the Court’s current view of
this institution as regards the prohibition of same-sex
marriages. On the other hand, the Court held that al-
though the homosexual union does not fall under the
12™ article of the ECHR, it benefits from the protec-
tion of the 8™ article “family life” and the 14™ article
“non-discrimination” of the Convention [5], which
requires the States to offer these couples the possibili-
ty of legal recognition of their relationship through an
appropriate regulation.

The heterosexual character of the marriage is of
public order. From the theoretical point of view, the
sex of each of the future spouses is established with
the birth certificate, which contains a heading in this
respect. Concluding a marriage without fulfilling this
condition leads to absolute nullity, being a conditi-
on of the marriage essence. Practically, this conditi-
on may be of interest to people whose gender is not
sufficiently differentiated. The judicial practice has
decided that “the hermaphroditism is a definitive ge-
nital abnormality that prevents procreation and sexual
relations between the spouses” and the solution that
is required is the absolute nullity of such a marriage.
The court must determine on a case-by-case basis,
on the basis of medical evidence, whether a “genital
malformation” constitutes or not, a lack of sexual di-
fferentiation such as to prevent marital relationships
between the spouses [6, p. 21].

This character also raises legal issues in the case of
so-called “transsexualism”, as well as in the event of a
subsequent change in sex. Being named in some medi-
cal papers, “the paranoid sexual metamorphosis,”’the
transsexualism is mainly characterized by an obsessi-
ve desire of a person to change his/her sex, through
the intimate and authentic feeling of being part of the
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opposite sex. In another form, the transsexual is the
one that physically belongs to a sex, but psychically
has the feeling of belonging to the other sex. This per-
son tries through surgery to adapt physical characters,
mental manifestations [9, p.138].

The question was whether such a person could get
married. From the point of view of law, the marriage
to a person with anatomic gender is valid, and not
to his imagination. If the sex change was registered
with the civil status service, the male transsexual,
who became a woman, can only marry a man, and the
female, who became a man after the surgery, can only
marry a woman.

The issue of transsexualism is distinct from the is-
sue of same-sex marriages or unions.

In the case of transgendered identity and the chan-
ge of sex through medical intervention, the provisi-
ons of the 66™ article, passage (2) letter ¢) of Law no.
100/2001 on civil status documents, which stipulate
that in the documents of birth and, where appropri-
ate, marriage or death, there shall be mentioned the
changes in the civil status of the person, including the
situation of the change of sex. Therefore, the law re-
cognizes the effects of sex change through medical
intervention, both in terms of civil status and name.

This means that the gender difference, as a pre-
requisite for the validity of the marriage, takes into
account not only the biological sex, but also the gen-
der resulting from a medical intervention. The person
who has acquired a new sexual identity through the
effect of a medical intervention may, therefore, marry
a person of the opposite sex to the sex thus acquired.
Therefore, the condition of gender difference is ful-
filled, as sex can no longer be determined solely on
purely biological criteria.

Even though there is no explicit legal provision
in civil and family law, the solution is unambiguous,
following the ECHR’s jurisprudence.

Thus, in 2002, the Court stated that, indeed, the
12% article of the ECHR guarantees the right for a
man and a woman to get married and to found a fami-
ly, but it admitted that the criterion of determining the
sex can no longer be exclusively biological. Since the
adoption of the Convention, the marriage institution
has been strongly shaken by the evolution of the so-
ciety, and the advances in medicine and science have
led to radical changes in transsexuality. In this regard,
the ECHR considers that it is artificial to assert that
people who have undergone a sexual conversion are
deprived of the right to get married, since, according
to the law, it is possible to marry a person whose sex
was changed.

Therefore, taking into consideration the 8™ article
of the ECHR, it cannot be denied the legal recogni-
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tion of the sex change which was operated, so that
there is no justification for depriving such a person of
the right to get married, according to the 12% article of
the ECHR. The problem of person’s sexual “conver-
sion” is, however, distinct (by appropriate modificati-
on of civil status documents) from the question of the
right to get married. The Court also reiterates that the
fact that the new couple cannot procreate is irrelevant
because it is not an essential element of marriage and
the right to found a family also implies the right to
adopt. It follows that the person who has undergone
a medical intervention to change the sex may marry
a person of the opposite sex to the sex as a result of
the medical intervention. But here, we consider that
the obligation to communicate this circumstance to
the future spouse should be held, in the absence of
this communication, the marriage is cancelled for the
deceit.

Some possible legal complications may, also, oc-
cur if the person who is taking a medical interventi-
on to change the sex is already married. Under these
circumstances, there can be a situation of a same-sex
marriage, the case in which two hypotheses can be
distinguished:

- if there has been no clear gender distinction since
marriage, then that marriage is null and void;

- if a cause for invalidity cannot be identified as
soon as the marriage is concluded, then the marriage
fate after the medical intervention of one of the spou-
ses’ sex changes is discussed.

Two situations can also be identified here: a) if the
other spouse didn’t approve such a medical interven-
tion, then he may ask for the divorce for the impossi-
bility of continuing the marriage, for the fault of his
spouse who has changed his/her sex: b) if the other
spouse approved such a medical intervention, then
he can no longer ask for divorce and the transsexual
spouse’s fault cannot be held. On the other hand, it is
no longer possible to continue the marriage between
two people of the same sex. Some authors considered
that in the absence of an explicit regulation and ap-
plying the rules of common law, the solution should
be the inefficiency of the marriage, but others opted
for the termination of the marriage on the date when
the civil status record is mentioned about the change
of the sex through assimilation with the “death” of
one of the spouses as a cause of the marriage termi-
nation.

In conclusion, at what has been discussed, we can
confirm with certainty that the family and marriage
have had an evolution over the time and the transfor-
mations of economic and social life, the morals, the
traditions and the customs have influenced them. We
can also mention that between marriage and family,

95



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAITMOHAJTbHBII FOPHIMYECKI KYPHAJL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

on the one hand, and the social life as a whole, on
the other hand, there is a permanent process of in-
fluence, conditioning and adjustment. At the level of
family life and in the relations between the partners,
the changes do not have the same essence and depth
as those in social life and, above all, they do not auto-
matically establish themselves. The changes that have
happened in the family patterns are also the result of
the convergent action of cultural, psychological, legal
and moral factors.

Bibliography

1. Apetrei 1., Dreptul familiei. lasi: Venus Publishing
House, 2005.

2. Bodoasca T. Studii de dreptul familiei. Bucuresti:
C.H.Beck Publishing House, 2007.

3. Family Code of the Republic of Moldova. Adopted
by the Parliament of the Republic of Moldova by Law no.
1316-XIV 0f 26.10.2000 // Official Journal of the Republic
of Moldova, no. 47-48 / 210 0f 26.04.2001, art. 41.

4. Civil Code of the Republic of Moldova. Adopted
by the Parliament of the Republic of Moldova by Law no.
1107-XV of 06.06.2002 // Official Journal of the Republic
of Moldova, no. 82-86 /661 of 22.06.2002, art. 120 // repu-

96

blished in the Official Journal of the Republic of Moldova
no. 66-75 of 01.03.2019.

5. The Convention for the Protection of Human Rights
and Fundamental Freedoms, signed in Rome on 4 Novem-
ber 1950, ratified by Parliament's resolution no. 1298 of
24.07.1997, in force since 21.08.1999.

6. Dogaru 1., Cercel S. Drept civil: partea generala.
Bucuresti: C.H.Beck Publishing House, 2007.

7. Filipescu L.P., Filipescu A.l. Tratat de dreptul famili-
ei, the 6th edition, Bucuresti: ALL BECK Publishing Ho-
use, 2001.

8.Florian E. Dreptul familiei, the 2nd edition, Bucuresti:
C.H.Beck Publishing House, 2008.

9. Scripcaru Gh., Ciucd D., Astarastoae V., Scripcaru
C. Bioetica, stiintele vietii si drepturilor omului. lasi: Poli-
rom Publishing House, 1999.

10. Staniloae D., Teologia Dogmatica Ortodoxa, III.
Bucuresti, 1978.

11.https://www.juridice.ro/wp-content/
uploads/2017/05/Schalk.pdf (seen on the 19.03.2019).

INFORMATION ABOUT THE AUTHOR
Ina BOSTAN,

doctor of law, professor, Technical University
of Moldova

E-mail: bostan.ina78@gmail.com

tel. 069554662

APRILIE 2020



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALTHOHAJTbHBIIT FOPUITHYECKI! KYPHAJL: TEOPHA 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

Drept administrativ

YIK 342.9

®YHKIIII HAYKH AIMIHICTPATUBHOI'O IIPOLHECYAJIBHOI'O ITPABA
TA ®YHKUII A/IMIHICTPATUBHOTI'O ITPOLHECY (ITIOPIBHAJIBHA
XAPAKTEPUCTHUKA)

Heas I'YTh,
KaHAWJAT IOPUINIHUX HayK, JOLECHT Kadeapu KOHCTUTYLIHHOTO IpaBa
KuiBcrkoro HamioHansHOTO yHiBepcuTeTy iMeHi Tapaca [lleBuenka

V¥ crarTi po3kpuTa crenudika BAKOPHUCTAHHS B FOPUANIHINA HAYII TEPMiHIB «PyHKITIT HAYKH aaMiHICTPpaTHBHOTO TPOIIe-
CyalTbHOTO TIpaBa» Ta «QyHKIIIT aIMiHICTPAaTUBHOTO MPOIIECY», @ TAKOXK MPOBOIUTHCS TTOPIBHSIbHA XapaKTEPUCTHKA 3MICTY
LUX NOHSTh. 3a3HAYAETHCS, 1110 B HAYKOBIH mTepaTypl JIy>Ke 4acTo 11i MOHATTS OTOTOKHIOIOTHCS, IO BILTUBAE Ha Pe3yJbTaTH
HayKOBHX nmocimkeHb. OyHKINT HAyKH aJMiHICTPATHBHOTO TPOLECYATTHOTO MPaBa XapaKTepu3yioTh LIlJILOBy CIIpsIMOBa-
HICTh MISUTBHOCTI JIFOMCH MO0 OTPUMAaHHS HOBHX 3HAaHb IPO aJMiHICTpaTuBHUI mponec. OyHKINT K aaMiHICTPAaTHBHO-
TO NPOIECY PO3KPUBAIOTH LiTHOBE MPU3HAYCHHS TaKoi (POPMHU AiSTIBHOCTI aJIMIHICTPAaTUBHUX CYAIB SIK aMiHICTpaTUBHHI
mporec. Came TOMY KiTBKICTh Ta HaiMEHYBaHHS (QYHKIIIH, SIKi peasli3yloTh Hayka aaMiHiCTPaTUBHOTO MPOIECYaTbHOTO
TpaBa Ta aaAMiHICTPaTUBHUH MPOIIEC, CYTTEBO Pi3HATHCS MiK CO00I0.

Kniouosi cnosa: aominicmpamusnuti npoyec, (QyHKYii HayKu, HAyKa AOMIHICMPAMUEHO20 NPOYECYAIbHO20 Npaesa,
@yHKYil admiHicmpamueHo2o npoyecy.

FUNCTIONS OF SCIENCE OF ADMINISTRATIVE PROCEDURAL LAW AND FUNCTIONS OF
ADMINISTRATIVE PROCESS (COMPARATIVE CHARACTERISTICS)

Nelia HUT,
Candidate of Law, Associate Professor of the Department of Constitutional Law
Taras Shevchenko National University of Kyiv

In the article the specifics of the use of the terms «functions of the science of administrative procedural law» and
«function of the administrative process» are revealed, as well as a comparative characterization of the content of these
concepts. It is noted that in scientific literature these concepts are often identified, which affects the results of scientific
research. The functions of the science of administrative procedural law characterize the purposeful activity of people to
obtain new knowledge about the administrative process. The functions of the administrative process reveal the purpose of
such a form of activity of administrative courts as the administrative process. That is why the number and naming of the
functions implemented by the science of administrative procedural law and the administrative process differ significantly
among themselves.

Keywords: administrative process, functions of science, science of administrative procedural law, functions of
administrative process.

FUNCTIILE STIINTEI DREPTULUI PROCESUAL ADMINISTRATIV SI FUNCTIILE PROCESULUI
ADMINISTRATIV (CARACTERISTICA COMPARATIVA)

Specificul utilizarii termenilor ,,functii ale stiintei dreptului procesual administrativ” si ,,functia procesului administra-
tiv” sunt descrise 1n articol, precum si o caracterizare comparativa a continutului acestor concepte. Se observa ca in litera-
tura stiintifica, aceste concepte sunt adesea identificate, ceea ce afecteaza rezultatele cercetarilor stiintifice. Functiile stiintei
dreptului procesual administrativ caracterizeaza orientarea cu sens a activitatilor oamenilor pentru a dobandi noi cunostinte
despre procesul administrativ. Functiile procesului administrativ dezvaluie scopul acestei forme de activitate a instantelor
administrative ca proces administrativ. De aceea, numarul si denumirea functiilor implementate de stiinta dreptului proce-
sual administrativ si procesul administrativ diferd semnificativ intre ele.

Cuvinte-cheie: proces administrativ, functii de stiinta, stiinta dreptului procesual administrativ, functii ale procesului
administrativ.
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HOCTaHOBKa npoodsemn. B Teopii mepkaBu Ta
1paBa, a TaKOK B HayIll aJMIHICTPaTHBHOTO
MpaBa Ta TPOIECY IPOMOHYETHCS BEIHKA KUIBKICTH
OyMOK MO0 (PYHKIIH FOPHIMYHOL HAYKH, hyHKIi#
FOPHIMYHOTO NPOLIECY Ta QYHKILiiT a/IMiHICTPATHBHOTO
nporuecy. Maife BCi HAyKOBLI CXOISTHCSI B TOMY, IIO
(yHKIIT FOPHAMIHOI HayKH Ta (YHKIi IOPHIIIHOTO
nporecy € PISHEMI NPABOBUMH SIBUIIAMH SIK 33 CBO-
iM IPU3HAYCHHSM, TaK 1 KIACH(IKALIHHIM [OLUIOM.
Pazom 3 THM, HEpIIKO TIPU XapaKTEPUCTHIT (YHKIIIH
aIMIHICTPATHBHOTO TIpaBa HAMArarThCs BUKOPHUCTOBY-
BaTH T IXOITH, SIKi TPAIUIIIITHO BHKOPHUCTOBYIOTHCS TIPH
BHCBITIICHHI BH/IIB Ta 3MicTy (QYHKI[IH FOPHINYHOI Ha-
yku. Harpukiraz, mporHoCTHYHY (BYHKITIFO YacTO BHKO-
PHCTOBYIOTh MPU XapaKTEPUCTHII (DYHKIIIH TPaBOBOIO
PETYAIOBaHHS, a MPAKTUYHO-TIPUKIIAIHY (PYHKIIiO — SIK
OZIMH 13 MPOSIBIB PaBO3acTOCOBHOI AismbHOCTI. 1O. B.
[MupokkoBa y cBOill mpaii, TPUCBSYEHIN (YHKLiIM
KOHKPETHOI Taiy3i mpaBa, KOHCTAarye, [0 aHATiTHKO-
MPOTHOCTHYHY, OpraHi3aliiHO-KOOpAVHALIHHY Ta
CHHEpreTUYHy Tramy3eBi (yHKWii ciifg BimgHecTH IO
MDKrajy3eBuX (YHKIIH aaMiHICTPaTUBHOIO IpaBa
(miacucrema TpeThoro piBaA) [1, c. 154, 187]. MoxHa
IIPUBECTH 1 3BOPOTHI NPUKIIAIAH, KOJIH COLiaabHI (PyHK-
i1, 110 MpUTaMaHH1 IOPUANIHIA HAYTIl, 3a9UCIISIOTh 10
dbyskmii ropunmaaoi Haykd. 3okpema, O. @. CkakyH
BHIULIE cepen HYHKITIN Teopii epkaBy Ta Ipapa ImoJTi-
THYHY QyHKLIIO [2, ¢. 12-13]. Taki cynepeuwimsi 1yMKa
HETaTHBHO MO3HAYAIOTHCA B LIJIOMY Ha JOCIHiIKESHHSIX
(DYHKIIH FOPUIMYHOIO Mpouecy Ta 6e3mocepeHbo
(byHKIIiH aAMIHICTPATHBHOIO POLICCY.

3arajipHi MiIXoAWd 00 BU3HAYEeHHA (QYHKUIM 10pH-
IUYHOT HayKH1, HAyKH aIMiHICTPaTUBHOTO MPOLIECyalb-
HOTO TIpaBa Ta agMiHICTPaTHBHOTO MPOIIECY PO3KPHUBa-
foThCs y Tipamsix B. b. ABep’siHoBa, B. M. bep3enko,
IO. I1. butsxa, A. C. Bacunbena, T. O. Konomoelrs, O.
B. Ky3smenxko, B. O. Jlazaperoi, O. M. MukosneHKo,
E. M. Mypan’ss, 1. JI. ITerpyxina, FO. B. Ilupoxko-
Boi, O. ®. CkakyH Ta iHIMUX BYCHHUX. Pazom 3 ThM, B
IOPUANYHIN JiTepaTypi BiACYTHS €JMHA TOYKA 30py Ha
Kputepii knacugikamii, a TAKOK Ha CIiBBiAHOLICHHS
(GyHKUIH IOPHIMYHOI HAYKU Ta IOPUIMYHOTO IPOLIECy.

VY 3B’S13Ky 3 UM, BXJIMBUM OauuThCS aHAII3 ITy-
MOK HayKOBIIIB, 5IKi pO3IAAat0Th QYHKIT IOpUANMIHOL
HayKH, B TOMY YHCIIi HayKH aJMiHICTPaTUBHOIO MpPO-
[IeCyaJIbHOTO TIpaBa, OCOOJMMBO B KOHTEKCTI BH3HA-
YeHHS (QYHKIH aaMiHicTpaTuBHOro mporecy. OTxe,
MOPIBHsUIbHA XapaKTepUCTUKa (GYHKI[H HAayKd Ta
IOPUIMYHOTO TIpoliecy Oyjie KOPUCHOO ISl PO3BHUTKY
ySBJICHb TIPO (DYHKII amqMiHICTPAaTHBHOTO TPOIIECY B
aJIMiHICTPaTUBHO-TIPABOBIN JTOKTPHHI.

Hayxa  aominicmpamusnozo  npoyecyanbHozo
npasa.

[epr Hi>k BU3HAYUTHCH 3 PYHKLISIMUA HAYKH aMi-
HICTPaTHBHOTO MPOLECYATLHOTO MpaBa, BAXIINUBO Bil-
MOBICTH Ha MUTaHHS: «Yu icCHy€e HayKa afMiHICTpaTHUB-
HOTO IPOLIECYaTBHOTO MpaBa?».
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Ti HaykoBLi, 0 OOIPYHTOBYIOTH HEOOXiTHICTBH
CTBOPCHHS B CHCTEMI TpaBa YKpaiHH caMOCTIifHOI ra-
JTy3i 3 Ha3BOKO «aIMiHICTPATHBHE MPOLECYANbHE npa-
BOY, ABTOMATHYHO TOBOJATH 1 ICHYBAHHS BITOBITHO
HaykH. [10SCHIOETBCS 11€ THM, 10 B FOPUAWYHIN HayIIi
Tpa;[I/IuiﬁHo CKJIQJIOCS JBa IIAXOOH 0 (bopMyBaHH;I
BHIIIB IOPUIWIHIX HayK: 1) raJTy3eBuii T AX1T (Bc1
raimy3i mpaBa MaiOTh BIJIIOBiIHI Taly3eBi IOPUANYHI
Haykd); 2) MDKraTy3eBHH TAXid, KOJIW BiIOyBa€Th-
cs1 00’ €THAHHS IOPUANYHUX 3HAHB 13 3HAHHSAMH 3 1H-
MUX HayK (Hampukiad, KPUMIHATICTHKA, FOPUINIHA
ricuxoJioris 1 iH.). [lepexoHani B TOMY, ITI0 T1€ XHOHUI
MiAX11, KU raJbMy€e PO3BUTOK HAyKH, MO-TEpIe, Y
cyMixHUX cepax, ToOTO ciepax, siki mOTpeOyIOTH
KOMIUIEKCHOT yBaru Ha 0a3i 3HaHb JIEKLTBKOX HayK.
Hamnpukiazn, iHCTUTYT Meaialii B aAMiHICTpaTHBHOMY
mporieci. XTo € THM (paxiBIeM, STKUI 3MOXKE AOCIIIH-
TH OCOOJMBOCTI 3MiCTOBHOI'O HAITOBHEHHS, 4 ITi3HIIIIE 1
0COOJTUBOCTI pealtizallii bOro MPaBOBOTO IHCTUTYTY?
SIkIo Memianito JOCTiKyBaTUME FOPHUCT-HAYKOBEIIb,
TO He OyayTh BpaxoBaHi 3700yTKH IICHXOJIOTII SIK Ha-
YKH TIPO TICHXIYHI SIBUINA Ta TIOBEAIHKY JIFOIMHA Yepe3
MPHU3MY ICHYIOUMX TICUXIYHUX SBUIL. | HaBMmaku, K0
MEIaIiio TOCHIHKYBaTUME TICHXOJIOT-HAYKOBEIb, TO
3M00YTKH IOPUIUYHOI HAYKH, KA BUBYAE TIPABO Ta BCI
Horo nposiBM (IIpaBOBiAHOCHHH, IPABOCBIIOMICTh, Me-
XaHi3M TPaBOBOTO PETYIIOBAHHS TOIIO), 3aJIUINATHCS
no3a ioro yBaru. Cy4acHHid pO3BUTOK HayKH B LILIIOMY
Ta FOPUIUIHOI HAYKH 30KpeMa 0aYnThCs Y BU3HAHHI Ta
PO3BHUTKY OKPEMHX HAyKOBHX HAIpsIMIiB, SKi 30Cepe/l-
XKYIOTh CBOIO yBary Ha THX MPeAMETax Ta SBHUIIAX, 10
BHITAJAIOTH 13 chepH TpaauIiHHIX HAYK Ta TaTy3eBHX
IOPUINYHUX HayK.

[o-apyre, ramyseBuiil miaxixg y ¢GopMyBaHHI BH-
IiB IOPUINYHUX HAyK TalbMy€ PO3BUTOK ITi€l HayKH
y chepax, saKi 3a0e3MeuyoThCs crenuIYHIM MPaBo-
BUM PETYIIIOBaHHSM, ajie Iie CrenudiuHe peryTtoBaH-
HS TaK 1 He CTalo 3 PI3HUX NMPUYMH MiAIPYHTAM IS
(hopMyBaHHSI CaMOCTIHHOI Taiy3i mpasa (MirpauiﬁHe
TpaBo, MEJUYHE MPaBo, CIOPTHBHE MpaBo i ix.). Ha-
TNPUKITAJ, NPEACTABHUKA HAyK aJMIHICTPATHBHOIO Ta
IUBLUILHOTO MPaBa YacTO HETATWBHO BUCIIOBIIOIOTHCS
PO CTaTyC TrOCMOAAPCHKOTO MpaBa, HA3UBAIOYH HOTO
IITyYHAM YTBOPEHHSM B CHCTEMI IpaBa, SIKE IMOE-
HaJIO aJMiHICTPaTUBHO-TIPABOBI Ta IUBLIHLHO-TIPABOBI
HOpMH. TOOTO TIi] CYMHIB CTaBHUTHCS CTATYC TOCIOap-
CBKOTO TIpaBa sIK Tairy3i mpaBa Ykpainu. Pazom 3 Tum,
JKozIeH (haxiBeb 3 aMIHICTPAaTHBHOTO M ITUBLIIHLHOTO
npasa, Mo-mepiie, Ha cdepy rocrnomapcbKuX MpaBo-
BiTHOCMH HE 3BEpPTaB JOCTaTHhOI YBarw, IMO-IpyTe,
HE MII' KOMIUIEKCHO 3 BpaxyBaHHSM OCOOJIMBOCTEH
MyOTiYHO-NIPABOBOTO Ta IPUBATHO-IIPABOBOTO PETy-
JIFOBAaHHSI TMOSICHUTH CTieln(iKy HUX MPaBOBiTHOCHH.
Ha namy nymky, HaBiTh TOH (akT, 110 TOCTIOAAPCHKE
IIPaBO HE € rajy3s3io Ipasa, He BiAMiHsAE (HAKTy iCHY-
BaHHS HayKH TOCIIOJAPCHKOTO IpaBa. B mpomy ceHci
MTOBHICTIO TIOTOKYeMOCs 3 gymkamu O. M. MukoseH-
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KO, sIka OOTPYHTOBYIOUM HEOOXIIHICTh BH3HAHHS Ha-
VKU aJMiHICTPAaTUBHO-ICTIKTHOTO IIpaBa 3a3HAYMIIA;
«... IOpUJWYHA HAayKa HE MMOBUHHA IPUB’S3yBaTHUCS
BUKJIIOYHO JI0 Taly3el mpasa (THM Maye, IO CbOTOJI-
Hi OJCH HAyKOBELb HE MOXKE 3alpornoHyBaTH Oe33a-
MIEPEYHUI MEPeiK TaKWX Tany3edl B CHCTeMi IpaBa
VYkpainu). [lepekonani, o Hayka iCHye sSK Ha piBHI
OKpeMUX TiAranay3ei mpasa, Tak i MPaBOBUX IHCTHUTY-
TiB. [IuTaHHA MOXXE BUHUKHYTH JIMIIIE CTOCOBHO CTY-
TIeHsT CHCTEMAaTH3allii 3HaHb y BIMMOBIMHIN HayIi» [3,
c. 80-108].

[Ipo HexocTaTHIM piBEHL CUCTEMATH3AITil 3HAHb Ha-
VKU aJIMiHICTPaTHBHOTO MPOIIECYaTbHOTO TIpaBa MOX-
Ha Oyno rosoputu B 2005 porti, KOJu BCi OCIiKEHHS
aJIMIHICTPaTUBHOTO CYJOYMHCTBA OOMEXKYBAIUCS JC-
CSTKOM HayKOBO-JIOCITITHUAX TIPallh, B IKUX TIEPSBAKHO
OOIPYHTOBYBAJIACh JIOIUIBHICTE CTBOPEHHS aJ[MiHi-
cTpaTuBHOI focTulii B Ykpaini. ChOroaHi >x Hayka aj-
MiHICTPAaTUBHOTO TIPOIIECYATBHOTO TIPaBa € CHCTEMOIO
3HAHb PO aJMIHICTPATUBHE IPOIIECyaIbHE TIPaBo, ic-
TOPIIO Ta TIEPCTIEKTHBH HOTO PO3BUTKY.

Dyuryii' HayKu AOMIHICMPAMUBHO20 NPOYECYab-
HO20 npasa.

Tpaawmiiiao QyHKITIIO0 HAyKH BU3HAYAIOTH SK POJIb,
Ky BOHA BiIirpae cepel iHIIMX BUIIB CBITOIIALY Y
cycnuectBi [4, ¢. 27]. O. M. MuKOJIEHKO 3arporio-
HyBaJla BU3Ha4aTH (YHKIIIO0 HAYKH SIK BiJIIOBITHICTD
OTPUMaHMX HAYKOBUX PE3YJbTATiB IUISM HAyKOBOI JTi-
STIBHOCTI Ta 3aco0am, AKi OyJii TPy IbOMY BUKOPHCTA-
Hi [3, c. 429-439]. ToOTO y BU3Ha4YEH] BUCHOI 3BepTa-
€ThCS yBara He TUILKH Ha 3HAUYE€HHS HayKH aqMiHiCcTpa-
THBHOTO TIPOIIECYaJLHOTO TpaBa y CyCIJILCTBI, a
Ha BIAMTOBIAHICTH OTPUMAHUX PE3YIBTATIB MISUTBHOCTI
IIJISM, IO CTOSTH TIEPE]l CydacHOI0 HAyKOI aJIMiHi-
CTPaTUBHOTO MPOIECYATFHOTO MPaBa.

Ines O. M. MukoieHko ITikaBa Ta MEPCIEKTHBHA
3 OIAAY HA MOCTIHHWI PO3BUTOK 3HAHb MPO aIMiHi-
CTpaTHBHUM mporiec. Pa3oM 3 TUM, € CyTTEBI IepenoHH
B ii peanizauii. [lo-nepme, npobnemMamMu HOPUANIHOT
HayKH 3aliMarOThCS B OCHOBHOMY TPEICTABHUKH TEO-
pii mpaga, Toxi SIK MPEeICTaBHUKU aMiHICTPaTUBHOTO
MPOIIECYalTbHOTO TpaBa UMK NMHUTAaHHSIMU HE Tepe-
WMaroThes. [0 TOTo K pO3MOBCIOMKEHUM € CYIKEHHS,
110 TIpo0IeMH OyIb-AKOI ray3eBol FOPUANIHOT HAYKU
HE OXOILTIOIOTHCS TMPEIMETOM JOCHIKEHHS CaMOi Ha-
yku. JIuBHA cHTYyaIlis, apke OKpiM TIpo0IeM TPaKTHKA
Ta IPaBOTBOPYOI MISTLHOCTI 3aBKIN ICHYIOTH TIPpO0JIe-
MU Teopii aJMiHICTPAaTHBHOTO MPOLECYATBHOIO Mpa-
Ba. SIKINO K KepyBaTWCs TPajMIifHUM CYDKCHHSM,
TO Ll TEOPETHYHI HpO6J'IeMI/I MTOBUHHI BUPIITYBaTUCS
MpeACTaBHUKAMU Teopil mpasa, SKi HE € 00iI3HaHU-
MU B crieruilli agMiHICTPaTHBHOTO MPOIECYaTbHO-
r0 MPaBOBOTO perymoBaHHs. [lo-apyre, mepenoHoro
y peanizanii inei O. M. MukoneHko € Tod (axT, 1o
pesymbTaTH 6yzn> AKAX JOCHTIHKEHb 3aBKIU 3aJIekKaTh
BiJl METOZOJIOTI] JOCHIPKEHHS Ta TEPMIHOJOTII, sKa
Oya TIOKJIa[ieHa B OCHOBY JOCHiHkeHHs. ToMy y aBox
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JIOCITITHUKIB I[iJIi MOXKYTh OyTH OITHI 1 Ti Xk, aJie OTpH-
MaHi pPe3yNIbTaTh - MPOTUIICKHUMHU, 10 1 00YMOBJICHO
BIZIMIHHOCTSIMH Yy METOZIOJIOTi1 Ta TEpMiHOJIOT1i ZOCTi-
JOKEHb.

3miCT QyHKILIiA, SIK IPABHIIO, TIOB’A3YFOTh 3 LIIAMH,
aJpKe LI 9aCTO BU3HAYAI0Th Ha3BY BIATIOBIAHOI (yHK-
mii. Hammpuximaz, 1. JI. TleTpyxiH npu xapakTeprUCTHII
yHKwiit cynopoi BJIa/I AKLEHTYE yBary Ha TOMY, IO
i QYHKIIIT TICHO TIOB’sI3aHi 3 IIUISIMU CYZIOBOT BIIAJIH [ 5,
c. 85]. Ha mi ocobimuBocTi (yHKIT SIK KaTeropii 1opu-
JTUIHOT HayKW 3BepTaioTh yBary O. M. MukoneHko, E.
M. Mypan’;IH 10. B. IlupoxxkoBa Ta iHIII HAYKOBIII.
AJie BCI HAYKOBLII OZIpa3y 5K 3BEPTAOTh yBAry Ha T€, IO
(byHKuu CIIi BIAPI3HSATH BiJl IHIIMX CYMDKHHX KaTero-
piit — minew, 3aBnaHb, MisUTbHOCTI i1 iH. Hanpuknan, B.
M. IlporacoB koHcTarye: «DYHKIIISI € IEBHUM ieab-
HUM 3pa3koM. ToMy i1 citif] BiAPi3HATH, 3 OHOTO OOKY,
BiJ IIUJICH 1 3aBIaHb, 3 IHIIOTO — Bif 11 peanbHOi, (ak-
THYHOI ASUTBHOCTI, BiJ Ti€l JiSUTHHOCTI, Ky CHCTEMa
peanizye Hacupasa» [4, ¢. 27]. Orxe QyHKIIIIO HAYKH
aZIMiHICTPaTUBHOTO TIPOIIECYyaIbHOTO ITIpaBa MOYKHA
BU3HAYHTH SIK BIUTUB, KW TIOBUHHA 3/1IHCHUTH HayKa
SK CHCTEMa 3HaHb, 00 MOCATHYTH TOCTABJICHHUX TIe-
pen Hetro niteid. He OyneMo 3ynuHATHCS Ha TUCKYCIsIX
oo kinacuikariii mijield IOpUIUYHOI HAyKW B3arali
Ta HayKd aMiHICTPaTHBHOTO MPOIECYAILHOTO MpaBa
30KpeMa, JIMIIE 3a3HaYMMO, [0 TPAAULIIHO 10 LiNeH
IOPUANYHUX HAYK BITHOCATH HACTYIIHI: Mi3HAHHA 1 TIO-
SICHEHHSI IPAaBOBUX SIBHIIT; BIIKPUTTS HOBHX 3HAHb PO
NpaBo; BCTAHOBJICHHS B3a€EMO3B’SI3KY MK TEODIEIO Ta
MIPAaKTHKOIO; CTBOPEHHS KaTreropiaisHOTO amapary Ta
METOIOJIOTIi HAayKH; IHTErpaIlisi pe3yibTaTiB JIOCITi-
JOKEHHSI B €TMHY y3TO/KEHY CHCTEMY HayKOBHUX 3HAHb;
CKJIa/IaHHS HAyKOBUX MPOTHO3IB [3, ¢. 429-439].

Koxuiil 13 1mx miied BIAMOBINA€ TEBHUI BHUIT
(yHKIIT HAYKH aIMIiHICTPATHBHOIO MPOLECYaTbHOIO
npaBa.

Onrosnoriyaa (yHKIiST HayKd aAMiHICTPaTHBHOTO
MpOLECyaTFHOTO MpaBa MPOSBIIETHCS Y Mi3HAHHI 1 TTO-
SICHEHHI TPOLIECYaJbHO-TIPABOBUX SIBUIL 1 TMPOLECIB,
10 BiAOyBalOTHCS B aMiHICTPaTHUBHOMY CYAOYHHCTBI,
y (opMyBaHHi 3arajbHHUX YSBICHb MPO OKpEMi IMpa-
BOBI SIBHIIA, @ TAKOX Yy KOHCTATAIlli iCHYIOUOTO CTaHy
aIMiHICTPAaTHBHO-TIPOIIECYAIBHOI ITPABOBOI AIHCHOCTI.

EBpuctriuna (QyHKIS aAMiHICTPATUBHOIO IIPO-
[ECYaJIbHOTO TIpaBa TMOB’s3aHa 3 OTPUMAHHSIM HOBHX
paHiIre HeBiIOMUX 3HaHb PO AIAMIHICTPATUBHE IIPO-
1ecyaabHe MPaBo 1 aIMIHICTPAaTHBHUMA MTPOIIEC.

[IpakTrnyno-npuKIanHa (QYHKLiS HAayKd aIMiHi-
CTPAaTHBHOTO TPOLECYATBHOIO IpaBa IONArae, Io-
nepie, B HAKOMMYEHHI TEOPETUYHOTrO Marepiaiy Ta
NPaKTUYHOTO JIOCBiAy A (OpMyBaHHS B 3aKOHO-
JIABCTBI BiATIOBITHUX MPOIECYATEHUX TOJIOKEHb, IT0-
Jpyre, B TOMY, 100 3a TOTIOMOTOI0 3arajbHUX ySBICHb
TpO TPOLECYaTbHO- npaBOBi SIBUIIA HAJTABATMCh TICBHI
OpIiEHTHPH CY0’€KTaM aJMIHICTPAaTHBHOTO npouecy y
BUTIAI MTOSICHEHD, TITyMaueHb Ta PEKOMEH/IAITi.
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Mertononoriuna (QyHKIis HAayKu aJIMHUHUCTPATHB-
HOTO TIPOLIECyaJIbHOTO TpaBa, MOJATae, Mo-Iepiie, B
CTBOPCHHI KaTeropialbHOro arnapary HayKH, Io-Jpyre,
B CTBOPEHHI METOIONIOT1i HAayKH, sika O He cylnepednia
3arajpHiil HaykoBOi MeTomosorii, a 1 crenugika Bu-
3Ha4yajgach OM OCOOIMBOCTAMH 00 €KTa i METOIO Mi3-
HaHHSL.

IarerparnsHa (cucremoTBOpUA) (byHKum HayKH al-
MIHICTPAaTHBHOTO POLECYaILHOTO TPaBa 1HTerpye BCl
OTpUMaHI B pe3y/bTari HayKOBO-A0CIIIHOI NSIIBHOCTI
3HaHHA B €IUHY Y3IOKCHY CUCTEMY HAayKOBUX 3HAHb
PO afAMIHICTPAaTHBHUN TIPOIEC Ta aJMIiHICTPATUBHE
npoLecyaibHe MPaBo.

[IporHocTryHa QyHKLis HAYKH aJMiHICTPaTHBHOTO
MpoLEeCyalbHOTO MpaBa HaOyBae MPOSABY Yy CKJIaaHHi
HAYKOBHX IPOTHO3IB: 1010 PO3BUTKY MPOLECYaTbHIX
q)opM aJMiHICTPAaTHBHOIO CYJOYMHCTBA; CTOCOBHO
MMOBIPHHX LIULSIXIB PO3BUTKY aJMIHICTPAaTHBHIX TPO-
LiecyaJbHUX [IPaBOBUX HOPM 1 IPaBOBIAHOCHUH; LIOZI0
BH3HAYCHHS MPIOPUTETIB Ta IIHHOCTEH B amMiHICTpa-
TUBHOMY IIPOLIECYaJIbHOMY IIPaBOBOMY PEIy/IIOBaHHI 3
ypaxyBaHHSIM ICTOTHUX TPAaBOBUX 3aKOHOMIPHOCTEH,
SIBHIIL 1 TECOPETUIHUX BHCHOBKIB.

Dyukyii aOMiHICMPamMueHo20 npoyecy.

TakuMm 4YMHOM, MOXHA KOHCTaTyBaTH, IO HayKa
aIMIHICTPaTUBHOTO MPOLIECYaJbHOTO TpaBa peajisye
CBHOTOJIHI ILIICTh OCHOBHHX (DYHKLi — OHTOJIOT14YHY, EB-
PHUCTHYHY, TPAKTHYHO-IPHKIIaTHY, METOJOJIOTIYHY, 1H-
TErpaTuBHY, IPOTHOCTUYHY. SIK BuaHO, HaOip winel Ta
(GyHKUIH HayKd aJMiHICTPaTHBHOTO MPOLECYaILHOTO
paBa 0OyMOBJIEHUH TUM, 110 HayKa €, B IIEPIILy Yepry,
CHCTEMOIO 3HaHb, SIKa ICHy€ JUTS Ii3HAHHS MPaBOBUX
SIBHIIIL 1 BIAKPHUTTS HOBUX 3HAHB IIPO TPaBO, I pea-
JTi3aI1ii HAaKOITMYCHUX 3HAHb Y PEaTbHOMY JKUTTI, JJIS
MIPOTHO3YBAHHS TIONIN Ta 3MiH Yy MPABOBUX BIIHOCH-
Hax, MPaBOBHX HOPMaXx, MPaBOCBIAOMOCTI TPOMAISH,
tomo. Hi anminicTpaTtiBHE mpolLecyaibHE MPaBO SIK
miAragy3s aaMiHICTPaTHBHOTO TIpaBa, Hi aMiHicTpa-
TUBHI Cy[H, HI aaMiHICTpaTHBHUM Ipouec K dopma
TISAIBHOCTI CyaiB YKpaiHu TakuX wijed 1 QyHKUiil He
peai3yioTh.

[pu posmsini GyHKUIH axMiHICTPaTUBHOTO MPO-
IIeCy ITOBOAWTHCS KOPUCTYBATHCS IHIIUMH ITiIXO-
namu Ta KpurepissMu. IlosicHroeThCs 1€ TuM, IO
aIMIHICTPAaTUBHUM TIPOIIEC HE € CHUCTEMOIO 3HaHb
PO aIMiHICTpaTHBHE IpoIeCyalbHEe TPaBO, a TOMY
HE BUKOHY€ OHTOJIOTI4HY, €BPUCTUYHY, NPaKTHIHO-
MPUKJIaIHY, METOMOJIOTIuHY Ta iHmi (yHkIi. [Tpu
XapakTepucTHli (QYHKIIH aJAMiHICTPaTUBHOTO IPO-
IIeCy CJIiJ| BUXOIUTH i3 IIel ioro icHyBaHHs. Came
TaKud MiAXiA 1a€ MOXKJIMBICTH TOBOPHUTH MO iCHY-
BaHHs OXOPOHHOI, KOHTPOJIBHOI, 3aXUCHOI Ta ailb-
TEepHATUBHOI (YHKLIi K OCHOBHHUX (pyHKUIH ammi-
HICTPaTUBHOTO MpoIecy, a Npo (YHKIII0 BTpyYaHHS
aIMIHICTPATHBHOTO CYIy B pO3Cya Cy0’ekTa myOsid-
HOI aaMiHicTpalii Ta (YHKIIIO 3aCTOCYBaHHS aiMi-
HICTpaTHUBHUX CAHKIIIA y CIpaBax 3a 3BEPHCHHIMH
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Cy0’€KTIiB BIQJIHUX TTOBHOB&)XXEHH SK MPO JIOJATKOBI
(GyHKIIT aqMiHICTPaTHBHOTO TPOLIECY.

BucHoBku. BusHaueHHsI BUaiB (YHKINNH aaMiHi-
CTPaTUBHOTO TIPOIIECY € CHOTONHI HEBUPIIICHUM ITH-
TaHHSIM B Teopii agMiHiCTpaTUBHOTO NpaBa. [0moBHa
npobJeMa, sika BUHUKA€E IPH BU3HAYEHHI BUAIB (QyHK-
Iif agMiHICTPaTHBHOTO TIPOIIECY, TOJSITaE Y TOMY, 1110
B Ll cdepi MOCTIHHO BiIOyBa€THCA ITiIMIHA MOHST.
OyHKIIIT aAMIHICTPAaTUBHOTO TPOIECY YacTO B FOpH-
TUYHIH JTiTepaTypi OTOTOKHIOIOTH 3 (DYHKITiSIMH TTpaBO-
BOTO PEryIIOBAHHS UM QYHKITISIMHA IOPUITUYHOT HAYKH.

ODYHKITO HAYKH aMiHICTPAaTHBHOTO MPOIIECYaTb-
HOTO TTPaBa MOXXHA BHU3HAYUTH SIK BILUIMB, KU ITOBH-
HHa 3/ICHUTH HayKa SK CUCTEMa 3HaHb, MO0 JOCAT-
HYTH TIOCTaBJICHHX Iepe]l HerO LiJIeH.

Bumu ¢dyHkiifi ropunudHOi HayKW, SIK TPaBHIIO,
noB’s13aHi 3 i vy, Tpaauiifino 1o el ropuand-
HUX HayK BIHOCSTB: TI3HAHHS 1 OSICHEHHS ITPABOBUX
SIBUIIL; BIIKPUTTS HOBUX 3HAHb MPO IMPaBO; BCTAHOB-
JICHHS B3a€EMO3B 3Ky MK TEOPIEI0 Ta IMPAKTHKOIO;
CTBOPCHHSI KaTeropiajibHOTO armapaTry Ta METOIOJOTil
HayK{; IHTETpalis pe3ybTariB MOCIIHKEHHS B €1IU-
HY Y3TOJKEHY CHCTEMY HAyKOBUX 3HaHb; CKJIaJaHHSI
HayKOBHX TPOrHO3iB. KokHiN 13 WX ITiIeHd BiATOBI-
nae meBHUH BUJ (YHKLI1 HayKd aJMiHICTPaTHBHOTO
MPOIIECYyaTbHOTO TIpaBa — OHTOJIOTIYHA, EBPHCTHYHA,
MPAaKTUYHO-NIPUKIIaIHA, METOMOJIOTIUHA, 1HTETPaTHB-
Ha 1 MPOTHOCTHYHA (QYHKLil. AAMiHICTpaTUBHUI TPO-
1iec sk popMa JisuTbHOCTI Cy/IiB YKpaiHU TaKUX MTeH 1
¢yHKUil He peanizye. HatoMicTs, i1l aaMiHiCTpaTHB-
HOTO TIPOIIECY JO3BOJISIOTh BHAUTATH HACTYIIHI HOTO
(hyHKIII1 — OXOpOHHY, KOHTPOJIbHY, 3aXHCHY Ta aJIbTep-
HATHBHY.
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CZzZU 342.11

HEPCIIEKTUBU BJOCKOHAJIEHHS ITPABOBOI'O PET'YJIFOBAHHSA
IIUTAHB 3MIHH ITIO30BY TA HEPCOHAJIBHOI'O CKJIAAY CTOPIH Y
AIMIHICTPATUBHHUX CITPABAX

Ipuna JKEJITOBPIOX,
KaHIUIAT IOPUINIHEX HayK, cynas BepxoBaoro Cyny Ykpainu

Buxoasau 3 TOro, 10 BUKOPUCTAHHS 1HCTPYMEHTAPII0 aaMiHICTPaTUBHOTO CYIOYMHCTBA SIKOMOTa OiTBII €(PEKTHBHO
3a0e3Meuy€eThCsl BITYM3HSIHAM 3aKOHOAABCTBOM PO aJIMIHICTPATHBHE CYAOYUHCTBO, TOJIOBHHM YHHOM, Y HOTO TIOJOXKEH-
HSIX, IO CTOCYIOTBCS 3MIHH NPEIMETY a0o MiZICTaB M030BY, 301IBIICHHS a00 3MEHIICHHS pO3Mipy MTO30BHUX BUMOT, 3aMiHy
HEHAJIC)KHOT CTOPOHHU Ta MPOIECYaTbHOTO MPABOHACTYITHHUIITBA, OYCBUIHOIO € HEOOXITHICTh POPMYITIOBATH IX TaK, MO0 Y
CTOpIH y CTIpaBi Ta iX MPeACTaBHHUKIB CKJIa1aJ0Ch MMOBHE Ta SIKOMOTa OiIbIII TOYHE PO3YMIHHS iX 3MiCTy, 200 OKJIamaTh s
IHOTO 000B’ 30K HA HAWBUIIMNA Cy/T Y CUCTEMI BITYU3HSHOTO CYIOYCTPOIO BUAABATH iX P03’ ICHEHHS. 3BaKAIOUH HAa TIe, CJIiJT
BH3HAYUTH BiAMOBITHICTH 1AM BUMOTaM BITYM3HSHOTO 3aKOHOJABCTBA MPO aIMIHICTpaTUBHE CYIOYHMHCTBO Ta MPAKTHKH
HOT0 TIYMa4YeHHS Ta 3aCTOCYBAHHS.

B3siBIIM 10 yBaru BUIIECBUKIIAICHE, BUAAETHCS OUCBUIHUM TE, 1[0 Ma€ MiClle HaraJbHa HEOOXIHICTh JJIS ITiIBUIICHHS
PIBHS 3p0O3YMIJIOCTI Ta mepeadadyBaHOCTI 3aKOHOAABCTBA PO aJMiHICTpaTHBHE CyJIOYMHCTBO Ta JJISl ONTHMIi3allii HaBaH-
TaKEHHS Ha aJMiHICTPaTHBHI CyIH IMIJIIXOM MiHiMi3allii JoOPOCOBICHUX TIOMUJIOK CTOPIiH Yy CIIpaBi Ta iX MPeICTaBHUKIB y
TIIyMadeHHi IpaBWII 3MiHH TIpeaMeTy abo MiACcTaB M030BY, 30UTbIIICHAS 200 3MEHIIICHHS PO3Mipy MTO30BHUX BHMOT, 3aMiHH
HEeHaJIe)KHOI CTOPOHH Ta NMPABOHACTYMHHIITBA MirOTYBAaTH y3arajJbHEHHS Ta PO3’SICHEHHS MPAaKTHKH 3aCTOCYBAaHHS aMi-
HICTPaTHBHUAMU CYIaMH TIOJIOKEHb 3aKOHOJIABCTBA MPO aIMIHICTPAaTUBHE CYIOUYMHCTBO 3 [IUX MUTaHb a00, SKIIO 1IE € MOX-
JIUBUM Ta JOIUIEHUM 3 YpaxyBaHHSIM BAMOT 3aKOHOAABYOI TeXHikH, JormoBHUTH KAC YkpaiHy BiIIOBITHHMHU YTOYHECHHS-
mu. Hacammepen, Mae it MoBa 1ipo: 1) 3MICT TepMiHIB IPEIMET ITO30BY Ta IiJICTaBa TO30BY, O3HAKK CIIPOOH OIHOYACHO
3MIHHTH TIPEIMET Ta MiJCTaBy MO30BY; 2) MUIIXHU 301IbIICHHS/3MEHIICHHS PO3MIpy MTO30BHUX BUMOT (OXOTUICHHS BUMOT
MaiHOBOTO XapakTepy ab0 MOXIJIHMBICTh KOPETYBaHHs HEMaWHOBUX BUMOT); 3) YMOBH Ta CIIOCOOHM IOPUIUIHOTO O0()OpM-
JICHHS JOTIOBHEHHS ITEPBICHOTO TI030BY HOBUMH ITO30BHUMH BIMOTaMH, TIOB’I3aHIMH M COOOIO0 MiICTaBOI0 BHHUKHEHHS
a00 MOTaHUMHU JTOKa3aMH, a0 TaKUMH, IO € TOX1THI TO30BHUMH BUMOTaMH BiJHOCHO MEPBiCHUX; 4) MPAaBOHACTYITHHUIITBO
Cy0’€KTIiB BIaJHUX MOBHOBAKCHb 13 3aJTyUYCHHSIM Ha MICIIC JIIKBIJIOBAHOTO CY0’€KTa BIAQJHUX MMOBHOBaXXECHB TOTO, 0 KOM-
MIETEHIIIT SKOTO Mepeani abo HaleKaTh TOBHOBAXKCHHS IIIOJI0 BUPIMICHHS MUTAHHS MPO BIJHOBJICHHS MOPYIICHHUX IPaB,
CcB0O0OOJT UM 3aKOHHUX 1HTEPECIB MO3MBaYa.

Kniouosi cnosa: aominicmpamughe cyOouuHCmEo, 3aMiHd HEHANENHCHOT CIOPOHUL, 30ibUeHH s 60 3MEHUUEHHS. PO3MIDY
NO306HUX GUMO2, 3MIHA NpeOMeny ma niocmas no308y; NPoYecyaibhe nPasoHACHYNHUYMEO.

IMPROVING LEGAL FRAMEWORK FOR ALTERING THE CLAIM AND COMPOSITION OF PARTIES TO
THE CASE IN ADMINISTRATIVE PROCEEDINGS

Iryna ZHELTOBRIUKH,
Candidate of Law Sciences, Judge of the Supreme Court of Ukraine

Given that the use of administrative proceedings with utmost efficiency is ensured predominantly in administrative
proceedings legislation’s provisions relating to changing the subject matter or justification of the claim, increasing or
decreasing the amount of demands of the claim, replacing an unsuitable party and legal succession, it is obvious that it is
necessary to formulate the legal basis for in the manner which makes it possible for the parties and their representatives to
have a complete and as accurate as possible understanding of ways to use these procedural mechanisms. It is desirable as
well that the highest domestic court produces exemplars of their interpretation.

Bearing in mind the foregoing, it seems obvious that there is an urgent need to produce case-law guides and research
reports revealing proper ways to apply rules for changing the subject matter or justification of the claim, increasing or
decreasing the amount of demands of the claim, replacing an unsuitable party and legal succession with a view to increase
the clarity and foreseeability of administrative proceedings legislation and to reduce the burden on administrative courts by
minimizing the errors of the parties to the case and their representatives in interpreting these rules. Alternatively, it could
be equally worthwhile to amend the administrative proceedings legislation with relevant clarifications. These amendments
should be centred on: 1) the specific meaning of the terms the subject matter of the claim and the grounds for the claim;
identifiers of an attempt to alter the subject matter and the grounds for the claim at the same time; 2) ways to increase /
decrease the amount of demands of the claim (supposing the claims is of a material nature or the possibility of adjusting
non-material claims) 3) conditions and methods of supplement of an initial claim with new claims related to each other by
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origin or evidence, or which are derivative claims to the initial one; 4) succession of public authorities through replacing
the liquidated one with the one that is a recipient of purview or already has power to remedy violated rights or legitimate
interests of the plaintiff.

Keywords: administrative proceedings; replacement of the unsuitable party in court proceedings, increasing or decreasing
the amount of demands of the claim; change in the subject matter or justification of the claim; legal succession.

PERSPECTIVE PENTRU iMBUNATATIREA REGLEMENIARIIV LEGALE A PROBLEMELOR PRIVIND
SCHIMBAREA CREANTEI SI COMPONENTA PERSONALA A PARTILOR IN CAUZE ADMINISTRATIVE

Avand 1n vedere ca utilizarea instrumentelor de justitie administrativa este asigurata cat mai eficient de legislatia nationala
de drept administrativ, in principal in dispozitiile sale privind schimbarea subiectului sau motivelor cererii, cresterea sau
micsorarea dimensiunii creantelor, inlocuirea partii improprii si succesiunea legala, necesitatea de a le formula astfel incat
partile in cauza si reprezentantii acestora sa Inteleaga pe deplin si cu exactitate continutul acestora sau sa impuna aceasta
obligatie de cea mai inaltd instanta din sistemul national judiciar sd le dea o explicatie. Avand in vedere acest lucru, este
necesar sa se determine respectarea acestor cerinte ale legislatiei nationale privind justitia administrativa si practicile inter-
pretarii si aplicarii acesteia.

Avand in vedere cele de mai sus, pare clar ca este necesara urgentd cresterea nivelului de claritate si previzibilitate a
legislatiei in materie de justitie administrativa si de a optimiza povara asupra instantelor administrative prin minimizarea
erorilor constiincioase ale partilor din cauza si ale reprezentantilor acestora in interpretarea regulilor privind schimbarea su-
biectului, cresterea sau scaderea dimensiunii creantei, inlocuirea unei parti improprii si succesiunea pentru a pregati genera-
lizarea si explicarea practicii aplicate instantelor administrative privind prevederile legislatiei referitoare la justitia adminis-
trativa pe aceste probleme sau, daca este posibil si adecvat, tindnd cont de cerintele tehnicii legislative, completeaza CAS-ul
Ucrainei cu clarificarile pertinente. In primul rand, ar trebui s fie vorba despre: 1) continutul termenilor obiectului revendi-
carii si baza revendicdrii, semne ale unei Incercari de a schimba simultan obiectul si temeiul revendicarii; 2) modalitati de a
creste / micsora dimensiunea creantelor (acoperirea creantelor asupra proprietdtii sau capacitatea de a ajusta creantele care
nu sunt proprietate); 3) conditiile si metodele de depunere legala a completérii cererii initiale cu creante noi, legate de baza
de origine sau de dovezi prezentate, sau cele care sunt creante derivate impotriva celor initiale; 4) succesiunea subiectilor
de putere cu implicarea in locul subiectului de putere lichidat al autoritatii careia ii este transferata competenta sau apartine
autoritatea de a solutiona problema restabilirii drepturilor, libertatilor sau intereselor legitime incélcate de reclamant.

Cuvinte-cheie: justitie administrativa, inlocuirea laturii necorespunzatoare, cresterea sau micgorarea creantei, schim-

barea obiectului si a motivelor de revendicare; succesiunea legala.

HOCTaHOBKa npoodJieMH Ta 3aBJAHHS T0CJTi-
JoKeHHs1. 3MIHM y MarepialbHO-TIPaBOBHX
BiJHOCHHAX, 3 SKHX BHIUIMBA€E IMyOIiYHO-TIPaBOBUIA
crmip, IO HAJICKUTh JO IOPUCIUKII amMiHICTpa-
TUBHHX CYIIB Ta MEpedaHuil Ha iX po3MIsA, MaIOTh
OZIeprKaTH HaJIe)KHE aMiHICTPaTUBHO-IIPOIIECyaIbHE
BioOpaskeHHsI, TaK caMo SK W TMeBHA CBoOoda Iiid
CTOpIH Yy aIMiHICTpaTMBHHUX CIIpaBax, IOB’s3aHa i3
BU3HAYCHHSM TaKHUX LUISXIB BEIEHHA CIPaBH, IO
JI03BOJISITh HAWIIMIIMM YMHOM, Ha iX MO, BUKO-
pHucTaTH IHCTPYMEHTapild aAMiHICTPaTUBHOIO CYIO-
YUHCTBA. 3a3HaueHe 3a0e3MeuyeThCsl BITYM3HIHUM
3aKOHOJABCTBOM MO aJIMiHICTpaTUBHE CYIOYMH-
CTBO, TOJIOBHUM YHHOM, Y HMOTO TOJIOXKEHHSX, IO
CTOCYIOTbCA 3MiHM TpeaMeTy a0o MiJACcTaB II030BY,
30inbLIeHHS] 200 3MEHIICHHS PO3Mipy TO30BHHX BU-
MOT, TIpeA SIBICHHS 3yCTPIYHOTO TIO30BY, 3aMiHH He-
HaJIe)KHOI CTOPOHM Ta MPOLECYaJIbHOTO MpaBOHAC-
TYNHULTBA, SKi CTald HEBiJ €MHUMH CKJIaJOBUMHU
aJIMiHICTPaTUBHO-TNPOLIECYAIBHOTO CTAaTyCy CTOPiH Yy
aJIMiHICTpaTUBHOMY CyJOYMHCTBi. Pazom 3 TuM, BH-
3HauaNbHE 3HAYEHHS WX TOJIOKEHb IS MiACYMKiB
aJIMiHICTPaTUBHOTO CYJIOYMHCTBA JUKTYE HEOOXiJ-
HicTb (hopMyIIOBaTH X Tak, o0 y CTOpiH y crpasi
Ta IX MPeJICTaBHUKIB CKIAaaJoCch MOBHE Ta SIKOMOTa
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OUbII TOYHE PO3YyMiHHSA X 3MicTy, abo MOKIaAaTH
JUTS ITbOTO 00OB’SI30K HA HAWBHIIMI CYJT Y CHCTEMI Bi-
TYU3HSHOTO CYJIOYCTPOIO BHJIABATH iX PO3’SICHEHHS.
3Ba)karo4uu Ha Iie, CJIiJ BU3HAYUTH BIAMOBIIHICTD LIAM
BHMOTaM BITYM3HSHOTO 3aKOHOJABCTBA PO aiMiHi-
CTpaTHBHE CYAOYMHCTBO Ta MPAKTUKHA HOTO TIIymMa-
YCHHS Ta 3aCTOCYBaHHS.

AHaJi3 myOmikanii Ta BHKJIaJA OCHOBHHX IIO-
JI0KeHb Mocaimkenns. [lepmmmu BBaxkaemo 3a Ji0-
IiJTbHE OIPAIFOBATH Ti MUTAHHS, BiJ] IKUX 3aJIC)KHUTh
3MICTOBHA YaCTHHA aJMiHICTPAaTHBHOTO CYIOYHH-
CTBa, TOCJIiTUBIIN HOPMAaTUBHO-TIPABOBY OCHOBY 3Mi-
HU IIpeAMETY a0o MiJcTaB MO30BY Ta 301IbIIEeHHS a00
3MEHIIICHHS PO3Mipy MO30BHUX BHMOT.

3BEpHYBIIKCH JIO 3aKOHOJABCTBA PO aIMiHICTpa-
TUBHE CYIOYMHCTBO, 3a3HAYMMO, IO IO3UBAY Mae
MPaBo 3MiHUTHU MPeIMET abo MiICTaBH TO30BY, 301Tb-
muTH a00 3MEHIIUTH PO3Mip O30BHUX BUMOT IILTS-
XOM TOJAaHHS IMHUCBMOBOI 3asBH [0 3aKiHUCHHS IIij-
rOTOBYOIO 3acigaHHs a0o He Mi3HIIIEe HDK 3a 5 IHIB
JI0 TIEPIIIOTO CYIOBOTO 3acCilaHHs, SKIO CIpaBa Po3-
[JISIA€THCS B TMOPSIIKY CIPOIIEHOTO TTO30BHOTO TIPO-
BajpkeHHs. [Ipu 11bOMY, OKpEMO 3acTepiraeThes, Mo y
pa3i HampaBIJICHHS CIPaBU HAa HOBHI PO3IVIS A0 CYIY
nepuroi iHCTaHWil 3MiHa TpeaMeTa, MiJCTaB MO30BY
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HE JIOMYyCKAIOThCS, KPIM BUMAJKY, SKIIO I HEOOXi-
HO /7151 3aXHCTY MpaB MO3UBaya y 3B’SI3Ky i3 3MiHOIO
(akTHuHUX 0OCTABUH CIIPaBH, LIO CTajgacs Micis 3a-
KiHUEHHS MiATOTOBYOTO 3aciJaHHs, 200, IKIIIO CIIpaBa
po3msiaanacs 3a mpaBHiIaMy CIIPOLIEHOTO O30BHOTO
MPOBaKEHHSI — I0YaTKy MEPIIOro CyA0BOTO 3acigaH-
HSl TIpY TIepBicHOMY po3nisaai crpaBu (4. 1-3 ct. 47
KAC VYkpaiumn) [1].

BaxxmuBo mMaTtu Ha yBasi Te, IO 3HAYECHHS TepMi-
HiB «IIpeIMET M030BY» Ta «IiCTaBa M030BY» Y MOJIO-
KEHHSX MPOILeCyaJIbHOTO 3aKOHOJABCTBA HE PO3KPH-
BAaIOTHCS, aJIe BUCBITIIOETHCS y CYJOBIH MPaKTHUIIl Ta
Marepiajax HayKOBUX NOCHTIIKeHb. Tak, 3a 3MiCTOM
[TocranoBu BepxoBHoro Cyny Ykpainu (mani — BC
Vkpainu) Big 23 kBitHA 2014 p. Ne 6-291ucl4 npen-
METOM TI030BY € MaTepialbHO-PaBOBa BUMOTA ITO3H-
Bada 710 Bignosimada [2]. 3MiHOO MpeaMeTa Mo30BY
NPUAHITO BBa)KaTu 3MiHY BUMOTH, 3 SKOIO MO3MBAY
3BepHYBcs 10 Bignosinaua ([loctanoBa BepxoBHoOTrO
Cyny Bin 13 6epe3ns 2018 p. y cipaBi Ne 916/1764/17)
(3]

BumienaBenene po3yMiHHS KOPHCTYEThCS 3Ha-
YHOIO MiATPUMKOIO Cepell BYCHHX-TPOLECYaIICTIB.
3okpema, C.I. [Tynp 3midCHUBIIN aHAIII3 MIMPOKOTO
PI3HOMAaHITTSI HAyKOBHX MOIVISIIB HA CYTHICTH LbO-
TO SIBHIIA, MEPEKOHJIMBO CIPOCTOBYE MPABUIBHICTD
TOYKH 30pY, 3T1THO 3 KOO0 MPEAMET [T030BY BU3HAYA-
€TBCS SK 3asBJICHE Cy0 €KTHUBHE MpaBo abo iHTepec,
IO OXOPOHSETHCS 3aKOHOM, YH CITipHE IPaBOBiJHO-
LICHHS, MOCHJIAIOUYHCH Ha T€, IO CYJ PO3MIsLAaE Mu-
TaHHs TPO MpaBa i 000B’SI3KK CTOPiH B TOMY 00Cs3i,
SIKAW 3asABJICHHN IO3UBaueM, SKUH HEOOOB’SI3KOBO
OXOILTIOE TIPAaBOBITHOCUHH, LI0 CKJIAJIUCS MiXK CTOPO-
Ham# 210 a00 miciIsi HOPYIIEHHS cy0’ €KTUBHOTO TIpaBa
a00 OXOpOHIOBAaHOTO 3aKOHOM iHTepecy. 3a MmiacyM-
KaMH JOCIIPKEHHS] BUCHUH TOXOAUTH BUCHOBKY, ILIO
MPEAMETOM TI030BY € MaTepiallbHO-TIpaBOBAa BUMOTa
710 BiJNOBiAa4a, 3asBJIEHA MO3UBAYEM JI0 CYyMIy, IIO0
YCYHEHHSI JIOMYLICHOTO BiAMOBiZaueM MOPYIICHHS
cy0’eKTHBHOTO mpaBa no3usaua [4, c. 286].

Ha BigmiHy Bim mpeamera MO30BY, SIKUM € 3Bep-
HEHa JI0 BiAINOBiJaya MaTepiallbHO-TIpaBOBAa BUMOTa
M03MBaya, MiJCTaBaMH MO30BY 3TiHO 13 yCTaJICHOIO
CYIOBOIO TPAKTUKOIO BHU3HAETHCS TOCWIAHHA II0-
3MBaya Ha HaJle)kKHE oMy TpaBo, IOpuAn4Hi (akTy,
IO MPHU3BENIW 10 NOPYIIEHHs HOro mpasa, Ta mpa-
BOBE OOTpYHTYBaHHsS HEOOXiAHOCTI HOTO 3aXHUCTY, a
3MIHOIO Mi/ICTaB MO30BY € 3MiHa OOCTaBHH, Ha SKUX
IPYHTYETbCS BUMora no3uBaua [2; 3]. Tak camo, Ha
nepekoHanHs B.M. [Mummmu, migcraBamu aaMiHi-
CTPaTUBHOTO TO30BY € (haKTH4HI Ta FOPUAWYHI 00-
CTaBUHM ITyOTIYHO-TIPABOBOTO CIIOPY, SKi OOTPYHTO-
BYIOTb, MiATBEPIKYIOTh HEOOXiAHICTb, MOLITBHICT
Ta MOXKJIMBICTh TTOJAHHS 10 aAMIHICTPATUBHOTO CyIy
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TaKOTro MO30BY; 1ie (DaKTH, SKi BIAMOBIAHO 10 Marepi-
aNbHOTO MpaBa BKa3yloTh Ha HASBHICTH (BiACYTHICTb)
MiX ITO3UBAYEM i BiJIITOBITaueM NMPaBOBITHOCHH Ta Ha
OOTpYHTOBAHICTh BUMOT TO3MBaya J0 BiJIMOBimada,
OB’ SI3aHMX 13 IIMMH BiTHOCHHAMU [5, ¢. 191].

[Ipu upoMy, mocHUIaHHs CTOPIH y CIpaBi HAa HOPMHU
npasa, 10 Ha IX MO, MiAIATaloTh 3aCTOCYBAHHIO
3a BCce3arajJbHUM BHU3HAHHAM HE € CKJIAZOBOIO TMiJ-
CTaBH MO30BY, 0 HiakpecmoeTbes y [loctanosi BC
VYkpainu Big 9 mmcromaga 2016 p. Ne 3-1071rcl6,
3TiJTHO 3 KOO ITiJICTaBaMU TTO30BY CJiJI BBOKATH 00-
CTaBHHH, Ha SIKMX IPYHTYIOTbCS MO30BHI BUMOTH, a
He caMi 110 co0i MOCHIIaHHS IT03UBavya Ha MEBHY HOP-
My 3aKOHY. 3’sICYBaBILM IIiJi Yac PO3MIALY CIpaBH,
IO CTOpOHA a00 1HIIMH YYaCHUK CYIOBOTO IPOLECY
B OOIpyHTYBaHHS CBOiX BHMOT a00 3alepeyeHb I0-
CIaBCSl HE HA Ti HOPMH, IO (PAKTUYHO PEryIIOIOThH
CHipHI MPaBOBIIHOCHHH, CyA CaMOCTIMHO 3AiHCHIOE
NpaBUIbHY TPaBOBY KBali(iKalilo OCTaHHIX Ta 3a-
CTOCOBY€E Yy MPHUHHATTI PIllICHHS caMme Ti HOPMH Ma-
TEpiaJbHOTO 1 MPOLECYANbHOTO MpPaBa, MPEeAMETOM
pETYIOBaHHS SIKMX € BiANOBiAHI IPaBOBIIHOCHU-
HU [6]. [HIIMME CcITOBaMu, BBAXKAETHCS, IO 3TiTHO
3 TPHUHITUIIOM jura novit curia («Cya 3Ha€ 3aKOHWY)
HeTpaBWJIbHA IOPUANYHA KBaJidiKais mo3uBadeM i
BiMIOBifa4aMy CIIiPHUX [IPABOBIAHOCHH HE 3BUIBHSIE
CyI Big 000B’SI3Ky 3aCTOCYBATH ISl BUPILIEHHS CIIO-
py HanexHi npunucy ropuandaux HopM ([Toctanosa
BepxoBnoro Cyny Bix 12 uepBHs 2019 p. y cmpasi
Ne 487/10128/14-1) [7].

TakuM 9MHOM, BiJIIIOBITHO JTO PaBWII aIMiHICTpa-
TUBHOTO CY[JOYMHCTBA ITO3MBAY MA€ MPABO Y BCTAHOB-
JICHWW HUMU CTPOK 3MIiHUTH 3BEPHEHY 110 BiAMOBiia-
Yya MaTepialibHO-TIPaBOBY BUMOTY a00 00CTaBHHH, 110
SIBIISIFOTH COOOI0 11 (paKTUYHE Ta MpaBOBE OOIPYHTY-
BaHHA.

BomHouac, 3a TMONOXEHHSMH 3aKOHOJABCTBA
HE JIOMyCKA€ThCS OJHOYAcCHa 3MiHa MarepiajbHO-
NPaBOBHX BUMOT Ta iX OOTPYHTYBaHHS, OCKIIBKH 1€
€ PIBHO3HAYHUM TIOIaHHIO HOBOTO IMTO30BY.

3a3HaueHWid BHCHOBOK LIJIKOM Y3TOIDKYETBHCS i3
(hopMyrOBaHHSIMH, IO MicTATECSA y 4. 1 cT. 47 KAC
VYkpainu, y sKiii WAEThCSA Mpo Te, MO MMO3UBad Mae
NpaBo 3MIHUTH IpeaMeT abo MiJCTaBU MO30BY, TOOTO
i TpouecyaibHi il BU3HAIOTHCS AJIbTEPHATUBHUMM.
[MosicHIOIOUM TPUYMHH [7T51 3a3HaUYEHOTO MPOLECYaTb-
Horo oOMexenHs, P. Jlemuk ta f. acsk 3ayBakuu,
110 B pa3i OTHOYACHOT 3MiHU MIPEMETA Ta MiJICTaB MO-
30BY (haKTHYHO BUHHUKA€E HOBA MaTepiajibHO-TIPaBOBa
BUMOTa MI03MBaua, Ka OOTPYHTOBYETHCS 1HILIMMU 00-
CTaBHHAMH, a II€ 32 CBOEIO CYTTIO — Y>K€ HOBHH IT030B
[8, c. 13].

Pa3om 3 TuM, He BBaXKaIOTHCSI 3MIHOIO ITiJICTaB O~
30BY JIOTMOBHEHHS OTO HOBUMH OOCTAaBHHAMHU TPH
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30epekeHHI B HBOMY IEPBICHUX OOCTaBUH Ta 3MiHa
MOCHJIaHHS Ha HOPMH MaTepialbHOTO Y TPOLECY-
anpHOTO TpaBa. Hampuknaz, sKuio 3a oOCcTaBUHAMH
CIpaBH OCKAapKy€ETHCS MMPABOMIPHICTh BUKOPHCTAHHS
OJTHOTO 1 TOM caMuil aKTy PO HOPYLIEHHS MTPABHJI KO-
pHUCTYBaHHSI €IEKTPUYHOIO CHEPTi€l0 MPH HapaxyBaH-
Hi, TOHApaxyBaHHi, lepepaxyBaHHi BiAMOBITHUX CyM
Ta BUMAraeThCsl BU3HAHHs HEAIWCHUMH DillleHb IO
HaKJIaJICHHS CaHKIIA HA TiJICTaBi BOTO aKTY, SKHX
ITiCJIsI TOJAHHS TIEPBICHOTO TI030BY CTaJIO OLIbIIIe, IO
BiZOOpa3uiIoch y 3asBi Ipo 3MiHy MpeaMeTa MO30BY,
JONIOBHEHHS IO30BY BiZJOMOCTSIMU IPO HOBI pillleH-
HSI PO HAKJIAJACHHs CAaHKIiil HE BBAXKAIOTHCS 3MiHOIO
migcraB no3oBy (Ilocranosa Bepxonoro Cyny Bix
13 Gepesnst 2018 p. y cmpasi Ne 916/1764/17) [3].
AmHanoriuanmMu € MipkyBanHs B.M. Tlumunm, skuii
CTBEPIUKYE TIPO Te, UI0 HE BBAXKAIOTHCS 3MIHOIO Mif-
CTaB MO30BY JOMTOBHEHHSI HOr0 HOBUMHU 0OCTaBUHAMHU
3a YMOBH 30€pexeHHs B HbOMY IEepPBICHUX 00CTaBUH,
TaKk caMo SIK ¥ 3MiHa MOCHJIaHHS Ha HOPMH Marepi-
aNbHOTO YM MpoliecyanbHOro npasa [5, c. 190].

[HmmM, mopyd 3i 3MiHOIO IpenMera Ta IiJCTaB
MO30BY, IUISTXOM KOPETYBaHHS MEPBICHOTO TO30BY, €
301bIIeHHS 200 3MEHIIECHHS PO3Mipy TO30BHHX BU-
MOT.

Po3mipkoBytoun Haz CyTHiCTIO 30imbLIeHHS ab0
3MEHILIECHHS PO3Mipy MO30BHUX BHMOT, P. Jlemuk Ta
S1. T'acsIk 3a3HAYMIIM, IO IMiJT 301IBIICHHSIM a00 3MEH-
LICHHSM PO3MIpy MO30BHUX BHUMOT BapTO PO3YMITH
3MiHY KiJIbKICHUX MOKa3HHUKIB, Y SIKHX BUPaXKa€TbCS
Mo30BHA BUMOra (e Moxe OyTH, 30Kpema, 301b-
LICHHS Y¥ 3MEHIICHHSI LiHH MT030BY, 3011bIIeHHS a00
3MEHILIEHHS KUTBKOCTI ToBapy Tomo). HaBonsun iH-
MK TIPUKIIa 3 MPAKTUKU UBUIFHOTO CyIOYHHCTBA,
BYCHI 3BEpHYJIH yBary a Te, 0 B CIpaBi PO CTATHEH-
HS1 KOILTIB 32 JOTOBOPOM ITO3MKH MTO3MBA4 MOAAE BiJl-
MOBiIHY 3as1BY, 301IbLIYI0UN/3MEHITYIOUH PO3MIp Ha-
paxoBaHMX WITpa(HUX CAHKLIH, L€ BBAKATUMETHCS
HE 3MIHOIO MpeMEeTa MO30BY, a JHUILE 301TbIICHHIM/
3MEHILICHHAM O30BHUX BUMOT [8, c. 14]. Hamexuts
B3SITH JI0 YBark TakoX Te, 10 3a3Ha4eHEe BU3HAUYCHHS
BiJIMIOBi/Tae OAYECHHIO, SIKOTO JOTPUMYIOTHCS aJMiHi-
cTpatuBHi cynu. 3okpeMa, B YxBaii OKpy:KHOTO aj-
MiHicTparuBHOro cyay micrta Kuesa Bix 20 Oepes3ns
2019 p. y copasi Ne 640/2911/19 BkazaHo Ha Te, 10
i 301IbIIeHHSM 200 3MEHIICHHSM PO3Mipy I030-
BHUX BUMOT CJiJI PO3yMITH BiJIIOBITHO 30iJbIIICHHS
a00 3MEHIIECHHS KiNbKICHUX TOKa3HHKIB 3a TIE€I0 K
caMol0 BUMOTOI0, Ky OyIio 3asBJI€HO B MO30BHiH 3a-
siBi [9].

3HauHMi iHTEepec MpeAcTaBisie Takox qymka P. Jle-
MuK Ta f. T'acsika mozao Toro, mo 301IbIIeHHS/3MEH-
LICHHS PO3MIpY MO30BHUX BUMOT MOKE CTOCYBATHCS
JIMIIEe BUMOT MAaifHOBOTO XapakTepy. SKII0 X Mo3uBay
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301MIbLIYE PO3MIp HEMAHOBHUX BUMOT (30KpeMa, Ipo-
CUTh BU3HATH HEIIHCHMM IIE OJHH aKT, OO SIKOTO
He OyJio 3asBJICHO TaKkoi BUMOTHU MEPBHHHO), II€ Ma€
PO3IIIHIOBATUCH SIK OTHOYACHA 3MiHA TTpeaMeTa 1 Mmij-
CTaB TI030BY (aJKe OAA€ThCA IIe OJHA BUMOTaA, sKa
OOTPYHTOBYETbCS HOBHUMH OOCTaBMHamu) [8, c. 14].
Tak camo, 3riHO 3 MIPABOBOIO MO3UIII€I0, BUCIOBIIE-
Hoto y IHdopmaniitnomy nucti Bumoro rocmogap-
ChKOTO cyny Ykpainu Bix 2 uepBHst 2006 poxy Ne O1-
8/1228, 30inmpIIeHHST PO3Mipy MO30BHHX BHMOT HE
MoXe OyTH MOB’S13aHO 3 Mpe. ABJICHHSIM JI0JaTKOBUX
MO30BHUX BUMOT, NP0 SIKi HE WITOCA B MMO30BHIH 3a-
sIB1, OJHAK SKIIIO JOJATKOBI ITI030BHI BUMOTH 3B’ sI3aH1
3 paHile 3asiBICHUMH [T030BHUMH BUMOTaMH ITiCTa-
BOIO BUHUKHEHHSI a00 MOAaHUMH J0Ka3aMu (Halpu-
KJ1aJ1, KOJIM [T030B MOJaHO Ha CyMy OCHOBHOTO 0Opry i
MO3MBaY J0 MPUHHATTA PILLICHHS TPOCHUTH I0JATKOBO
CTATHYTH TIEHIO 32 MPOCTPOUKY IIJIATEXKY), MEPBICHI 1
JI0/IaTKOBI TI030BHI BUMOTY MOXKYTb OyTH 00’ €/1HaHi y
OIHIM To30BHi 3asBi [10].

Buxonsun 3 BHILIEBHKIAAEHOTO, 3aKOHOJABCTBO
Ta cydoBa MpakTHKa (HOPMYIOTb IOCTaTHHO TOBHE
Ta TOYHE YSBJIEHHS MPO CYTHICTH Ta MOPSIOK 3MiHH
npeaMeTy abo mifcTaB MO30BY, a TAKOX MPO 301b-
mieHHs: abo 3MEHIICHHS PO3Mipy MO30BHUX BHMOT.
BonHouac, HecIpoCTOBHOIO € HEOOXiJTHICTh BH3HA-
YaHHS YMOB Ta CIIOCO0IB IOpUAMYHOTO O()OPMIICHHS
JONIOBHEHHS TIEPBICHOTO MIO30BY HOBUMH ITO30BHUMH
BHUMOT'aMH.

HactymHoro  ckmajoBolo  aaMiHICTpaTUBHO-
MPOIIECyaJbHOTO CTaTyCcy CTOpiH, sIKa peali3yeThb-
cs mig yac mepebiry aaMiHiCTpaTUBHOTO CYHOYMH-
CTBa 4epe3 3MiHM CKJIaly y4YacHHKIB BiJIIOBiTHUX
aJIMiHICTPaTUBHO-NIPABOBUX BiJHOCHH, € IIpaBa CTO-
piH, 10 OB’ s13aHi 13 3aMiHOI0 HEHAJIEKHOI CTOPOHH,
Ta MOBHOBAXCHHS CYIy, CPSIMOBaHI Ha HaOyTTS Ta
BTpaTy CTOPOHAMH Y CIIPaBi iX CTAaTyCiB BHACIIZOK iX
3aMiHM SIK HEHaJIS)KHUX CTOPiH.

O3HaliOMUBUINCH 13 HOPMaTUBHO-TIPABOBOIO OCHO-
BOIO 323HaYCHUX MPOLECYANBHUX i, 3a3HAYUMO, 1110
3aMiHa MIEPBUHHOTO IT03MBavYa HAICKHUM T03UBaYEM
3IOIMCHIOETBCS CYIOM JI0 MTOYATKy CYIOBOTO PO3IIISTY
CIpaBH TIO CYTI 3a 3ToJI00 MO3MBavYa Ta 0COOH, SIKii
HaJIe)KUTh MPAaBO BUMOTH. SIKIIO MMO3MBa4 HE 3roJcH
Ha ¥oro 3aMiHy iHIIOK 0CO0O0I0, TO ISt 0co0a MOXKeE
BCTYIIUTH y CIIpaBy SIK TPETs 0coda, sika 3asBise ca-
MOCTii{HI BUMOTH IIOAO MPEAMETa CIIOPY, PO L0 CY/
MOBiIoMIIsIE TPETIO 0co0y (4. 1-2, 7 cT. 48 KAC VYkpa-
iam) [1].

3aMiHa BIAIOBIIAYa 3AIMCHIOETHCS TAKOX alMi-
HICTpaTUBHUM CYZIOM 32 3rOJ0I0 MO3MBaya 0 yXBa-
JICHHsI pIilIEHHS CYJIOM IEpIIOi 1HCTaHLii, a SKIIO
Mo3uBay HE 3rOJICH Ha 3aMiHy BiJIIOBilaua iHIIOK
0c00010, Cyl MOXE 3aIy4dUTH II0 0CO0y SK APYro-
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ro Biamosiga4da (4. 3-4, 7 ct. 48 KAC VYkpainn) [1].
AHauni3 MpaKkTUKW 3aCTOCYBaHHS I[OTO TOJIOKEHHS
JI03BOJISIE KOHCTATYBATH Te, 10 3 ypaxyBaHHAM MPUH-
Uy oginiitHoro 3’sicyBaHHs! 0OCTaBUH y CIPaBi CyA
3000B’A3aHUI 3apPONOHYBaTH MO3MBaYy 3IiIHCHUTH
3aMiHy BIiJIIIOBi/laya YW 3aMiHUTH HOTO 32 BIACHOIO
iiniatuBoto (ITocranoBa BC Bix 13 motoro 2018
poky y crpasi Ne 826/1460/16) [11]. Lle mosicHIO€Th-
sl y HAyKOBUX MpaIsiX, cepel iHIIOTo, THM, IO 3aMi-
Ha HEHAJIe)KHOI CTOPOHHM, TeperyciM — BiAmoBinaya,
€ TIOIIMPEHUM SIBUILEM B aJMiHICTPaTHBHOMY CY/IO-
YHHCTB1, OCKIIBKY TIO3WBAYEB] BaYKKO MPAaBUIILHO BU-
3HAUUTH TOH opraH abo MocagoBy 0co0Y, sIKi yIIOBHO-
Ba)keH1 3a0e3meunTy peaiizamito Horo npasa y chepi
nmyOmiuHoro ynpasminas [12, c. 18].

[Ticns 3aMiHM CTOPOHM, 3alydeHHS! APYTOro Bif-
MOBiJja4a po3MIsiA aAMiHICTPaTUBHOI CIIPaBU MOYHHA-
eTbes crioyatky (4. 6 ct. 48 KAC Ykpainn) [1].

Takoxk, 3aKOHOAABCTBOM BCTAHOBJICHO AEKiJIbKa
rapanrii  10OpOCOBICHOTO KOPHCTYBaHHsI TPaBOM
CTOpiH Ha BH3HAYEHHS CBOTO MPOLECYATBbHOTO OIO-
HeHTa. 30KpeMa, MiJ Yac BUPILICHHS MUTAaHHA PO
3aJlydeHHsS CIIiBBIJIIOBi/laya YW 3aMiHy HaJIEKHOTO
BiJNOBiAa4a Cyd BPaxoBYye€, 30KpeMa, 4d 3HaB abo
Y MIT 3HaTH MO3UBay [0 TOJAHHS MO30BY Y CIIpaBi
PO MiJICTaBy JJIS 3aJy4eHHs TaKOTO CITiBBiAMOBiAA-
Ya 4¥ 3aMiHy HEHAJISKHOTO BiAmoBigaya (4. 5 cT. 48
KAC Vkpainm), 3a migcymMKaMy 40ro, 30Kpema, BH-
pillyeThCsl MUTaHHS PO HASBHICTH Y AiIX CTOPOHHU
y CIIpaBi 03HAK 3JIOBKUBAHHS NPOLIECYaTbHUMH ITpa-
BaMH, Y TOMY YHCIi IUIIXOM 3aBiZoMo Oe3miacras-
HOTO 3aJy4eHHsI 0COOU SK BiAMOBiga4ya (CIiBBiIOBI-
Java) 3 METOI0 3MiHM MiJICYIHOCTI cnpasu (1. 4 4. 2
ct. 45 KAC VYkpainn). Kpim Toro, Biamosimad, skuii
HE € Cy0 €KTOM BJIQJIHUX MMOBHOBa)KEHb, 3aMiHEHHH
IHIIMM BiANOBiaueM, Ma€ MpPaBO 3asSBUTH BHMOTY
PO KOMIICHCAIiI0 CyAOBUX BUTPAT, 3MIHCHEHUX HUM
BHACIIIZIOK HEOOTPYHTOBAaHMX il mo3uBaya (1. 4 4. §
cT. 45 KAC Ykpainn) [1].

HaGyTTs npouecyaibHOTO CTaTyCy CTOPOHH, KpiM
3aMiHM HEHAJIE)KHOTO TMO3MBaya YW BiANOBizaua,
MoOXe OyTH HaciIKoM MpoLecyajJbHOro MpaBOHAC-
TYTHUITBA.

3BepHYBIIKCH 10 3aKOHOAABCTBA PO aAMiHiCTpa-
TUBHE CyIOYMHCTBO, 3’ICOBYEMO, IIO Y pa3i BUOYTTS
a00 3aMiHM CTOPOHH YU TPETHOI 0COOU Y BiTHOCHHAX,
LIONI0 SIKMX BUHHK CIHIp, CyI IOMycKae Ha OyIb-AKii
CTafil cyaoBOro MpoLECy 3aMiHy BiAIIOBITHOI CTOPO-
HU 9H TPETHhO1 0cO0M il MpaBOHACTYITHUKOM, a yCi Aii,
BUMHEHI B aJMiHICTPaTHBHOMY IPOLECI 10 BCTYITY
MPaBOHACTYIHUKA, O0OB’SI3KOBI /11 HHOTO B TaKii
camiii Mipi, y sikiii BoHH Oynu O 000B’SI3KOB1 U151 0CO-
Ou, siky BiH 3aminuB (4. 1 cT. 52 KAC Ykpainn) [1].

Ha yac 10 BcTaHOBJIEHHS MPaBOHACTYITHUKA Y BU-
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najaKy cMepTi a00 OTOJIOMICHHS B YCTAaHOBICHOMY 3a-
KOHOM TOPSAKY ITOMEPII010 Pi3nyHOi 0co0H, JIiKBiga-
il cy0’eKTa BIaJHUX MOBHOBAKEHbB, 1HILIOTO OPraHy,
a TaKoX 3JUTTS, NPUETHAHHS, TOALTY, IEpPETBOPEH-
HS IOPUINYHOI 0co0H, SKi OyJIM CTOPOHOIO y CIpaBi,
SIKIIO CIipHI MPaBOBIIHOCHHH JIOMYCKalOTh MPaBoO-
HACTYMHHULTBO, CYyl 3yNuHs€E mpoBakeHHs (1. 1 4. 1
cT. 236 KAC Vkpainn) [1].

Toxi sik HaBeOEeHI MPUIUCH 3aKOHOAABCTBA IIONO
NpolecyaJbHOTO MIPABOHACTYTHULTBA € YHIBEpCaIIb-
HUMH JUIS YCiX IOPUCAMKLIAHUX (HOPM CyIOUYHHCTBA,
CJIiJ] MaTH Ha yBa3i Te, IO y aAMIHICTPaTHBHOMY CY-
JOYMHCTBI MPaBOHACTYNHHUITBO XapaKTEPU3YETHCS
NEBHUMHU OCOONUBOCTSIMH, TOB’SI3aHUMH 13 3aBAaH-
HSIM aIMiHICTPaTUBHOTO CYJOYMHCTBA Ta MPABOBUM
CTaTycoM Cy0’€KTiB BIaJHUX TOBHOBAKCHb.

OpHi€ro 3 IUX OCOOMMBOCTEH CYIOBOIO MPAKTH-
KOK0 Ta BUYCHHMH-aIMIHICTPATUBICTAMH OJHOCTAIHO
BU3HAETHCS BU3HAHHS PABOBITHOCHH, Y SIKUX BUHUK
myOiYHO-NIPAaBOBUH CHIp, SIK TAKHX, IO OB’ A3YIOTh
NPUBaTHUX OCi0 He JHIIe 3 BiAMOBIIHUM CY0’ €KTOM
BJIaJJHUX [TOBHOBAXKEHb, a 1 3 AepKaBOIo, KA Yepes3
Cy0’€KTa BIaJHHUX MOBHOBa)XEHb 200 1HIIUM YHHOM
HEMHHYYe HecE BiAMOBINANbHICTD 3a HACHIIKU pi-
IICHb, M Ta OE3MisUTLHOCTI Cy0’€KTIB BIAIHUX TIO-
BHOBaXCHb.

3okpema, BiamoBigHo A0 1. 9 [ToctanoBu [Ineny-
My Bumioro agminictparuBHoro cyny Ykpainu «lIpo
NPaKTUKY 3aCTOCYBaHHsS aIMiHICTpaTUBHHMH CyJa-
MU OKpeMHUX nojiokeHb Komekcy anmiHicTpaTHBHOTO
CYIIOYMHCTBA YKpaiHU MiJ 4ac po3nisagy aaMiHicTpa-
TUBHHX CIPaB» SKIIO MiJ Yyac po3mIsAY aaMiHiCcTpa-
TUBHOI CcrpaBW Oy[ae BCTAHOBJIEHO, IO OpraH aep-
JKaBHOI BJafH, OpraH MICIIEBOTO CaMOBpSAYBaHHS,
piteHHst, Aii uu Oe3isITbHICTD SIKUX OCKap KyIOThCS,
NPUIMHWIA CBOIO AiSUIBHICTH, TO B TAKOMY BHUIa[-
Ky Cyly HEOOXiTHO 3aJly4uTH 10 Y4acTi y cIIpaBi ix
NPaBOHACTYIHUKIB, a Y BUIIAAKy BiJCYTHOCTI IIPaBo-
HACTYIHUKIB Cyly HEOOXiIHO 3aIy4uTH A0 y4acTi y
CIIPaBi OpraH, JI0 KOMIICTEHIIii IKOTO HAJIC)KUTh BUPI-
HICHHS MTUTAaHHS [IPO YCYHEHHS MOPYIIEHB MIPaB, CBO-
0on uu iHTEepeciB mo3uBada. Y pasi 3MEHIIEHHS 00-
CATy KOMIIETEeHLIi Cy0’€KTa BIaAHUX MOBHOBAXXEHD,
HE IOB’S3aHOT0 3 MPUITUHEHHAM HOTO IisSUIBHOCTI, 10
y4acTi y chpasi SIK APYTUi BiANOBiIAY CyaoM 3aiy-
YaeThCsl 1HIIMHA Cy0’€KT BIaJAHUX MOBHOBA)KEHb, N0
KOMIIETEHIIi SKOro mepenani abo Hanexars QyHKii
YM TOBHOB&)KEHHS LIOA0 BHPIIIEHHS MUTaHHSA PO
BIJTHOBJICHHS NOpPYILEHHUX IIpaB, cBOOOJ 4M iHTEp-
€CiB Io3uBaya. Buxonduu 3 mooKeHs craTteit 55, 56
Koncturyuii Ykpainu, y Oyap-skoMy pa3i B Ha3BaHUX
BUILIE BUIaIKaX CHipHi IPaBOBIJHOCHUHHU JJOMYCKAIOTh
NPaBOHACTYIIHUITBO, a TOMY CyAM HOBHHHI BPaxo-
BYBaTH, 110 BiIMOBA y BiIKPUTTI ab0 3aKpPHUTTS IPO-

105



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA « HALTHOHAJTbHBII FOPHIMYECKITI KYPHAJL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

Ba DKEHHS y TaKiid crpasi 3 miacTaB JikBigauii (mpu-
MUHEHHS IiSUTbHOCTI, TT030aBJICHHS! YaCTHHHU TOBHO-
Ba)KEHb, 3BUIBHEHHS 3 MOCA/IU, CKOPOUYCHHS MOCAIN)
cy0’€KTa BIIaIHUX TOBHOBAKEHD € HETPUITYCTUMUMH
[13].

VY HaykoBHX MpallsiX BUILEBUKIAJCHA crenudika
MPaBOHACTYIHUITBA CyO €KTIB BIaJHHX I[TOBHOBA-
XKEHb TIOSICHIOETBCA, HacaMmIepen, 3 MOCHJIaHHAM Ha
NPUHIMIIN €JHOCTI Ta Oe3NnepepBHOCTI JeprKaBHOI
BJaJH, 32 SKUMHU (YHKIIT Aep:kaBU HE 3HUKAIOTh pa-
30M 13 IPUIMHEHHAM IOPUINYHOI 0COOH IMyOmiyHOro
1paBa, a TOMy B Oy[b-IKOMY BUIIa Ky TIOBHOBAKEHHSI
TakuxX cy0’€KTiB, sKi (AKTHYHO HE BUKOHYIOTH CBOI
BCTAHOBJICHI 3aKOHOM (QYHKIII, mepexosTh (Imyoiiy-
HE MPaBOHACTYITHHUIITBO) OpraHy, OO KOMIIETEHIii
SIKOTO HAJEXHUTh BUPILICHHS TaKuX nuTaHb. Hespa-
KAI0UM Ha 3MiHH cy6’eKTiB BIIaJIHUX TIOBHOBA)KEHB,
YHOBHOBAXKCHHX 3IiCHIOBATH q)yHKuu JieprKaBH,
B3a€MOBITHOCHHH MiX AEP>KaBOIO 1 JIIOIXUHOIO mpo-
JOBXKYIOTh icHyBaru [14, c. 62]. [ToniOHUX morsiB
LI00 IIOTO MUTaHHs 1oTpuMyeThest B.M. beBseHko,
3a3Haualoyy, 10 MepeAaHHs KOMIIETEeHLIl cy0’€KTa
BJIaJHUX [TOBHOBAXEHb OYyIb-SIKUM CIIOCOOOM, TpH-
MUHEHHS HOro IisSUIbHOCTI MOXYTbh 3YMOBIIOBATH
YCKJIQAHEHHS] UM YHEMOKJIMBJICHHS 3[iHCHEHHS (i-
3UYHUMHU (IOPUIUYHIMHU) 0CO0aMH iX IpaB yM iHTep-
eciB. BogHouac, nepkaBa 3000B’s13aHa BiAMOBiTaTH
nepes JIOOUHOI0 M YCUIAKO MparHyTH HOBHOLIHHOTO
3a0e3MevYeHHs IpaB i cBOOO TIOAMHU. Y 3B S3KY 3 IUM
KOHCTHTYLIHHUM MPHUITUCOM HE € IPUHIUIIOBHUM, IO
OZIHI Jiep>KaBHI OpraHu SIK Cy0 €KTH (IpeICTaBHUKU
ui€l gep>kaBu) NPUIMHAIOTH CBOE ICHYBaHHS, a 1HII
- Hepe61/1paloTL Ha ceOe BUKOHAHHS X TTOBHOBa)KEHb,
MeTy 1 3aBAaHHsI, 3IiHCHEHHS (byHKLuI/I 3MiHIOIOTh-
csi cy0’€eKTH, YNOBHOBAaXKCHI 3HiHMCHIOBATH (pyHKIIi
JepkaBu, ane i QyHKUii, gepkaBa Ta i1 000B’sI30K
BiJIIOBIAATH Mepe JIOOMHOI0, YTBEPAXKYBATH ii mpa-
Ba i cBOOOIM — JIMIIAIOTHCA HA3aBXKIHU, JOTOKHU B iX
icHyBaHHI He Bignane norpeda. Tox mompu YucieH-
Hi 3MiHH B cy0’€KTaX, YIIOBHOBaKCHUX 3[1HCHIOBATH
¢$yHKLIT AepkaBH, TPaBOOOOB’SI3KM MIXK AEPKaBOIO 1
JIIOOMHOIO HE3MIHHO NMPOAOBXKYIOTH icHyBaru. Came
i MpaBoOOOB’SI3KU 1 3000B’SA3yIOTH EpXKaBy HECTH
BiJIMIOBiIaBHICTH TIEpPET JIFOAUHOIO, TIEPEKIIATAF0UH 11
(BiIMOBigAJILHICTB) 3 OAHOTO (PIKTUBHOTO CY0’€KTa,
IO MPUIIMHUB CBO€ iCHYBaHHsS UM BHKOHAHHS IEB-
HUX (DYHKUIH (KOMIETEHIil), Ha IHIIWHA, TaKUH >Ke
¢bikTHBHUH CY0’€KT, sIKU HaOyB BiAMoOBiAHI PyHKIIi
(xommerenItio) [15, c. 25-26].

BucHOBKH 3 J0C/IiI:KeHHS | MepPCHeKTUBHU MO-
AAJBIIMX PO3BiTOK. B3sBIIM 10 yBaru BHIIEBU-
KJaJieHe, BUJAETHCS OYEBUIHUM Te, IO Ma€ Micle
HarajibHa HeOOXiTHICTh JJIS IiIBUIICHHS PiBHS 3pO-
3yMIJIOCT] Ta nependadyBaHOCTI 3aKOHOIABCTBA PO
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aJMIHICTpaTUBHE CYJIOYMHCTBO Ta JUIS ONTHMI3aIlii
HaBaHTAKEHHA Ha aJMiHICTPAaTHBHI CYOHM ILIIXOM
MiHiMi3amii JOOPOCOBICHUX MOMHJIOK CTOPIH y CHpa-
Bi Ta iX MPEICTaBHUKIB y TMyMayeHHI MPaBHJ 3MiHH
npeaMeTy abo mificTaB MO30BY, 3011bLIeHHS 200 3MEH-
LICHHS pO3Mipy ITO30BHHUX BUMOT, 3aMiHHM HEHAJICKHOT
CTOpPOHU Ta MPaBOHACTYIHHIITBA MiATOTYBaTH y3a-
rajJbHEeHHS Ta PO3’ICHEHHS MPAKTHKH 3aCTOCYBAaHHSA
aJMIHICTpaTUBHUMHU CYIaMH TIOJIOKEHb 3aKOHOJAB-
CTBa MPO aJMiHICTPAaTHBHE CYIOYMHCTBO 3 IHX IH-
TaHb 200, SKIIIO L€ € MOYXJIMBUM Ta JOLUIEHUM 3 ypa-
XyBaHHSIM BUMOT 3aKOHOZIABUOi TEXHIKH, JOOBHUTH
KAC Vkpainu BignoBigHumu yrouHeHHsAMHU. Hacam-
nepesn, Mae Tu MoBa 1mpo: 1) 3MicT TepMiHiB IpenMeT
MO30BY Ta MiZCTaBa MO30BY, O3HAKU CIIPOOU OTHOYAC-
HO 3MIHUATH NPEAMET Ta MiACTaBy MO30BY; 2) MUIIXH
301IBIICHHS/3MEHIICHHS! PO3MIpY MO30BHUX BHUMOT
(oxoruIeHHsI BUMOT MaifHOBOTO XapakTepy abo Mox-
JIMBICTH KOPETYBaHHS HEMallHOBHX BUMOT); 3) YMOBH
Ta CIOCOOH IOPUAMYHOTO O(GOPMIICHHS TOTIOBHEHHS
MEPBICHOTO TI030BY HOBUMH ITO30BHUMH BUMOT'aMH,
MOB’SI3aHUMH MK COOOIO TiJICTaBOI0 BHHUKHEHHS
a00 MmogaHMMU J0Ka3aMu, a00 TaKMMH, IO € HOX1IH1
MO30BHUMH BUMOTaMH BiIHOCHO NepBicHUX; 4) mpa-
BOHACTYIIHHULTBO Cy0’ €KTiB BJIaJHUX OBHOBAXEHb 13
3aJTydeHHSIM Ha MiCIIe JTIKBiJJOBAHOTO Cy0’€KTa BIa-
HUX TIOBHOBa)XEHb TOTO, IO KOMIIETEHLII SIKOTO Tepe-
naHi a00 HaneXaTh MOBHOBAYKCHHS ILIOA0 BUPILICHHS
MUTaHHS PO BiJHOBIECHHS NOPYILECHHUX MPaB, CBOOOA
YH 3aKOHHHX 1HTEPECiB TO3MBaYa.
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SMICT AIMIHICTPATUBHO-IIPABOBUX BITHOCHH Y COEPI
®OPMYBAHHS TA PEAJIIBALIL JEPKABHOI NOJITUKU
HAIIOHAJIBHOIO ITOJIIHICIO Y BUBHAYEHUX COEPAX

Baagumup MAHOPOB,
KaHAUIAT IOPUANIECKAX HayK, JOKTOPAHT
[IpAT «BY3 «MexperunonanbHas AkaneMus yIpaBIeHUS TEPCOHATIOM)

CrarTs mpucBsUeHa MATAHHAM 3a0e3redeHHs (GopMyBaHHS Ta peanizaliii HarioHaasHOIO MOMIIMi€r0 ep>KaBHOT TOJi-
THKH y cepax 3a0e31edeHHs] OXOPOHH IpaB 1 cBOOO JTIOAWHY, IHTEPECIB CYCIIIBCTBA 1 AepKaBH, IPOTHIIT 3IIOYUHHOCTI,
HiATpUMaHHS yOIiuHOT Oe3MeKH 1 MopsIIKy. 3BEpTAETHCS yBara Ha Te, [0 caMe KOMIUIEKCHHUH XapaKTep Ta 3J1aro/KEeHICTh
It mozno 3abe3mnedeHHs: popMyBaHHs Ta peajizauio HarioHanpHOIO momini€ero AepkaBHOI HOMNITHKH Y cdepax 3abesre-
YeHHS OXOPOHU TPaB i CBOOOJI JTIOMWHY, IHTEPECIB CYCIIIbCTBA 1 IEP>KaBU, MPOTHU/IIT 3IIOUUHHOCTI, MIATPUMAaHHS ITyOIiqHOT
0e3TeKH 1 MOPSAIKY 1 BU3HAUa€e 0araToBEKTOPHICTh Ta PI3HOMAHITHICTD MisITBHOCTI 11 CITy>K0 Ta MmiIpO3IiiiB MOMIIii, CITy>KO
Ta migpo3ainie MBC Ykpainu, pi3Hi 00csru Ta crmocobu iX ydacti y GopMyBaHHI Ta peatizaii mi€i mMoJiTHKY.

Kniouoei cnosa: noniyis, Hayionanona noniyis, oepacana nonimuxa, popmyeanns, peanizayis, iOHOCUHU.

CONTENTS OF ADMINISTRATIVE-LEGAL RELATIONS IN THE FORMATION AND IMPLEMENTATION
OF STATE POLICY BY NATIONAL POLICE IN CERTAIN SPHERE

Vladimir MAYOROYV,
PhD in Law, Doctoral Student
Private Joint-Stock Company «Higher Educational Institution» Interregional Academy of Personnel Management «

The article is devoted to the issues of ensuring the formation and implementation by the National Police of state policy in
the areas of protection of human rights and freedoms, interests of society and the state, combating crime, maintaining public
safety and order. Attention is drawn to the fact that it is the complex nature and coherence of actions to ensure the formation
and implementation by the National Police of state policies in the areas of protection of human rights and freedoms,
interests of society and the state, combating crime, maintaining public security and order, and defining the multidimensional
nature and diversity of its activities. services and units of the police, services and units of the Ministry of Internal Affairs of
Ukraine, various volumes and ways of their participation in the formation and implementation of this policy.

Keywords: police, national police, state policy, formation, implementation, relations.

CONTINUTUL RELATIILOR ADMINISTRATIVE $1 JURIDICE DIN SFERA FORMARII SI
IMPLEMENTARII POLITICII DE STAT DE CATRE POLITIA NATIONALA IN ANUMITE SFERE

Articolul este dedicat aspectelor care asigura formarea si punerea in aplicare de catre Politia Nationald a politicii de
stat in domeniile protejarii drepturilor si libertatilor omului, intereselor societatii si ale statului, combaterea criminalitatii,
mentinerea sigurantei si ordinii publice. Se atrage atentia asupra faptului complexitatii naturii lor si coerentei actiunilor
pentru a asigura formarea si implementarea de catre Politia Nationald a politicilor statului in domeniile protectiei drepturilor
omului si a libertdtilor, a intereselor societatii si ale statului, combaterea criminalitdtii, mentinerea securitatii si ordinii
publice si definirea naturii multidimensionale si a diversitatii activitatilor sale, serviciile si unitatile politiei, serviciile si
unitdtile Ministerului Afacerilor Interne ale Ucrainei, diverse volume si modalitati de participare a acestora la formarea si
implementarea acestei politici.

Cuvinte-cheie: politie, politie nationala, politica de stat, formare, implementare, relatii.

TaKUX KaTreropiil sk QyHKUii myOmiyHoi agmiHicTpamii

I IOCTaHOBKa npodaemu. [TocraHoBka HOBHX
Ta Aep>KaBHA TOJIITHKA.

3aB/aHb Ta Kypc YKpaiHu Ha iHTErpaLito 10 €B-

POTIEHCHKOI CITIIBHOTH, PO30YIOBa IEPKABH SIK ITPABO-
BOI Ta JEMOKPATHIHOI, ONITUMI3aIlisl JisSUTBHOCTI opra-
HIB IIyOJIITHOT BJIaIN Y TIOITYKY HOBOI €()eKTHBHOI MO-
JIEITl PETYIIIOBAHHS KUTTSA YKPATHCHKOTO CYCIUIBCTBA
MoTPeOyIOTh BAXITUBICTH Ta HEOOXITHICTh Cy4acHOTO
TEOPETHYHOTO y3araJibHEHHS Ta IIEPEOCMUCIICHHS Ha-
KONMYECHUX B IOPUAMYHIN JiTeparypi MOMISIIIB MIOAO0

108

AKTyaJbHicTh TeMH. OCOOIMBO aKTyaJIbHUM CTA€E
1I€ IIMTaHHS B aCIIEKTI TOT'0, 1[0 BIAIOBIIHO JI0 3aKOHO-
JIaBCTBA 0 OCHOBHHMX 3aBJaHb HallloHaabHOI MOl
BiZITHECEHO BHECEHHsI Ha po3risia MiHicTpa BHyTpil-
HiX crpaB YKpaiHM NpOMO3HLii moa0 3abe3neueHHs
(hopMyBaHHS JepKaBHOI MOTITHKH B 3a3HaUYeHUX che-
pax. Ilpu meomy MBC VYxpaiau popmye BiAmoBigHy
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JICPAKaBHY TOJIITUKY, MICIIs 40TO CaMe OpraHu Mol
3IIHCHIOKOTH 3aBJ@HHS 3 peaisallis JepiKaBHOI MOMi-
TUKH y cpepax 3a0e3MeUCHHs OXOPOHH IpaB i CBOOON
JIFOIMHH, IHTCPECIB CYCIUIBCTBA 1 JCPXKABHU, IPOTHALL
3JIOYMHHOCTI, MATPUMAaHHS MyOIigHOT OE3MeKH 1 To-
PAAKY.

Ormxe, npouecu BUPOOJICHH, (HOPMyBaHHS Ta pe-
aizatii Aep’KaBHOI MONITHKY Yy BU3HAaUEHUX c(epax €
B)XJIMBUM HAIPSIMOM JisIbHOCTI HarrioHanmsHOT 1mo-
i, Bix 11 e(eKTUBHOCTI 3aIe)KUTh YCIIIIHICTD Ta
PE3yNIBTaTUBHICTh BUKOHAHHS 3aBIaHb, MOKJIAICHUX
Ha TIOJIIIIIfO.

Cran pocaimkenns. [IpoOnemarvka IisuTbHOCTI
nominii Oya mpeaMeToM 0araTboX BUCHHX, CEPEN IKUX
xorinock O Bumimtu mpami: M.I. Anydpiea, O.M.
banmypxu, B.A. I'myxoBepi, I.B. 303ymi, O.€. Kopucri-
Ha, O.B. Heroquenko, A.M. Ilogossaku, I.M. IllomiHoi,
O.H. Slpmuma ta iHmmx. Y mpargx Iux Ta 0aratbox
IHIIMX BYCHHMX JOCIIDKYIOTECS MUTaHHS MPAaBOBOTO
TOJIOXKCHHS! TOILI], YAOCKOHAICHHSI OKpeMUX (yHK-
uit i cmyx6 1 migposainis. OnHak, CIiJ 3BEPHYTH
yBary Ha Te L0 CbOTO/IHI B FOPHINYHINA mTepaTypl He-
JIOCTATHBO YBArH NPHIUICHO MUTAHHAM, TIOB'S3aHAM 3
TAKOKO JIUIbHICTIO MOJILIL, SIK p03p061<a 1 pearmisaryis
JiepkaBHOI MOTITHKK B THX cepax, siKi BiXHECEH] 10
BijanHs HarioHanpHOT mosmiimii.

MeTor0 cTaTTi € Ha MiACTaBi aHANI3y TEOPETUY-
HUX TIXOMIB 1 3aKOHOABCTBA JIOCIIIUTH CTaH CIIpaB
1 ocobmmBocTi misutbHOCTI HarionaneHOi momimii 3
3abesnedyeHHs (pOPMyYBAHHS 1 pealisallii AepkaBHOI
HOJITUKK y cepax 3a0e3CUCHHs OXOPOHU IpaB 1
CBOOOJ JIFOIVHH, IHTEPECIB CYCILIBCTBA 1 JCPKABH,
MPOTHUIIT 37TOYMHHOCTI, MiATPUMAaHHS TPOMAJICEKy 0e3-
TIeKy 1 TTOPSAKY.

Buxiax ocHoBHOro marepiajy. BiamosigHo 1o
3akony Ykpaiam «[Ipo HarioHamsHy MOJTiIito» Harii-
OHaJIbHA MOJTILIiSt Yipainu (noniuiﬂ) LI¢ LICHTPaIbHUIT
OpraH BUKOHABYOI BIaJ, SKHii CIYKUTb CyCILIbCTBY
LUISIXOM 320€3I1CYeHHsT OXOPOHU MpaB 1 CBOOOA Jito-
IVHW, TPOTHUII 370YWHHOCTI, MIATPUMAHHS ITyOmid-
HO1 6e3nekn 1 mopsaky. [1]. [Ipu nmpomy Hamionamsna
TIOJIITISl € IICHTPAIbHUM OPTaHOM BHKOHABYOI BJIAIIH,
TISTIBHICTD SIKOTO CIPSIMOBYETHCS T4 KOOPAWHYETHCS
Kabinerom MinicTpiB Ykpainu uepe3 MiHicTpa BHY-
TPILIHIX COPaB 1 KU peanizye AepKaBHY HOMIITUKY Y
chepax 3a0e3MCUCHHS OXOPOHHM MpaB 1 cBOOO JIFOIH-
HU, IHTEPECIB CYCIIILCTBA 1 JICPXKaBH, MPOTHIIT 3710~
YUHHOCTI, MATPUMAaHHS ITyOidyHoi Oe3MeKH 1 mopsi-
Ky. Takum unHoM, MBC Vikpainu € OpraHoMm, SIKMH IO
BIIHOLICHHIO 110 HOJIL{I € Cy0’€KTOM, SIKUM 3AIHCHIOE
KePIBHHULTBO ii JIsIBHICTIO 3 HOPMYBAHHS B KOHTp-
OJIEM 32 peai3alli€ro IepXKaBHOI MOJITHKH y MEBHUX
chepax.

Biamosigno 10 4. 2 cT. 1 3akoHy Yipainu “TIpo Ha-
IIOHABHY TOJII0” “MisUTBHICTD MOl CIIPSIMOBY-
€ThCsl Ta KoOpAHMHYeThest Kabinerom MinicTpis Ykpai-
HU Uepes M1H1CTpa BHYTPIIIHIX cpaB YKpaiHH 3riHO
13 3axoHOM “. KoHIlenisi mossirae y Tomy, o 6e3ro-
cepenHe KepiBHUITBO (MIPUHAHATTS yIPABIIHCHKHUX Pi-
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IIICHB) 3/1HCHIOE KepiBHUK HartioHansHOI momitmii (CT.
21 3akoHy), a MOJMITUYHE MPEACTABHUIITBO IepedyBae
y BiganHi Minictpa MBC.

OCHOBHMMH TIOBHOBOKEHHSAMH MiHICTpa y BiIHO-
cuHax 3 momimiero (cT. 16 3akony Ykpainu “TIpo Ha-
I_IiOHaHLHy noniuio” €: 3a0e3NeueHHs (I)OpMyBaHH;I
JIepKaBHOI MOTITHKH y Chepl HaTaHHs MOMIIEHChKIX
MOCIIYT Ta KOHTPOJIb 32 1 peanizaliio MoiLi€lo TOILO;
3a0e3eYeHHs] HOPMAaTUBHO-TIPABOBOTO PETYIIOBAHHS
JUSTPHOCTI TIOMIIT; 3aTBEPPKEHHS CTPATETi9HUX IIPO-
rpaM Ta BU3HAUYCHHS IPIOPUTETHUX HAMPSIMIB POOOTH;
3a0e3IeveHHS BEICHHS Ta BUKOPUCTaHHsI 0a3 (0aHKiB)
nJanux Mbk MBC Ta nomini€ro; NpuiHATTS pillIeHHS
IOJT0 PO3MOALTY OFOKETHUX KOIITIB.

JeprkaBHa MONITHKA € IPOLIECOM, SIKMH MOB'I3aHNI
3 PO3POOKOI0 CTPATETivHOTO Kypcy AEprKaBH, OCHO-
BHUX HAaIpsAMIB PO3BUTKY JEPXKABHOI BIAIH, a TAKOXK
Croco0iB peamizarmii ii miieil Ta 3aBmaHb. [lepxaBHa
TIOJIITHKA TIOCTAE SIK CKIaJHUH MpoIiec, B AKOMY BHIi-
JSIIOTH TPH acTieKTH: (GOPMYBaHHS AEpKaBHOI HOJNITH-
KU (JIETITUMHOTO Cy0’€KTa Ta IHCTUTYLIHHOI i€papXii),
MIPUAHSTTS CTPATETIYHUX Ta OIEPATUBHO-TAKTHYHUX
pimeHs (po3pobka CTPATETIIHOTO KypCy), peaizartis
JIepKaBHOT TIOMITHKH (BKJTIOYAE aIMiHICTpaTHBHI 3aC0-
Ou peanizawii Aep>KaBHUX PILlIeHb, @ TAKOK KOHTPOJIb
3 OOKY JIepKaBH).

JlepxaBHa moJiTHKA OararorpaHHa, MPEJCTaBIISIE
c000I0 CHCTEMY IILIECIIPSIMOBAHUX 3aXOMiB, K CTaB-
JIITh 32 METY PO3B’S3aHHS THX UM 1HIIHMX CYCIIIHBHIX
po0JIeM, 3a70BOJICHHS CYCITUIFHIX 1IHTEPECiB, 3a0e3-
nedyeHHsT cTabiIbHOCTI KOHCTHTYIIHHOTO, €KOHOMiY-
HOTO, IPaBOBOTO JIaly KpaiHH. Y 3B’A3KY 3 UMM, TOJI0-
BHUM TPHU3HAYCHHSIM Ta CIPSIMOBAHICTIO JIEPKABHOI
TIOJIITHKY € BUPIMICHHS CyCIIHLHUX IpobieM Ta Bpe-
TYJTIOBaHHS CYCITUIPHUX BITHOCHH.

YV 1poMy CeHCl MOXXKHA BU3HAYUTH OCHOBHI Harpsi-
MU JIepKaBHOI MONITHKH, Ky 3a0e3mnedye GhopMyBaH-
Hsl Ta peanizye HarjoHanbHa momiis:

1) 3abe3neyeHHs: OXOPOHH MPAB 1 CBOOO JIHOIMHHY,
IHTEpECIB CYCIIUIBCTBA i IepKaBH

2) IPOTHIiS 37IOYUHHOCTI

3) mATPUMAHHSL [yOMiMHOTO HOPS/KY Ta OS3MCKH.

Ha namy gymky, smict dynkuiii HamionanbsHoi mmo-
Jiuii, sK 1 3MICT JIepXKaBHOI HOMITHKH Y THX cdepax,
SIKMX TIOJNILA pealti3ye, YuM 3aiiMaroThesl il opraHu,
SIKI TIMTaHHS BOHWA BHPINIYIOTH CHOTOMHI MOTPEOYIOTH
yTouHeHHs. HarioHanmpHa modmimis Mae 3a0e3mnedyBaTi
(hopMyBaHHS Ta pPeai30ByBaTH JCP)KABHY IOTITHKY Y
Takux cepax, sk : 1) 3a06e3nedeHHs1 OXOpPOHH Ta 3aXHc-
Ty TIpaB i cBOOO JIFOAMHH, IHTEPECIB CyCHIILCTRA 1 Aep-
JKaBU BiJl IPOTUIPABHUX MOCATAHb; 2) MPOTUIS KpH-
MIHQJIBHUM Ta aIMiHICTPaTHBHUM IIPABOIIOPYIIICHHSM;
3) miaTpUMaHHs MyOIiYHOrO mopsaKy ta Oesmexu. Ll
HarpsIMH Jep>KaBHOI OITUKA MalOTh OyTH 3aKpiruieHi
y cT. 1 3axony Ykpainu «[Ipo HamioHansHy momimiro»
ta y [lonoxxenni npo HarionansHy momiriro.

HarmionanpHa momimist, sIK 3a3Ha4aiocs BUILE, 3a-
Oe3neuye hopMyBaHHS Ta peaizye Aep:KaBHY MMOJITH-
Ky Y BU3HaUCHHX cepax.
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®dopMyBaHHS JIePKABHOI TONITUKHU — 1€ CKIIQTHUH
Ta OaratoeranHuil mponec. Tak, HanpuKiIaz, HaBU-
LIMH piBeHb JepKaBHOI MOJTITUKY B YKpaiHi — ii «3aca-
T — BU3HAYAIOTHCS MTApIIaMEHTOM, IO TIOB’S3aHO 13
NoBHOBakeHHsIM BepxoBHoi Paau Ykpainu npuiiMati
3akoHH. IIpesnneHt Ykpainu, sk i TPe3UICHTH Oara-
THOX IHIINX JICPXKAB, BIANOBINANbHUM 32 (OPMyBaHHs
JIepKaBHOI TOMITHKA y cepi 30BHIMIHIX Bl,I[HOCI/IH
000pOHU Ta JIep>KaBHOI OE3MEKH, 110 BUIIUBAE 3 HOTO
KOHCTUTYIIIHHUX TTOBHOBa)XKCHb. MiHICTEpPCTBa Tiepe-
Ba)XHO «(hOPMYIOTH IMOJITHKY», @ IHII OPraHd BHKO-
HABUYOi BJaJy TOBHHHI 3IIMCHIOBATH 0E3MOCEPEIHIO
pearizawito AepkaHoi HOMITUKY. ToMy NpaKTU4HE 3Ha-
YeHHsI Ma€ BUOKpEMJICHHS (PyHKIIii1 OpraHiB BUKOHAB-
4oi Biaau i3 (opMyBaHHS MOJITHKY Ta 3 11 pearizauii,
IO 3TiIHO i3 3aKOHOTABCTBOM € CTPYKTYPOYTBOPIOIO-
4nM (aKTOpOM y CHCTEMI OpraHiB BUKOHABYOI BIajH,
a TAKOX JI03BOJIAE Bi/IMEKOBYBATH TOMITHYHY JIisTb-
HICTb BIJ{ CYTO a[IMIHICTPATUBHO, BIAMEKOBYIOUH 110~
JITHYHUX J{IS91B B ACPHKaBHIX CIYKOOBLIB. AJIC IIpU
BHOKPEMIICHHI Cepelt PyHKILIH AepKaBHOTO YIPaBIIiH-
HS 'y popMyBaHHI JIepKaBHOI OTITHKH TAKOK IPOCTE-
KYETbCS YAaCTKOBHUHN BHSB 3arallbHUX YIPaBIiHCHKUX
(pyHKIIA MPOrHO3YBAHHS 1 IUIAHYBAHHS Ta PErysiro-
BaHHS. ToMy 3aJIe)KHO BiJl OCHOBH Knacmbucauu Ta il
IiIeH Taka QyHKINS MOYKEe MaTH CaMOCTilHE 3HAUCHHS,
ab0 3MICTOBHO MEPEKPUBATHCS IHIINMH (YHKIISIMA.

Iporiec 3ab6e3neyeHHS (bopMyBaHH;I JIep KaBHOT I10-
nitnkr HarioHansHOI morminii y BusHa4eHHX cdepax,
110 HAJIeXAaTh IO KOMIIETEHIIi1 MOIiIlii, — I1e TTaHoMip-
HUM Mpoliec BUKOPUCTaHHS HasBHUX B HamioHanbHii
MOIiIIii pecypciB, CIPSMOBAHMIA Ha JOCSATHEHHSI IIUICH,
MOCTaBJICHUX Y MPOrPaMHUX JOKYMEHTaX (KOHIICHIIi-
sIX, cTparerisx, nporpamax). Ha erami (opmyBaHHS
TIOJIITHKH, Y TUX cdepax, siKi HajeKarb 10 KOMIICTCH-
il HarionasHOI mojtitiii, 3 MeToro ii eeKTUBHOI pea-
Jri3ariii moitist 3aiHCHIOE TIeBHI (DYHKIIIT, 1110 CIIPSIMO-
BaHi Ha ()OPMYBaHHS ONITUMAIIBHOTO MEXaHI3MY peaJti-
3amii 1ep>kaBHOT MOJITHKY, SIKMK OyIyTh BTLTIOBATH Y
JKUTTS 11 CITY)KOH Ta IiIPO3IiIIH.

OyHKiil 3a6e3redeHHs] POPMYBaHHS [ePIKaBHOT
noiTHKy HarioHaIbHOKO MOMILi€r0, y cdepax, 1o Ha-
JIeaTh 10 BiIaHHS MiHICTEPCTBa, BKIIOYAIOTh y cele
TUTaHYBaHHS, MPOTHO3YBAHHS, PETYIIIOBAHHS, KOHTP-
OJIb, OLIIHIOBaHHS 1 MOHITOPHUHT BiJIIOBIHUX CTparte-
TIYHUX JOKYMEHTIB, IIPOTpaM, IIaHiB TOIIO.

®dopMyBaHHS JEp)KaBHOI HOMITHKH Y cdepax, 110
HaJIeXXaTh 10 KoMIteTeHiii HamioHanpHo1 momiiii, Mae
Bi,[[OGpEDKaTI/ICSI B IutaHax HarioHanapHOI mOmimii Ta
crpareriqnux goxyMmenrax MBC VkpaiHn, B KX Ma-
10Th OyTH BU3HAYCHI IIUTI 1 3aBaHHS JePyKaBHOI MOJTi-
THKH, HATPSIMKA PO3BUTKY Ta peOpMyBaHHS CITy»KO Ta
niapo3ainis nomiwii. To6to TLTAHYBAHHS, K COLUAIBHO
Opi€eHTOBaHa QyHKIis Honluu TPEJICTABIISIE YIIPABIIIH-
ChKY JSUTBHICTB, IO ITOB’s3aHA 3 IUICHIOKIIAIaHHSM,
MPOTHO3YBAaHHIM, aHAI30M, OONIKOM Ta KOHTPOJEM
BiJIXWJICHb BiJ| IIIJICH ICP:KaBHOI IMOJIITHKH.

IInanyBanus HarioHanpHOIO TIOMIIIEIO 3aXOJiB
JIEpKaBHOI ITOITUKA, M€ TIPOBIAHE 3HAYCHHS Y peaTi-
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3aii colianbHOTro MPU3HAYESHHSI MO, SIK HEeHTpab-
HOTO OpraHy BUKOHABYO1 BJIaJTM OCHOBHUMHU 3aBJIaHHSI-
MU SIKOTO €: peajizalis AepaBHOi MOMITHUKH y cepax
3a0e3MeUeHHs OXOPOHH MPaB 1 CBOOOJI JIFOIMHH, IHTEP-
€CIB CYCIUIbCTBA 1 JAEp)KaBH, TPOTHIIT 3ITOYUHHOCTI,
MiATPUMAaHHS Ty 0TI YHOT O€31IEKH 1 TOPSIKY; BHECCHHS
Ha po3rIsix MiHICTpa BHYTPIIIHIX CIPaB MPOMO3HLIIM
oo 3abesnedeHHst GopMyBaHHs Jep>KaBHOI MOJITH-
KU B 3a3Ha4eHUX cepax.

Sk 3a3Ha9a€THCS y HAYKOBIH JIiTEparypi, 10 Mexa-
HI3M peajtizallii Jep>kaBHOI MMOJIITUKH TIOBUHEH OyTH
CIIPSIMOBaHMM Ha JIOCSTHEHHS KOHKPETHHX Il
(po3B’si3aHHS COLIANBHHUX CYNEPEYHOCTEH) MUIIXOM
BIUIMBY Ha KOHKpETHi (akTopu (eleMEeHTH yIpaBiiH-
Hs Ta iXHi 3B’3KN). A 1Ieli BIUIUB, y CBOIO Yepry, 3Iil-
CHIOETBCS IIITXOM BUKOPHCTAHHS BIJIIO-BiJTHUX METO-
1B, pecypciB abo moteHmianiB. ToOTo, sk 3a3Ha4ae y
cBoix poborax C. KpacHombopoBa, MeXaHi3M yIIpaB-
JIHHA TIOBUHEH (pOPMYBATHCS 1I0pa3y, KOJIU MpHiiMa-
€THCSI YMPABIIHCHKE PIIICHHS MUIIXOM Y3TOMKEHHS
BCIX HOT0 eJIeMeHTIB [2, ¢. 9].

[poriec popMyBaHHS Aep)KaBHOI MOMITHKA y cde-
pax 3a0e3NeyeHHs] OXOPOHH MPaB 1 CBOOOX JIFOIMHM,
IHTEpECIB CyCIUIbCTBA | ACpXKaBH, NPOTHIIT 3T09HH-
HOCTI, HIATPUMAHHs IyGni4HOi OGe3nexu 1 Mmopsiky
Mae 6yTH 3a0e3neyeHn i e(l)eKTI/IBHI/IM MEXaHi3MOM,
SIKWid OM OyB 3[IaTHUIA BTUTUTU il B pealibHE KHUTTH.
Peaizaris mosmiriero Aep>kaBHOI MOJIITHKA y chepax
3a0e3MeUeHHs OXOPOHH MPaB 1 CBOOOI JIFOIMHH, IHTEp-
€CIB CYCIUIbCTBA 1 JAEp)KaBH, TPOTUIIT 3ITOUUHHOCTI,
MiATpUMAaHHA MyOiuyHOT Oe3MeKH 1 MOpsAKY TOBHHHA
MPEICTAaBIATH COOOI0 HE 130Jb0BaHY Ta CIi30AUYHY
IISUIBHICTD, @ KOMIUIEKC 00’ €IHAHUX €IUHOK METOIO,
METOZOJIOTIE€I0 Ta OPTaHi3alifHOI0 CTPYKTYpPOIO Op-
TaHiB, MIIPO3IUTIB Ta MpAIliBHUKIB, KOOPIMHOBAHHUX
3 €IMHOTO IEHTPY, IO MPAIIOBAaTUMYTh Ha TOCTIHHII
OCHOBI, 3 MeTOI0 ()OPMYBaHHS Ta MIPAKTHYIHOI peatiza-
i1 3axo/iB Bi/:LHOBi;[Ho'l' ITOJIITHKH.

OCHOBHHUMH  OpraHI3alifHO-NIPAaBOBHMHU  (opMa-
MU JISPXKABHOTO BIUIMBY Ha JsUIBHICTB MOMILIT 3 pe-
amzaiii BiIMOBIIHOI Jep)KaBHOT MOJNITHKH € 3aTBep-
JOKCHHS 3aX0JIiB ITOJIITUKY Ha PiBHI 3aKOHY, CTBOPEHHS
HOPMaTHUBHO-NIPABOBOI 0a3u ISl HAJISKHOT peaizamii
ii 3ax0miB (KOHTPOJIO 1 KOperyBaHHs) Ta OpraHizamii
i (DyHKIIOHYBaHHS CHCTEMH OpraHiB Ta CIyXkO, II0
OepyTh yuacTsb y ii peanizauii, CyBOpil BiANOBIAHOC-
Ti 10 BMMOT' 3aKOHY. ¥ CYKyIHOCTI Li iHCTHTYTH 3a-
0e3MevyIOTh JIETITUMHICTD CYCITUIFHUX BIJIHOCHH, IO
oB’s3aHl 3 misbHICTIO HaroHanapHOI HOMimii 1o
BTUIEHHIO BIAIIOBIIHMX 3aXOAIB MOJITHUKH, 1X BIAIOBI-
JAITBHICTH 32 HCBUKOHAHHS YY1 HEHAJIC)KHE BUKOHAHHS
HOPM 3aKOHOJIaBCTBA.

Peanizanist HanioHa bHORO MOILIEIO 3aX01B Jiep-
JKaBHOI IMOJITHKH Yy C(hepax 3a0e3NedeHHs] OXOPOHH
1paB 1 CBOOOJ JIFOAMHH, IHTCPECIB CYCILIBCTBA 1 Jiep-
’KaBH, IPOTH/LT 3MOYUHHOCTI, IIATPUMAHHS Iy OIIYHO]
GesriekH i TopsaKy Oyzie yCKiIaHEHOIO, SIKIIO He Oyne
3a/lisIHI OpraHi3aLiiiHuii, IHCTHTYLIOHATbHHIA, iH]Op-
MariiHU} MexaHi3M BTUICHHS ii 3aXO0IiB.
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OpraHi3auiﬁHHﬁ MEXaHi3M peani3aui'1' Haronamns-
HOIO MOJILIEK0 JICPKaBHOI MOMITHKNA y cepax 3abes3-
TICYCHHs] OXOPOHH MPaB 1 CBOOOA JIFOIMHH, HTEPECIB
CYCHIIBCTBA 1 JIEPIKABH, NMPOTUAIT 3709MHHOCTI, TIij-
TpUMaHHS ITyOmiuyHOi O€3MeKH 1 MOPSIKY MICTUTH B
co0i cy6’eKTH Ta 00’€KTH, BIITIOBI/IA€ 32 BU3HAYCHHSI
LiiIei, 3aB1aHb, (DYHKLI1H, MCTOIB Ta POPM ALUILHOCTI
MO 1o H0T0 BTUICHHIO. 3aBISKH HHOMY 3a0e311eqy-
€TBCSA KOOp,Z[I/IHaI_IU{ 7, edpeKTHBHE QyHKIIOHYBAHHS
Ta B3a€MO3B 30K OPraHi3allifiHIX CTPYKTYP, IO Bijl-
TOBIJAIOTH 33 Peali3aliio ACPKABHOI MOMITHKH, iH-
CTUTYUIH, SIKi 30IHCHIOIOTH KOHTPOJIb 32 iX AisUIBHICTIO
Ta MOHITOPUHT Pe3yJIbTaTH (byHKmOHyBaHH;I

Jlitoumii Hapasi IHCTUTYLIOHABHIA MEXaHI3M pea-
nizauii HarioHaabHOYO TOJILIErO AePKaBHOT MOMITHKH
y chepax 3abe3neUeHHST OXOPOHH IpaB 1 CBOOOJ JI0-
JIMHW, IHTEPECIB CYCITUTBCTBA 1 EpKaBH, IPOTHJIIT 3710~
YUHHOCTI, MATPUMAaHHS ITyOidyHoi Oe3MeKH 1 mopsiI-
Ky B I[IOMy BU3HaYCHUN OCHOBHVIMU TTOJIOKCHHSIMH,
mo copmynbpoBani B Koncruryiii Ykpainu, 3akoHi
Vipainn «IIpo Haumionaneny mnominiro», [lonoxenni
npo HamioHaneHy TOJTiMifo, 1HIIMX 3aKOHAX Ta IMia3a-
KOHHHUX HOPMAaTHBHHX aKTaXx, ajie BiH HE M030aBICHUI
TIEBHUX HEJOMIKIB, 0 MTOPOHKYIOTH JAESKi CKIIa THOIII,
y TIepIIly Yepry 1010 BU3HAYSHHS Cy0 €KTHOTO CKJIa Ty
MO0 YYaCHHKIB, pO3MEKYBaHHS TXHIX TOBHOBAKCHb Y
il cepi, BiAMOBITALHOCTI 32 MPUHAHSITI PIllICHHS.

[HCTUTYIIOHAIBHMI MEXaHi3M (QOpPMyBaHHS Ta
peamizariii HaiioHaTbHOIO TIOMIIITIER0 TepyKaBHOT TOJi-
THKA Y cepax 3a0e3MeeHHs OXOPOHH IPaB i CBO6ON
JIFOIMHY, HTEPECIB CYCIILIBCTBA 1 JCPIKABU, MPOTHLIT
3JI0YMHHOCTI, MiATPUMAHHS ITyOIiYHOT OS3MeKH 1 IMo-
PAZIKY BTUTIOETBCS HacaMIIepe]] B OpraHi3ailii CHCTeMHU
IHCTUTYLIH, 00’ €XHAHNIX CHOpi,Z[HeHOIO METOF0 — y4Jac-
i y hopmyBaHHi ab0o peanizawii HauioHanbHO0 101i-
Li€I0 MOMITUKA Y BU3HAYCHHUX cepax. Takum unHOM,
THCTUTYIIOHAJILHUI MEXaHi3M (pOopMyBaHHS Ta peai-
3anii HarrioHampHO0 TONILi€r0 AepKaBHOT MOJITHKH Y
cdepax 3abe3neueHHs OXOPOHH TIpaB i cBOOO JIIOIH-
HU, THTEPECIB CYCIIIBCTBA 1 JICPXKaBH, MPOTHIIT 3710-
YUHHOCTI, MATPUMAaHHS ITyOTiaHoi Oe3MeKH 1 mopsi-
Ky — Lie TIeBHa CHCTEMa B3a€MOIIOB’SI3aHNX Cy0’€KTIB
(IHCTHTYTIB), sIKi, B3AEMO/II04H, 3a0€3MCUYIOTH LLTiC-
HICTb, 663Hep€pBHICTL MPOLIECY PETYIIOBaHHS CycC-
NUIBHAX BIIHOCHH y cdepax 3a0e3nedeHHs 0XOPOHH
TpaB i CBOOOJ JIFOAMHH, IHTEPECIB CyCHIIBCTBA i Jiep-
JKaBH, IPOTHIT 3IOYMHHOCTI, I ATPUMAHHSI Iy OIi4HO]
Gesnex i MOPSIIIKY, & TAKOXK CTBOPIOIOTH HEOOXiITHi
YMOBH [T €()eKTUBHOTO BUKOHAHHS TIOJIIIIEFO MTOKJIa-
JICHUX Ha Hel 3aB/aHb.

Indopmaniiinmii MexaHi3M peaizauii Jep:kaBHOI
TIOJIITHKK OpraHaMM Ta Miapo3aiiaMu HarioHamsHoT
mojIimii y BU3HAYeHUX cdepax 3ade3rneuye KOOpIu-
HAI[IFO Ta Y3TOMKEHICTb MiH ii cy0’ eKTiB 1 00’ €KTIB Ta
3a0e3reuye yIOCKOHAJICHHS CTATHMCTHUYHOI 3BITHOCTI,
3anpoBaHKEHHS HOBITHIX iH(OpPMaLiHHUX TEXHOIOTIH
Ta MOHITOPUHTY OCHOBHUX HAIPsMIB JISPKAaBHOI I10-
JITUKA Ta PE3yNBTaTiB MISTTLHOCTI IO M0 iX BTI-
JICHHIO.

APRILIE 2020

BuchoBku. Omxe, 3a0e3nedeHHs (HOPMyBaHHS
HarrioHaisHO0 HOMIIIER JePyKaBHOT MONIITHKH Y cde-
pax 3a0e3IeYCHHs] OXOPOHHU NPAB 1 CBOOOJ JIFOIUHM,
IHTEPECIB CYCIUIBCTBA 1 ACPXKABH, IPOTHIII 3I04MH-
HOCTI, MATPUMAHHs MyOnivHOi Ge3neK i MOpsiaKy
BKITtO9a€ nisutbHICTE MBC Yipaiawm, ciy»06 Ta miapo3-
B HamioHanpHOT momminii, iHIIMX CyO’€KTIB OO0
yCBiIOMJICHHS TpoOiieMu (3°sICYBaHHS MOTPeOH), IMo-
IIyKy BapiaHTiB BUpILIEHHS MPOOIeMU, NPUAHATTS
TIOJITUYHOTO PIllIeHHS, 3a0e3MeUeHAS YMOB JIJIsl HOTO
MPaKTUYHOTO BTLUICHHS, 1110 3HAXOAUThH CBOE 30BHIIITHE
BiTOOpaKeHHs Y HOPMAaTHBHO-TIPAaBOBOMY 3aKPIIICHHI
CTpAaTETIYHNX iJICH, 3aBIaHb, IPUHITAIIB Ta HAIIPSIMIB
AISUTBHOCTI B Lii cdepl y hopMmi KOHIIEMIIii, Iporpam
PO3BUTKY, 3aKOHOZABYHX AKTIB TOLLO.

Oyukuis peamisauii HaionansHO momimiero aep-
JKABHOI TMOJITHKH y cepax 3abe3neyeHHs OXOPOHH
npaB i cBOOO JIFOMHH, IHTEPECIB CYCIIUIBCTBA 1 JIep-
JKaBH, POTH/IIT 3I0YMHHOCTI, IIATPUMAHHS ITyOJIIYHOT
Gesnexi i MOPSZIKY OXOILTIOE JiSUTBHICTD IIOIO BIIPO-
Ba/UKCHHS il B JKUTTS, JOCATHEHHS 3aIIAHOBAaHOTO
pe3yasTary (4 Ha ;[ocsereHHﬂ) aHaii3 Ta GopMyIIo-
BaHHSA MMPOTO3HIIIH MO0 11 KoperyBanHs. BukoHaHHS
i€l QyHKIIT cnpsMOBaHO HA JIOCATHEHHS TaKTHYHHX
1 OIIepaTHBHUX IIJICH, 3a0e3eUCHHS BUPITICHHS KOH-
KPETHHX 3aBlaHb, 10 3HAXOAWThH CBiii 30BHIIIHIA BU-
pa3 y KOMILIeKCi opraHizaniiiHo-paBoBUx Gopm i Me-
TOAIB iX AisuThHOCTI momitii Ta MBC Ykpainu.

CaMe KOMIUTEKCHUN XapakTep Ta 3JIaro/KEHiCTh
Ik momo 3ade3redeHHs (JOPMyBaHHS Ta pealizaliiio
HarrioHaisHO0O HOMIIIER JePrKaBHOT MONIITHKH Y Cde-
pax 3a0esredeHHs] OXOPOHH IIPaB 1 CBOOOA JIFOIMHY,
IHTEPECIB CYCILIBCTBA 1 ACPXKABH, NPOTH/II 3I04HH-
HOCTI, MATPUMAHHs 11yOIiYHOI Ge3MeKu 1 NOpsKy 1
BU3HA4Ya€ 0araTOBEKTOPHICTh Ta Pi3HOMAHITHICTH Mi-
SUTBHOCTI 11 CITy>K0 Ta MiIpO3IUTiB MMOMIIi, CITy>k0 Ta
miapo3aitie MBC Ykpainu, pi3ai 06csaru Ta crocooun
ix ydacTti y (hopMyBaHHI Ta peaji3allii i€l MOIITHKH.

Cnucoxk BUKOPHUCTAHHUX KepeJI:

1. Tlpo Hamionaneny momimito: 3axoH Ykpainm Big 02.07.2015p.
https://zakon.rada.gov.ua/laws/show/580-19

2. KpacnomsopoBa C. B. MexaHi3M yIOCKOHAJIEHHS PETiOHATFHOTO
ynpaBmiHHA y cepi 3aiHATOCTI HACEICHHS : aBTopedepar TUCepTalli ...
K.aepx.ynp. — X., 2002. — 20 c.

. IHO®OPMAILIIA ITPO ABTOPA
MAHMOPOB Bonoaumup Bonoaumuposny,
KaHAWAAT IOPUINYHUX HayK, HToKTopaHT [IpAT «BY3
«MexpernoHanpHast AkaieMusl yIpaBlIeHHs IEPCO-
HaJIOM»;

AUTHOR INFORMATION

MAYOROYV Volodymyr Volodymyrovych,

PhD in Law, Doctoral Student, Private Joint-

Stock Company “Higher Educational Institution”
Interregional Academy of Personnel Management “;
mtp2705@i.ua

111



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA « HALTHOHAJTbHBII FOPHIMYECKITI KYPHAJL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

VIIK: 342.95

METOIOJOTTYHUMA ILTFOPAJII3M Y CYYACHIM ITAPA TUTMI
INPABOBOI'O III3HAHHA SAK 3ACAJJA AOCJILZKEHHSA
AIMIHICTPATUBHO-ITPABOBOI'O 3ABE3IIEYEHHSA EKOHOMIYHUX
IHTEPECIB YKPAITHU

IOpiii JABPEHIOK,
KaHAWJAT IOPUANYHUX HayK,
noktopanT HamionansHoro yHiBepcurery «Omechbka I0pUANYHA aKaIeMish»

CrarTs TpUCBAYCHA PO3KPHUTTIO METOMOJOTIYHOTO MIAXOMY MO TOCIIIKCHHS aJMiHICTPaTHBHO-IIPABOBOTO 3a0e3-
MICUCHHSI CKOHOMIYHUX IHTEepeCiB YKpaiHu 3 ypaXyBaHHSIM CYYacHOi MapaJurMH MPaBOPO3YyMiHHS, 0COOIMBOCTEH Tpea-
METy AOCII/DKEeHHS, M0 Mepea0adaroTh HOro MiXAHCIUTIIIHAPHNN XapakTep. OOrpyHTOBAaHO, IO TOCITIKEHHS CyTHOCTI
aMiHICTPAaTUBHO-TTPABOBOTO 3a0€3MEUCHHST €KOHOMIYHUX iHTEpeCiB YKpaiHu (He TIIIbKH K KaTeropii 00’ eKTHBHOI MpaBo-
BO1 peaJIbHOCTI, alie i Ik HAanpsAMY ITi3HaHHS) Tepeadadae BUKOPUCTAHHSI KOMIUIEKCHOTO METOIOJIOTIYHOTO ITiTXO/Ty, OTITH-
MaJIbHE CyMiCHE 3aCTOCYBaHHS METOJOJIOTIYHOI 0a31 CyMDKHUX rajry3eil cycIinbpHoi Hayku (¢pinocodist, dpinocodis npasa,
COIIIOJIOTIS TOIIO), alle — 3 YPaxyBaHHSIM €IHOCTI aJIMiHICTPAaTUBHO-IIPABOBOI METH MPU3HAYCHHS TAKOTO 3a0C¢3MCUCHHS Y
TYMaHITAPHOMY KOHTEKCTI SIK TaKO{, 1[0 3yMOBJIFOE METOMOJIOTIUHY €THICTh HAYKOBOTO ITi3HAHHSI.

Kniouosi cnosa: memooonozis, nuopaniam, Cy4acHa napaouzma npasoeo2o Ni3HAHHs, eKOHOMIYHI IHmepecu 0epiicas,
AOMIHICMPAMUBHO-NPABOBE OOCTIONCEHHSL.

METHODOLOGICAL PLURALISM IN THE CURRENT PARADIGM OF LEGAL KNOWLEDGE AS A BASIS
FOR THE INVESTIGATION OF ADMINISTRATIVE AND LEGAL SUPPLY OF ECONOMIC INTERESTS OF
UKRAINE

Yurij LAVRENYUK,
Candidate of Law Sciences,
Doctoral Student of National University «Odesa Law Academy»

The article is devoted to the disclosure of the methodological approach to the study of the administrative and legal
support of the economic interests of Ukraine, taking into account the modern paradigm of law, features of the subject of
study, which provide for its interdisciplinary nature. It is substantiated that the study of the essence of administrative and
legal support of the economic interests of Ukraine (not only as a category of objective legal reality, but also as a direction of
cognition) involves the use of a complex methodological approach, optimal compatible application of the methodological
base of related branches of social science (philosophy, philosophy of law, sociology, etc.), but given the unity of the
administrative-legal purpose of designating such provision in a humanitarian context as one that determines methodologies
unity of scientific knowledge.

Keywords: methodology, pluralism, modern paradigm of legal knowledge, economic interests of the state, administrative
and legal research.

PLURALISMUL METODOLOGIC iN PARADIGMA ACTUALA A CUNOASTERII JURIDICE CA BAZA
PENTRU INVESTIGAREA SUPLIMENTARII ADMINISTRATIVE SI JURIDICE A INTERESELOR
ECONOMICE DIN UCRAINA

Yurij LAVRENYUK,
Candidat in stiinte juridice,
doctorant al Universitatii Nationale ,,Academia Juridica din Odesa”

Articolul este dedicat dezvaluirii abordarii metodologice a studierii sprijinului administrativ si juridic al intereselor
economice ale Ucrainei, tinand cont de paradigma moderna a dreptului, caracteristici ale subiectului de studiu, care asigura
caracterul sau interdisciplinar. Se demonstreaza cé studiul esentei sprijinului administrativ si legal al intereselor economice
ale Ucrainei (nu numai ca categorie de realitate juridica obiectiva, ci si ca directie a cunoasterii) implica utilizarea unei
abordari metodologice complexe, compatibile cu aplicarea bazei metodologice a ramurilor conexe ale stiintei sociale (filo-
zofie, filosofie de drept, sociologie etc.), dar avand in vedere unitatea scopului administrativ-legal de a desemna o astfel de
prevedere intr-un context umanitar ca una care determind metodologiile unitatii stiintifice a cunostintor.

Cuvinte-cheie: metodologie, pluralism, paradigma moderna a cunoasterii juridice, interesele economice ale statului,
cercetare administrativa §i juridicd.
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HOCTaHOBKa npoosemu. CydacHa mapaaurma
MIPaBOPO3YMIHHS 0a3yeThCS Ha 30KpeMa, Me-
TOIOJIOTITHOMY TIIIOPAJIi3Mi MPH 30epeKEHHI €THOCTI
3aBIaHb HAYKOBOTO Ti3HAHHS IEBHUX SIBUIII, & TAKOXK -
€THOCT1 METOOJIOTI9HOI OCHOBH Ti3HaHHs. CydacHui
METOIOJIOTTYHHH IITFOpaTi3M 0a3y€eThCsl Ha B3aEMHOMY
IIPOHMKHEHHI Ta TICHIN B3aeMOIil cy0’exTa Ta 00’ €KTa
MMi3HAHHA. AJMIHICTPAaTHBHO TPABOBE 3a0e3ICUeHHS
EKOHOMIYHHUX IHTepeciB YKpaiH! Ma€ pO3IISAaTHCh i
SIK 3HAHHS, 10 TIParHe 0 ICTUHHOTO, 1 K METOIOJIO-
TiYHa OCHOBA TaKOTO 3HAHHS. [Ipo KapanHaIbHY 3MiHY
MIPIOPHUTETIB Y HAYKOBOMY ITi3HAHHI BKa3yIOTh JOCIiI-
HUKH ¥ B IHITINX TaIy3sx mpasa [4, ¢. 91-92], mo cBin-
YUTH PO IHTEPTaTy3eBICTh 3a3HAYCHUX 3MiH.

Ha nmebakaHICTh ONHOMAHITHOCTI y cmoco0ax,
METOJIaX, KOHIICIIIISX HAyKOBOTO IIi3HAHHS BYEHI
BKa3yIOTh IIe¢ Ha modatky XX CT. BimMmigaeTbes sk
IITKIUTMBICTH 3aCTOCYBaHHS OIHOTO YHIBEPCAILHOTO
QITOPUTMY Ta METOIIB Ti3HAHHS 10 PI3HUX SBHII,
TaK 1 KOPUCHICTh THYYKOI METOZOJIOTIT Mmi3HaHHA [5,
c. 8;6,c.120].

AKTYyaJIbHiCTh TeMH. AKTyaJlbHa METOIOJIOTIS
FOPUIUTHIX JTOCTIKEHb 3HAYHOIO MipOI0 0a3yeThCs
Ha JJOCATHEHHSIX PaJTHChKOI MMPaBOBOI HAYKH, 1110 Tie-
pendayae TpaHcHOpMAILIiFO IPABOPO3YMIHHS y CHCTE-
My TIpUHOMIB Ta 3aco0iB HayKoBOro Imi3HaHHA. [Ipn
IbOMY OOOB’S3KOBHM pE3yJIBTaTOM TaKOTO ITi3HAaH-
HSl MaB OyTH NPOTHOCTHYHHIA aCTHEKT JOCHiKCHHS:
(dhopMyBaHHS TeHACHIIN (PYHKIIOHYBaHHS Ta PO3BU-
TKy JOCHiKyBaHoro siBuma [1, c. 3; 2, c. 8]. Brim,
Taki METOMOJIOTIYHI 3acaayd HAyKOBOTO ITi3HAHHS Y
chepi geprkaBHOTO yIIpaBIiHHSA 0a3yBaJiNCh HA HAl-
OaHHSIX KJIACHYHOI IMapagurMHi HAYKOBOTO ITi3HAHHS,
II10 BUXOUTH 3 MIOHATTS 00’ EKTHBHOI PETBHOCTI, 110
MIPOTHUCTABIAETHCS Cy0’ €KTY MMi3HaHHA [3, ¢. 461]. Le
MIPU3BOAMIIO JO TIONMTUPEHOCTI CIpo0 BiTHAHTH VHI-
BEpCANbHUHN MiIXia y IOPUANIHAX HAYKOBUX JOCIIi-
JOKEHHSX.

Cran pociaimkennsi. [IpoGmemMu MeTtozoorii
aIMIHICTPaTHBHO-TIPABOBUX JOCHIIKEHb 3acaj 3a-
OC3IeUCHAS] CKOHOMIYHHMX IHTEpeciB YKpaiHH He
OTpYMAJIH CIEIiadbHOI YBarn y HayKOBHUX POOOTax.
HeoOxigHo BKa3aru JuIe Ha OKpeMi PoOOTH IIOIO
3arajbHUX MMHATaHh METOMOJIOTIT MyOIiYHO-TIPaBOBUX
nocmmkens (M. CaBuuH, JI. 3omoTyXxiHa), B TOMY
quCIi — KOHCTHTYIiHHO-ipaBoBuX (A. KpycsH, B.
Ycrimenko). KpiM Toro, MaroTs Micite okpemi po6o-
TH, TIPHUCBSIYCHI MPOOIEMATHIIl METOIOJIOTIi JOCITi-
JUKCHb Y OKpeMHX cdepax aaMiHICTpaTHBHOTO Tpa-
Ba: KOHTPOJIb y JISTILHOCTI ITyOJIigHOI aaMiHicTpartii
(C. Bitinpkuit, B. I'apamyk, I. ITpummak, JI. Cymko
Ta 1HII), TIpolecyaabHa KOMITETCHIIISI OPTaHiB MPO-
Kkyparypu Ykpaiam (B. KapmyHroB) Tta geski ifii.
OxkpeMo cITiJT BKa3aTh Ha poOOTH, IO CKIIATal0Th Me-
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TOMIOJIOTIYHY OCHOBY IIBOTO AOCIIKCHHS Ta IPUCBSI-
YeHl IPOoOJIeMaTHIl PO3BUTKY 3arajbHOI METOMOJIOT 11
MIPaBOBUX JOCIIKEHB, 30KpeMa pOOOTH TaKUX BUe-
aux, sk C. Anekcees, O. banmypa, A. Bacunbes, O.
3aituyk, M. Kenbman, M. Kosiob6pa, B. Koctuiibkuit,
A. Kpmwxkaniscekuit, H. KpectoBcbka, C. MakcuMoOB,
H. Onimenko, M. Op3ix, FO. O6opotos, O. Ilerpu-
muH, 1. Pabinosuy, B. CenianoB, O. CkakyH, M.
Tapacos, P. Hummeniyc, E. FOxin ta ix.

MeTo10 CTaTTi € PO3KPUTTS METOXOIOTITHOTO ITi-
XOAy IO IOCHIDKEHHS aAMiHICTPaTHBHO-TIPABOBOTO
3a0€3NeUCHHS CKOHOMIYHHMX IHTEepeciB YKpainu 3
ypaxyBaHHSM Cy4acHOI MapaJurMH MPaBOPO3yMiHHS,
0COOJIMBOCTEMH MPeAMETY 10 CIIIHKEHHS, 1110 Iepeada-
Yalo0Th HOTO MIKIUCITUTIIIHAPHUHA XapaKTep.

Bukiaaa ocHoBHOro Mmartepiaay. OOpaHHS Cy-
YacHOI KOHIIENIIii TPaBOITi3HAHHSI CTBOPIOE TEO-
pEeTHYHE MIATPYHTS JUI 3aCTOCYBaHHS OJHOYACHO
KUTBKOX METOMOJIOTIYHUX TMIAXOMIB Y AOCIIHKCHHI
aaMIiHICTPaTHBHO-TIPABOBUX 3ac00iB 3a0e3MeucHHS
eKOHOMIYHUX iHTepeciB Ykpainm. [Ipm mpomy mmin-
JIATAIOTh BpaXxyBaHHIO 0COOIMBOCTI JOCIIHKYBaHOTO
MOHATTA, OCKIJILKY CaMe Ha iX OCHOBI1 MalOTh BH3Ha-
YaTHCh METOMOJIOTIYHI IPHHIIMITH, KOHIEITYaIbH1
MIXOMH, Teopii, KOHIEMIii (KOHIENTyadpbHUuN pi-
BEHB), III0 MAIOTh BPAaXOBYBAaTH I1i 0coOmuBOCTi. Kpim
TOro, crienr(ika IpPeaMeTy IOCHIHKEHHS 3yMOBIIOE
TaKoX OOpaHHS 3acO0iB MPOBEACHHS OCITIHKESHHS
Ha IHCTPYMEHTaJbHOMY PiBHI (0OOpaHHS HaJICIKHHX
METO/IiB, KOHIICTITIB, KATETOPiH, TIOHATB).

[MomupenuMm y ¢igocodii mpaBa € MOHATTA KOH-
IENTyaTbHOTO MIiAXOMy SK TIEBHOI 3arajabHOi ifei,
BIJIITOBITHO /O SIKOi MPEACTABISIETHCS TIPABO Y KOH-
KpETHOMY BHIAJIKy MPOBEACHHS AOCIiHKeHHS. YiT-
K€ 0OpaHHS KOHKPETHOTO KOHIIETITYaIBHOTO MiIX0TY
CBIIYUTH PO BpaxyBaHHS JOCIIPKEHHSIM JOCSITHEHb
CYMDKHHX IO TTpaBa HayK, 00 came iX KOHIIeIii i Oe-
pPYThes 32 OCHOBY. BUkoprcTaHHS KOHKPETHOTO KOH-
MENTyaJTbHOTO MAXOMy 3yMOBIIOE OOpaHHS UiTKOI
crparerii JocmipkeHas [3, ¢. 461], mo o3Hauae MOX-
JUBICTh Bepudikallii Ta IEBHY IepeadadyyBaHICTh
HOTO pe3yIbTaTiB.

Kareropiss ammiHiCTpaTHBHO-TIPAaBOBUX 3aco0iB
HabyBae HOBOTO 3MICTY B YMOBaX Cy4acHOI TapaJinr-
MU IOpUCTIPYIISHINii, M0 Tependavyae B3a€MHE IPO-
HUKHCHHS 00’ €KTUBHOTO Ta Cy0 €KTHBHOTO y ITi3-
HaHHI: 00’€KTa IMi3HAHHSA Ta BIACHE BiMOOpaKCHHS
IIHOTO I3HAHHSI y CBiIOMOCTI #Horo cy0’ekra [3, c.
461; 7, c. 113], a Takox BpaxyBaHHS HOTO MIKIHC-
IUTUIIHAPHOTO XapakTepy, Mo nependadac BpaxyBaH-
HS HE TUTBKH BJIACHE IOPUIUIHOTO 3MICTY Kareropii
aaMIHICTPaTUBHO-TIPABOBUX 3aC00iB, aje W B3aEMO-
BiJTHOIICHHS HOT0 i3 CYMDKHMMHU HOHATTAMH y cde-
pl IHIIMX AMCUHUIUTIH: (isocodis mpasa, COLIOIOTIsA
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Too. Takuii BUCHOBOK MiJKPIIIIOETHCSI HAYKOBUMHU
MOJIOKECHHSAMH, 110 BUCHOBIIOIOTECS JI.O. 30moTyxXi-
HOIO, SIKa CTBEPKYE, IO B OCHOBI ITyOIi4HOTO iHTEp-
ecy SIK Kareropii agMiHiCTpaTHBHOTO IpaBa JIECKHUTbH
iHTepec oHieT Y KIIBKOX BETMKHX COLIaIbHUAX TPYIL,
a0o iHTepecH CyCIUTLCTBa 3araynoM. Ha mii migcTasi
POOHTHCS BUCHOBOK MPO HANEKHICTh MPOOIIEMaTHKH
BUOKpEMIICHHA c(epH, CyTHOCT1, CHCTeMaTH3amii my-
ONMYHUX IHTEPECiB 0 MPEAMETY JOCIiKEHb COIIio-
JIOT1YHOI IIIKOJH TipaBa [§, ¢. 122]

e yMOXIHBIIOE BUOKPEMIICHHS HOBUX BIIACTHU-
BOCTEH JTOCIII)KYBaHOTO SIBUIIIA, IO MTepeadavae, Bij-
MOBiTHO, OPMYBaHHs OHOBJIEHOI METOJOJNOTIi Horo
JOCIipKeHHS. Y 3B’s3KY 13 UM HeoOXiTHO BKa3aTH,
IO Cy4acHa MHapaaurMa IopuchpyneHuii 0azyeTbcs
Ha METOMOJOTIYHOMY IUTIOpaNi3Mi SIK 3aCTOCYBaHHS
pi3HUX 3ac00iB MMPABOBOTO Mi3HAHHS IS PO3KPHUTTS
PI3HUX acIeKTiB JOCIiIKYBaHOTO SBUILA.

30kpeMa, 3aCTOCYBaHHS aKCIOJOTIYHOTO MiIXOIy
[3, c. 461] nepenbavae BpaxyBaHHS IOPUIUYHOI CyT-
HOCTI Kareropii «IepxaBHHUN 1HTEpec» SK Takoi, 10
miamnsrae 3a0e3ne4eHHIo.

3acTocyBaHHS TEPMEHEBTUYHOIO IMiAXOMY, IO
PO3KpHUBAE MPaBo 3 HOro TEKCTYaJIbHO - CUMBOJIBHOI,
IHTEepIpeTaliiHol CTOPOHH, 3YMOBIIOE 3BEPHEHHS
yBard Ha 3HAaUYEHHS CIELialbHUX TapaHTid mpaBOBOI
3aKOHHOCTI y cepi 3a0e3nedeHHs Ta peajtizamii exo-
HOMIYHHUX iHTEpeciB YKpaiHu.

Crpateriune 3Ha4YeHHS MpPHU BHUCYHEHHI MPHITY-
LIeHb MaloTh KOHLENUii sk (opmu opraizanmii Ha-
YKOBOTO 3HaHHS, 10 OXOILTIOIOTH HE TiIBKA OCHOBHY
rimoresy, ajge i mepeadadyBaHi METOAM JOCIIIHKEH-
H$l, 3ac00M HAayKOBOTO MOMIYKY Tomio. CbOroaHi Bu-
JUISIOTH KUThKa KOHIIETINH MpaBa, M0 € BUXITHUMU
npy 301HCHEHHI HAyKOBUX AOCHiIKeHb. Tak, cepen
KOHLEMLIH NpaBOpO3yMiHHS MOIIMPEHUMH € KOMYHi-
KaTHBHA Ta HOpMaTWBHO-IiHHiCHa. Kpim ToTrO, KOH-
Henuii JonomMararoTh MOSCHUTH OKpeMi sSBUIA Mpa-
BOBOI PeaJbHOCTI (HANPHKIIAA, KOHIEMLis Cy4acHOi
neprkaBu, akciocdepu npasa tomio) [3, c. 461].

Bigmivaroun HEBIZEMHICTH  MEIOTOIOTTYHOTO
IUTIOpaTi3My Y Cy4acHHX NMPaBOBUX HAYKOBUX JIOCIHi-
JOKEHHSX, HEOOXiTHO BKa3aTW HAa €JIHICTh CYTHOCTI
KOHKPETHOI TPaBOBOi KaTETopii, 10 Mi3HAEThCS, aIKe
B IHIIOMY BHUMAJKY Mi3HaTH ii Oyno 6 HeMoxuBo. Bu-
XOJSIYM 3 MOJIOKEHb CYy4acHOi MapaJnrMu HayKOBOTO
Mi3HAHHA, 30KpeMa Npo TICHY B3a€EMOIII0 MiIX Mpa-
BOBHM ITi3HAHHSAM Ta MPABOBOIO PEATBHICTIO, MOYKHA
BKa3aTH, IO Mi3HaHHS MEBHOTO MPABOBOTO SBHIIA
MOXe BiJOyBaTHCh TUIBKH 32 CTAHOM Ha KOHKPETHUI
MOMEHT PO3BUTKY MPaBOBOi cMcTeMH. Taka MO3MLis
3HAXOIUTh OE3MOCcepeHil BUSB y TOCIIHKSHHSIX Ka-
Teropii «myOmiyHMN iHTEpec» SK aAMiHICTpaTUBHO-
npaBoBoi. Tak, JL.O. 3onoTyxiHa, pPO3KpUBAIOYH
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METOZIOJIOTIF0  a/IMiHICTPaTUBHO-TIPABOBOTO  JIOCITi-
JDKEHHS Li€]1 KaTeropii, BKazye Ha Pi3HOMaHITTs METO-
JIOJIOTIYHUX MiAXOMAIB, [0 MAOTh OYTH 3aCTOCOBaHi:
ICTOPHYHU, CKOHOMIYHHIA, aHTPOITOJIOTIYHUAN, CeMi-
OTHUYHUM, CHHEPTEeTUYHUH, IHCTUTYLIHNHN, KOHDITIK-
ToNOTiYHMY Ta iHm [8, ¢. 123].

Metoa mpaBOBOTO AOCHIKEHHS PO3YMIETBCS Y
¢inocodii mpasa sIK BiANOBIAHWN BHUpIIIyBaHIi Ha-
YKOBill 3amaui anroputM ii po3s'szaHHs. Metox Mae
BiJIIOBiAAaTH BUMOTaM PEJIEBAaHTHOCHI Ta AUBEPIEeHT-
HocTi. [leprira BuMora 03Havae BilMOBIIHICTh METOAY
JOCHIDKYBAaHOMY IUTAHHIO 32 00CATOM Ta CMHCIIOM.
Bumora nuBepreHTHOCTI O3HAa4ae HEOOXiIHICTh BH-
XOJy OCIiHUKA 32 MEXI IIPEIMETY CBOTO Mi3HAHHSL.
30kpemMa, MpaBo SIK SIBUILE HE MOXKE IMi3HABATUCH 3
MO3MLIH caMoro npasa. BUCYBarOThCS TaKOK BUMOTH
ITOPUTMIYHOCTI Ta palioHanbHOCTI [3, c. 462].

Po3pi3HAIOTE YOTHPH TPYNH METONIB HAyKOBOTO
MPaBOBOTO Mi3HaHHS: (iNI0COPCHKi, 3aralbHOHAYKO-
Bi, OKpeMi HayKoBi Ta cneniaibHi. Kputepiem Takoro
MOALTY BUCTYIIA€ OUiKyBaHUI Pe3yNbTaT 3aCTOCYBaH-
Hs Meronmy. Tak, ¢inococbki METOIU BUKOPHUCTO-
BYIOTH Y Pa3i HEOOXiMHOCTI MOOYI0BU SKICHO HOBOI
KOHIIETii TIeBHOrO IpaBoBoro ¢eHomeny. Lle gocs-
rae€ThbCsl OCMUCICHHSIM 3HaYE€HHSIM LBOTO (PEHOMEHY
y OyTTi SIK coliymy, TaK i JIOIUHU. 3araJbHOHAYKOBI
METOIU € HahOLIbII MOMMPEHUMH Y BUKOPUCTaHHI,
OCKIJIBKM XapaKTepHi Ui Maibke Oynb-sKol ramysi
HayKH, OT>K€, BOHU € IMaHEHTHO NIPUTaMaHHUMH Hay-
KOBIH HISTIBHOCTI, JOCSATHEHHIO 3HAHH, 1[0 BIAMOBI-
Jla€ KpUTEPisiIM HAyKOBOi 00rpyHTOBaHOCTI [3, ¢. 462].
VY 3B’53Ky 13 MM BKa3yeThbcs MPO HEOOXigHICTH 3a-
CTOCYBaHHSI BUHATKOBO HAyKOBHX METOJIB ITi3HAHHS,
OCKIJIBKY I1e 3a0e3reuye JOCTOBIPHICTh OTPUMAHOTO
3HaHHA [9, c. 330].

Oxpemuii HayKOBUW METOJ Mi3HAHHS — II¢ 3aralib-
HOHAYKOBHUH METOJ, a/JaliTOBaHUM Mijl 3aBJaHHS KOH-
KpeTHOi ramy3eBoi Hayku. Hampuknaza, mopiBHsUIB-
HUM MeTo[ (3araJbHOHAYKOBHH) Ta MOPIBHSUIBHO-
MpaBoOBHI (OKpEeMHUl HayKOBHIA).

CrierrianbHi HAyKOBI METOJU — 1€ METOJIH, IO 3a-
CTOCOBYIOThCS y: 1) MDKIUCIUTUTIHAPHHUX JTOCITIKECH-
HsIX (EKOHOMiKa IpaBa, COLI0JIOTis paBa ToILo); 2) 10~
CITII/DKEHHSX y TaKUX cepax IPUCTIPY/ICHIIIT, 110 3Ha-
XOAATHCSA HAa CTUKAX 3 iHIIMMH HAayKOBHMH cCQepaMu
(kpuMiHaTiCTHKA, KPUMIHOJIOT IS, [IPaBOBA MICHXOJIOTis
TomIO). BiIMIHHOCTI CrieIliaTbHUX HAYKOBUX METOIIB
BiJl OKpEMHX HayKOBHX BOadaroThCs y: chepax HayKo-
BOTO MTi3HaHHS (OKpeMi HayKOBi METOIN BUKOPUCTOBY-
I0TBCS y IOCHIIPKEHHSIX CYTO MPaBoBoi cdepy, a creti-
QJIbHI HAYKOB1 — MPU JOCTIIPKSHHIX MUKAUCIUIUTIHAD-
HUX cdep); cTyneHi TpaHcopmaliii BKa3aHUX METOIB
(oxpemi HaykoBi MeTOM HAOyBarOTh PUC CEpH CBOTO
3aCTOCYBaHHS, «IOPUIOM3YIOTHCS», @ 3aCTOCYBaHHS
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CHelialbHUX HAayKOBUX METOMIB € «BTOPTHEHHSIMY Y
chepy IOpPHUCIIPYACHIIT HEXapaKTepHUX JJIs Hei 3aco-
0iB) [3, c. 463]. MoxIHBICTD 3aCTOCYBaHHS y cdepi
FOPUCTIPYICHIIIT METOMIB 1HIIUX TATy3eBUX HaykK 00y-
MOBJIEHA CaMOI0 ITPUPOIOIO TIPABOBOT HAYKH, 3yMOBJIE-
Ha CyTHICTIO mpaBa Ta nepkasu [10, c. 37].

HaBenena koHIENINisl 9OTHPHOX 3a3HAYEHUX Me-
TOIIB HAyKOBOTO IIPABOBOTO ITi3HAHHS, BUCJIOBJICHA
10.M. O6oportoum Ta K.B. ['opobiieM, € 10cTaTHHO
MOIIMPEHa Y HayKoBil Jiteparypi. ITomiOHOro mo-
iy nputpumyethbes W O.B. Tletpumua Ta okpemi
i qocmimauky [11, c. 58; 12, ¢. 50; 13; 14; 15, c.
42-44].

IcToTHY ponb B opranizarii mpaBoBOTO Mi3HAHHS
BIIIrparoTh MOHATTS. 3a IX JOIIOMOTOO BiTOyBAETHCS
oprasizailisi MUCJICHHs. Bumuii piBeHb y3arajabHEH-
HS CKJIAJAIOTh KaTeropii, 1o BMINTyIOTh B cebe y3a-
TATBHEHHM 3MICT TPYIIH MTOHATH [3, c. 463].

3BepHEHHS 10 MaTepialiB MPAaKTUKK 3aCTOCYBaH-
HS TIOJIOKCHb aIMiHICTPaTHBHOTO IIpaBa CTOCOBHO
3aXHUCTy €KOHOMIYHUX IHTEpECiB YKpaiH! 3yMOBITIOE
METOJIOJIOTIYHY ITIHHICTh BHUKOPHUCTAHHS KOHIIETI-
TiB, IO BiJOOPakalOTh HE TUIBKH BIIACHE JIOTIKO-
CEMaHTHIHHUH 3MICT TIEBHUX IPABOBUX SIBUII, aje i
BpPaxOBYIOTh IOIIMPEHY MPAKTHKY iX 1HTEpIpeTartii
Ta 3aCTOCYBaHHS, 1110 3yMOBJIIOE BUIIJICHHS X COIIiO-
KYJIETYpPHOTO 3MicTy [3, c. 463].

MeTonomoTiYHIH TUTIOPaTi3M T03BOJISIE BpaXyBaTH
PI3HI CTOPOHH TOCIIKYBAaHOTO SBUINA. BakiInBOIO
17IE€F0 METOMOJIOTIIHOTO TLTIOPATi3My € BU3HAHHS JI0-
ITyCTUMOTO BIAXWJICHHS BiJl OCHOBHOI METOMOJIOTII,
TOOTO 3aCTOCYBaHHS JOAATKOBUX 3aC00iB HAYKOBOTO
mizHagHA. CaMe B IbOMY — BIIMIHHICTh METOMOJIOT 11
Mi3HAHHS 32 COIIOJIOTIYHOI a00 I0CHATYPaTiCTHIHOT
KOHIICTIITi1 MPaBOPO3yMiHHS, HA BIAMIHY BiJ] TO3UTH-
BICTCBKO].

OxkpecrieHe po3yMiHHS METOJOJIOTIIHUX 3aca]l Ha-
YKOBOTO TIi3HAHHS, B TOMY YHCJIi ¥ CTOCOBHO chepu
aIMIHICTPaTHBHO-TIPABOBOTO 3a0€3MEUCHHS, MOXKE
OyTH JOTTOBHEHE 32 PaxXyHOK ITOJIOKEHb Cy4acHOi J0-
BIIKOBOT JIiTeparypu. Tak, CyTHICTh METOJOJIOTIi BH-
3HAYAIOTh 3 TO3UIlIi: TEBHOI CYKYITHOCTI HAyKOBHX
METOIB, 3ac00iB, MPUHOMIB, CIIOCOOIB HAyKOBOTO
MMi3HaHHS; cepr 3HAHb PO OpraHi3aIliio HAyKOBOTO
Mi3HAHHS, MPAKTUIHOI JISUTFHOCTI, IO TIEPETBOPIOE
00’ €KTUBHY HIMCHICTB, IX MPUHITAIN U TIEPEITyMOBH
[16, c. 329; 17]. BaxxJinBOIO pHCOI0 HAYKOBOTO IIi3-
HaHHS € foro HoBM3Ha. Came 3a0e3MeueHHs TOCHT-
HEHHS HOBHU3HH € KJIFOYOBOIO METOIO Cy4acHOi METO-
JIOJIOTii HayKOBOTO Ti3HaHHA. [IpeaMeTomM MeTomono-
Til SK HayKd TPO Mi3HAHHSA €, KPIM TOTO, CTPYKTypa
HayKOBOTO 3HAaHHS, ¢(eKTUBHUU MiAOIp METOIIB Ta
3aco0iB Mi3HAHHA y KOHKPETHIA CHUTyaIlii, cucTeMa-
TH3aIlisl HaykoBoro 3HaHHA [18, c. 89].

APRILIE 2020

YV mitepaTypi HaBOmSTHCS KpHUTEpii MOOOpYy Me-
TOJIIB TIPABOBOTO MMI3HAHHS Y KOHKPETHIA CHUTYyaIlii —
JUTS 3a0e3MedeHHs] OTHOYACHO SIK TIOBHOTH HAayKOBO-
TO 3HaHHS, TaK i €()eKTUBHOTO 3aCTOCYBaHHS TaKHX
METOIiB: TIPEAMET TOCIIKEHHS; MOKIUBICTH BEPH-
(hikarii OTPUMAHOIO 3HAHHS; PO3KPUTTS COILlAIbHOT
CYTHOCTI JOCHiKyBaHoro siBumia [19, ¢. 619]. Hii-
CHO, TIpEIMET JAOCIIHKEHHS] 00yMOBITIOE H1OTO CTICITH-
(hbiyHI BIIACTUBOCTI, 10 MalOTh OyTH BpaxoBaHi IpU
00paHHI MeTOAY AOCIiHKeHHSI. MOXIUBICTE BEpH)i-
KaIlii OTpIMaHOTO 3HAHHS € YMOBOIO HOTO HayKOBOC-
Ti Ta CIIPOMOXKHOCTI OyTH OCHOBOIO JUTS TIOIAJTBIITHX
HayKOBUX IOCHiIKEeHb. PO3KpUTTS corianpHOI CyT-
HOCTI TIpemMeTa Ii3HaHHSA 0e3MmocepenHbO BILTUBAE
Ha 3MICT YCiX BJACTHBOCTEH, IO pa3oM i3 MPEAMETOM
JOCITIPKEHHST J03BOJIIE BU3HAYUTH METONH JOCIHi-
JDKEHHS, 10 BiJIOBIIAIOTH HE TIILKH OCOOIUBOCTIM
JTIOCITIDKYBAHOTO SIBUIIA, aJIe i IOTO CYTHOCTI.

OrmparsoBadi METOMOJIOTIYHI 3acagyl CydJacHOTO
HayKOBOTO ITi3HAHHS CBIiT4aTh MPO METOMOJIOTIUHY
pOJb TPHU3HAYEHHS KOHKPETHOTO SIBUINA IPABOBOI
peaTbHOCTI, MO MiATAETHCS M3HAHHIO. B IboMy BH-
MaJKy TaKUM TOHITTSIM € aaMiHICTPaTHBHO-TIPaBOBE
3a0€3MeUCHHS CKOHOMIYHHUX IHTEpecCiB YKpaiHu, 110
BKJIIOUAE B ceOe KOMITIEKC BiAOBIAHMX 3ac00iB. [Ipu
IIbOMY TaKe IMPHU3HAYCHHS HEOOXITHO BHOKPEMITIO-
BaTH SIK Y TEOPETHYHOMY, TaK 1 y MPAKTHYHOMY ac-
meKTax. 30KpeMa, TCOPETHYHUN aCIeKT Iepeadadae
JTOCITIDKEHHS COIIaJIbHOT CYTHOCTI 3a0e3ImeueHHs 3a-
3HAUEHUX IHTEPECIB, a MPAKTHYHUN — OTPAIIOBAHHS
3aco0iB Ta CIOCO0iB, Uepe3 SKi 3MIHCHIOETHCS TakKe
3abe3neueHHs. BumineHHsT comianbHOl CYTHOCTI 3a-
Oc3IIeueHHs] EKOHOMIYHHX IHTEepECiB YKpaiHu mepe/-
Oauae 3aCTOCYBaHHS METOMOJIOTIl MIXAMCIMILTIHAP-
HOTO mociimkeHHs. e o3ravae, mo y mporeci omnpa-
LIIOBaHHS OKPECJCHOI IMPOOJEeMAaTUKU 10 IPaBOBOI
MaTepii MaroTh OyTH 3aCTOCOBAHI METOMU COIIOJIOTI]
MpaBa, aIalTOBaHI CTOCOBHO OKPECIIEHOTO MIPEIMETY
JIOCITI PKEHHSI.

3a0e3neueHHs] HAllIOHAJILHUX 1HTEPECIB YKpaiHu
€ KaTeropi€ro, MO MEXYe 3 IHmUMHA chepaMu Tyma-
HiTapHOTO 3HaHHSI. Tak, BiamoBimHO m0 4. 1 cT. 33
3akony Ykpainu «IIpo HarioHaJIBHY Oe31eKy Ykpai-
H» Bix 21.06.2018 p. Ne 2469-VIII [20], menTpanbHi
OpraHy BHUKOHABYOI BJaJH PO3POOISIOTH JIEpXKaBHI
IITHOB1 TIPOTPaMM Ta 1HII MPOrpaMH Ha OCHOBI 30-
KpeMa, TaJdy3eBHUX CTpareriii peamizallii aepaBHOI
MOJIITUKY ¥ cdepax HaIlloHAIBHOI 6e3meku i 000po-
HU. Po3miom 5 BkazaHoro 3akoHY BH3HAYCHO Taki
chepu, sk: BoeHHa Oesmeka (cT. 28), rpomajichka
Oesreka Ta MUBUTBHHUN 3axucT (CT. 29), 060pOHHO-
npomucioBuii komrieke (ct. 30) Ta inmi. Lle akry-
aJizye 3aCTOCYBaHHS METOIOJIOTIYHOTO apceHaly He
TUTBKH AUCIMILIIH, IO MICTITH 3arajbHi TEOPEeTUIHI
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3acajd om0 IpaBa (30KpeMa MOIITONIOTIs, EKOHOMI-
Ka, ¢pimocodist TO1I0), aye it TaKuX, M0 MalOTh TICHUI
3B’S30K 13 aaMiHICTpaTHBHUM TpaBoM. Hampukian,
Jep’KaBHE YIIPABIIHHS — y BKa3aHUX cdepax Haio-
HaJBbHOI OE3MeKH.

MUKIUCTIMILUTIHAPHAN XapakTep Kareropii 3abes-
TICYCHHS] CKOHOMIYHUX I1HTEpECiB MOxe OyTH IIpo-
CTEXCHO Ha TPUKIIAIl TaKUX HANpPSIMIB 3a0BOJICH-
HSA CTPATETiYHHX CEKOHOMIYHHMX IHTEPECiB IepiKaBH
y IIAPOKOMY CEHCI, fK: 3a0e3meueHHsT e()eKTUBHOTO
MEXaHI3My EKOHOMIKH; €(pEKTHBHICTD ICPKABHOTO
YIpaBmiHAS ¥ chepi eKOHOMIKH; 3a0C3IeICHHS Me-
XaHI3MIB Y3TODKCHHS HaIllOHAIBHUX EKOHOMIYHUX
IHTEpECiB Ta CKOHOMIYHHX 1HTEPECIB MPIOPUTETHUX
chep HapomHOTO TOCHOMAPCTBA; MIATPUMAHHS Oa-
JIAHCY MK HAIIOHAJFHAMHU Ha MDKHAPOTHUMH €KO-
HOMIYHMMH iHTepecamu [21, c. 202]. 3abe3necueH-
HS peamizallii yciX OKpecCIICHUX HaNpsiMiB 3HAYHOIO
MIpOIO 3QJICKUTH BIiJ PO3POOJICHOCTI BiAIOBIIHUX
aIMiHICTPaTHBHO-TIPABOBHX 3aCO0IB.

[IpoBenene nociimKeHHS HaTa€ MACTaBH IS Ha-
CTYITHUX BHUCHOBKIB:

JlocmimkeHHS CyTHOCTI aJMIHICTpPaTHBHO-
MIPaBOBOTO 3a0€3MEUCHHS CKOHOMIUYHUX I1HTEpEeciB
Ykpainu (He TUTBKH K Kateropii 00’ eKTUBHOI IIpaBo-
BOI peajIbHOCTI, aJie ¥ K HaIpsIMY ITi3HAHHS) TIEpe/I-
0ayae BUKOPUCTAHHS KOMIUIEKCHOTO METOIOJIOTIYHO-
IO i IX0Ty, OITUMAJIEHE CYMiCHE 3aCTOCYBaHHS METO-
JIOJIOTIYHOT 0a3M CYMDKHUX Tally3eil CyCITIbHOI Hay-
ku (pizocodis, pinocodis mpasa, COIIOIOrIS TOIIO),
ajge — 3 ypaxyBaHHSAM €IHOCTI aJMIiHICTPaTHBHO-
MPaBOBOi METH TPU3HAYCHHS TAKOTO 3a0e3leucHHS
y TYMaHITapHOMY KOHTEKCTI SIK TaKoOi, IO 3yMOBIIIOE
METOJIOJIOTIYHY €THICTh HAYKOBOTO ITi3HAHHS.

Bu3HaueHHsT MEPCIIEKTHBHUX HAIPSAMIB MOJalTh-
IIOTO  PO3BUTKY METOMOJIOTIi  aaMiHICTPaTHBHO-
MIPaBOBUX JOCIIHKCHb 3a0e3MeUeHHs eKOHOMIYHUX
iHTEepeciB YKpaiHu Mae IPYHTYBaTHCh Ha OMPAIIO-
BaHHI MDKIUCITUTUTIHAPHUX 3B’SI3KIB aIMiHICTPaTHB-
HOTO IIPaBa Ta CyMDXKHHUX Tally3eBUX HayK, TAKHX 5K
¢ingocodis mpasa, COLIOJOriA, AepKABHE YIPaBIIiH-
HS Y HampsMi BUPOOICHHS CITTLHUX METOIIB J0CIIi-
JDKEHHS 3ac001B BKa3aHOTO 3a0e3MeueHHs.
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Dreptul muncii

VK 349.243

JTOCBIJ] €BPOIIEMCHKOI'O COI0O3Y Y C®EPI KOHTPO.IIO 3A
SABE3IIEYEHHAM OXOPOHM ITPALIL

Oxcana MEJIbHUK-IMMOHYEHKO,
acripadT KuiBCEKOTO HAITIOHAIEHOTO €KOHOMIYHOTO YHIBEpCHUTETY iMeHI Baguma ['eTeMaHa, mpokypop
Kwuiscrkoi mictieBoi mpokyparypu Ne 5

CrarTs mpucBsIUeHa TOCHTIHKEHHIO JOCBiMy €Bponeiichkoro Cor3y y cdepi KOHTPOIIO 3a 3a0e3MeUeHHsIM OXOPOHH
pali Ta JOTPUMAHHSIM HOPM 3aKOHOJIABCTBA 3 MUTaHb OXOPOHHU Tpalli. OXapaKTepu30BaHO MEePEIyMOBH MMOCHICHHS YBar
JI0 TIpOOJIEMHU KOHTPOJTIO 32 OXOPOHOIO Tparli Ha TepeHax €Bponeiickkoro Cotrosy. [IpoananizoBaHo opraHizalliiiHO-TIPaBOBi
CHUCTEMH KOHTPOJIO 32 JOTPUMAaHHIM HOPM OXOPOHHM Ipalli TaKUX KpaiH-wieHiB €Bporeiickkoro Corosy, sk HimeuunHa,
Pymynis, benbris, Itamis. OkpeciaeHo TEHACHITIHI 0COOTMBOCTI 3MIHCHEHHS KOHTPOITIO Y c(hepi OXOpOHH Tpalli €BPOTICH-
CBKHX KpaiH 1 3aIpONOHOBAHO PO3MIISIATH I1i TEHACHIIT K MOTSHIIHHI MUISIXYA YOCKOHAICHHS YKPAaiHChKUX pealtiid y 10-
CITKYBaHIH TUTOIIHHI.

Kniouoei cnosa: oxopona npayi; Konmpons 3a 00MPUMAHHAM HOPM OXOPOHU NPAYi; OpeaHu KOHMPOLIO 3d 3a0e3nedeH-
HAM OXOpOHU npayi; coyianvHull dianoe; €gponeticvkutl Coros.

EXPERIENCE OF EUROPEAN UNION IN THE FIELD OF SUPERVISION ON PROVIDING OF LABOR
SAFETY

Oksana MELNYK-LIMONCHENKO,
Postgraduate Student of Kyiv Vadim Hetman National Economic University,
Prosecutor of Kyiv Local Prosecutor's Office Ne 5

The paper is devoted to the researching of the European Union’s experience in the field of supervision on providing of
labor safety. Preconditions of paying attention to issues of supervision on providing of labor safety in European Union are
characterized. Organizational and legal systems of supervision over the observance of labor safety standards of such EU
Member States as Germany, Romania, Belgium, and Italy are analyzed. Tendencies of control in the field of labor protection
in European countries are defined. These tendencies are suggested to view as perspective ways of improving of Ukrainian
realities in the field of labor safety.

Keywords: labor safety, supervision on providing of labor safety, supervision on providing of labor safety authorities,
social dialogue, European Union.

EXPERIENTA UNIUNII EUROPENE iN DOMENIUL CONTROLULUI PROTECTIEI MUNCII

Articolul este dedicat explorarii experientei Uniunii Europene in domeniul supravegherii securitatii muncii si respectarii
legislatiei In materie de securitate si sandtate in munca. Se caracterizeaza conditiile preliminare pentru cresterea atentiei
asupra problemei controlului protectiei muncii in Uniunea Europeana. Sunt analizate sistemele organizatorice si legale de
control asupra respectarii standardelor de securitate a muncii din statele membre ale Uniunii Europene, precum Germania,
Romania, Belgia, Italia. Sunt prezentate caracteristicile de tendinta ale exercitarii controlului in domeniul protectiei muncii
in tarile europene si se sugereaza a considera aceste tendinte ca modalitati potentiale de imbunatatire a realitatilor ucrainene
din zona studiata.

Cuvinte-cheie: protectia muncii; controlul respectarii standardelor de securitate profesionald; organele de control
pentru protectia muncii, dialog social;, Uniunea Europeand.

HOCTaHOBKa npoOsieMu. CpOromHi OXopoHa
npaii Ha TepeHax €Bpomeiickkoro Coro3y
(mami - €C) HaOyBae 0cO0IMBOI aKTYaJIBHOCTI, OCKIJTb-
K{ KOHLETLis €IMHOTO CIIIBHOIO PUHKY CTBOpHJIA
yCi MepelyMOBH I BUJIBHOTO PyXy TPYAOBHX pecyp-
ciB y Mexkax KpaiH-uneHiB. Jlume ympogosx 2019 p.
OyJl0 BCTAHOBJICHO, IO 17 MJIH €BPONEHIiB — rpoMa-
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IstH Kpain-aieHiB €C, y tomy uucm 12,4 miH 0ci0
Tpare3aaTaoro Biky (20-64 pokiB) — MEIIKArOTh 1 TIpa-
ITIOIOTh HE y CBOIX PIAHMX JeprKaBax. I3 1mi€i 3aranpHO1
KiTbKocTi TpoMazsH €C 1,4 MiTH 0ci0 3MIHIIN KpaiHy
MpOKUBaHHS y Mekax Coro3y 13 METOFO IpareBIaITy-
BaHHS, a IIOHAT 2 MJTH — 3aiHAT] y CEKTOP1 TPAHCIIOPT-
HUX TIepeBe3eHb. [Ipu 1boMy HE0OXiqHO 3a3HAYNTH,
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IO piBeHb 3aMHATOCTI Ta PoO0Y0i aKTUBHOCTI CEpex
rpomMagsiH €C, KOTpi nepeMillyloThcs B HOTO MeKax,
CTaHOBUTB 76%, 1m0 Ha 3% Oinbliie, HiXK cepen rpoMa-
ISTH, SIKI POJOBXKYIOTH KUTH Ta MPALIOBATH y CBOIX
pinHux kpainax [1].

AKTyaJIbHICTh TeMH AOCTiIKeHHs1. 3 oDy Ha
TaKUI CTaH pedeii CTae IIKOM 3p03yMiI0, YOMY MU TaH-
HSI OXOPOHH Ipani y Mexxax €C mocTajo Tak rocTpo.
I3 MeTor0 HioT0 SIKHAKE()EKTUBHIIIOTO BUPILIEHHS Ta Y
CBOEMY MPAarHEHHI CTBOPUTH MPAKTUYHO PiBHI YMOBH
npari Ta 30epeXeHHs KUTTS W 300pOB’sS I TpoMa-
IsTH KpaiH-wieHiB Coro3y, sKi 3 THX Y HIIUX TPUYUH
BUMYIIICHI TIPAITFOBATH 32 MEKaMU OAThKIBIIUHH, HAJI-
HalliOHAIBHI CTPYKTYPH MPOAEMOHCTPYBAIH €IHICTS 1
3MOIVIM BUPOOUTH CHIIBHUM YHi(IKOBaHUN KOHIIETITY-
QIMBHUM TIIXiJ A0 OXOPOHU Tpalli, mo 0a3yeThcs Ha
MPUHLMIAX IPIOPUTETHOCTI 3aX0iB 3 OXOPOHHM Ipalli
Ta 3a0e3MeUeHHS] MaKCUMaJIbHO MOYKIIMBOTO 3aXHCTY B
nependavyBaHuX yMoBax po0Oodoro ceperoBuimia [2].
3abe3neuyBaTi JOTPUMAaHHS Ta peatizalliio Ha Mpak-
TULI OUX KOHLENTYalbHUX MPHHIMIIB HNOKIMKaHUH
€Bponeiicbkuit Opran Ilpaii, OCHOBHHM TpH3Ha-
YEeHHSIM KOTPOTo, OKpiM (DYHKIH iHIIOTO XapakTepy,
€ 3a0e3neveHHs] TOAATKOBOI 00’ €KTHBHOI EKCIIEPTH-
31 YMOB IIpali Ta il OXOpOHH, 3AiHCHEHHS MEPEBIPOK
cy0’€KTIB TOCIOJAPIOBaHHS Ha IMPEAMET HaJIKHOTO
PIBHSI OXOPOHH Mpalli, TOOTO, KOHTPOIBEHUX (YHKIIIH.
OnHak, HaJHALIOHATEHOTO OpraHy, sIKMid OM BiacHe
3a0e3reyyBaB KOHTPOJIb 32 JOTPUMAHHIM HOPM OXO-
POHH TIpalli Ta 3aKOHOAABCTBA Yy Wil cdepi, He cTBOpe-
Ho. Bigrak, B ycix kpainax-unenax €C cTBOpeHO crie-
LianbHi IepKaBHI OpraHy, MOKJIMKaHi 3a0e3nedyBaTH
KOHTPOJIb OXOPOHH Tpalli, TEXHIKH Oe3MeKn, BUIABATH
BIIMOBIIHI MIpaBWJa 1 CTaHJAPTH, KOOPAWHYBATH PO-
00Ty BCiX JepKaBHUX OPraHiB 1 HEYPSIOBHX YCTaHOB
y it cdepi.

Cran pocaimxennsi. [lutaHHS OXOpPOHM mpari
CTajJM MPEIMETOM IOCTIDKEHHS TAKUX BITUHM3HSIHUX
HaykoBLiB, sk Kocrenko O. (BUCBIT/IIOBaB mpobiemMu
OXOpoHH mpaui B KoHTekcTi inTerpaunii y €C) [3], I3-
yira Il. (3ocepeanB cBOlO yBary Ha BHUBYEHHI JIOCBi-
Iy €BpOIICHChKUX KpaiH y cdepi oxopoHu mparti) [4],
Xsopoct T. (mocmimkyBaB CTaH CHCTEMH OXOPOHH
npami Ha mignpueMctBax Ykpainum) [5], JlutBuH A.
(3ocepenuBest HA YAOCKOHAIGHHI YMOB OXOPOHH TIpari
BJIACHUKOM TinipueMcTBa) [6] Ta inmmx. OmHaK, mpo-
Onemu 31iHCHEHHS! KOHTPOIIO 33 TOTPUMAaHHIM HOPM
OXOPOHH TIpali Ta 3aKOHOIABCTBa y wLill cdepi mpax-
TUYHO 3aJIMLIMINCH 11032 YBarol BYCHUX, 110, Pa3oM
13 BUILIE BUKJIAICHUM, 1 0OYMOBIIIOE aKTYaJIbHICTh J1a-
HOTO JOCJIiJIKEHHSL.

Merta crarTi nonsrae y BuB4eHHI aocBiny €C y
cdepl KOHTPOITIO 3a 3a0€3MEUCHHSIM OXOPOHH IIPAIli,
100 OKPECIUTH MEPCIEKTUBHI NIUTSIXY aAanTalii yKkpa-
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THCBHKOTO 3aKOHOAABCTBA Ta YIPABIIHCHKOI MPAKTHKH Y
nociimKyBasii chepi 1o HopMm €C.

Buknan ocHoBHOro marepiaay. Cucrema KOHTp-
OJTIO 32 OXOPOHOIO MpAaLli Ta JOTPUMAHHSIM 3aKOHOIAB-
crBa y PymyHii cknagaeTbest i3 ypsAaoBHX 1 rpoMai-
CbKHX CTPYKTYp, TICHO B3a€MOIOB’S3aHHX MIK CO-
0or0. Takuii B3a€MO3B’ 30K 3a0€3MeUy€eThCS HMULIXOM
B3aEMOJIi MK HAMH Ta y4acTi MpEeICTaBHHKIB IPO-
MaJICbKHX OpraHizauiii B ypsaoBux. Tak, HalpuKIajg
MPEICTaBHUKA TAaKUX T'POMAICHKUX OpraHizawii, sk
PymyHcbKa acomiamisi poO60TOAABIIB Majoro ta ce-
pennboro Oi3Hecy Ta HamionanbHa paga mpuBaTHHX
PYMYHCBKHX MaJIUX Ta CEpEeHiX MiANPHEMCTB, OEpYTh
yuacTs y HamioHanbHii TpUCTOPOHHIH paai comiaib-
Horo aianory. OcTaHHs, B CBOIO Yepry, KOOPAUHYETCS
MiHicTepcTBOM Tpalli Ta COIaNbHOTO 3aXHUCTY.

HeoOxigHo 3a3HaunTh, MO came MIiHICTEpCTBO
mpami Ta COLIaJbHOTO 3aXUCTy € BAXKIHBHM yPSAO-
BUM aKTOPOM Yy TPOLECi KOHTPOJIIO 3a 3a0e3medeH-
HSIM OXOPOHH Tpalli K Ha 3araJlbHOAEPIKaBHOMY, TaK
1 Ha perioHaJbHOMY piBHAX. TakWil KOHTPONb 3.ii-
CHIOEThCS [HCIeKi€eto npaui Ta i TepuTopialbHUMH
opraHamu. be3nocepeqHbO KOHTPOIBHUH (QyHKIII-
OHAJ peai3yeThCsl IHCIEKTOpaMH 3 OXOPOHHU Ipa-
Ui Ta TPOMHUCIOBMMH iHCIEKTOpaMu. [HCmekTopw,
AK1 3O1MCHIOIOTh CBOIO JISUTBHICTH Y Takux cepax
MPOMHUCIIOBOCTI, K XiMiuHa, TipHWYa, OyniBenbHa,
CJIEKTPOTEXHIYHA, arPOHOMIYHA TOILIO, 00OB’SI3KOBO
MOBHMHHI MaTH IoHaliMeHIle 0a30By (axoBy OCBi-
Ty, OCKIJIbKH JIMIIE TaK BOHU 3MOXYTh aJ€KBaTHO Ta
00’ €KTUBHO OL[IHUTH CTYIIiHb Ta CIIEUU(IKY PU3HKIB,
NpUTAaMaHHUX UM Tanxy3sMm. HanexxHa oniHka pu3u-
KiB € IIepeyMOBOIO HAJIEKHOT OL[IHKH 1HCIIEKTOpaMH
3axO0[iB, 1[0 BXUBAIOTHCS HA MiANPHUEMCTBAX i3 Me-
TOIO OXOPOHHU Tpalli Ta Ha BUKOHAHHSI 3aKOHOJABCTBA
y miid cdepi, To0TO, (PAKTUIHO i3 METOIW YCYHECHHS
LIUX PU3HKIB.

Kontponeni ¢yHkuii y cdepi oxoponu mpaui Py-
MYHil TakoX NOKIaAaloThes Ha HarionansHy kacy my-
Omiyanx nencii («Casa Nationala de Pensii Publice»).
Hana iHctuTynig nepeOyBae y mianopsaKyBaHHi Mi-
HicTepCTBa MpaLli Ta COLIaTbHOTO 3aXHUCTY Ta KOOPAH-
HYE €IMHY CUCTEMY JIep>KaBHOTO CTpaxyBaHHs Bill He-
IIaCHUX BUMAJKIB Ha BUPOOHHUIITBI Ta 3aXBOPIOBAHb.
Ll cucrema € 0OOB'I3KOBOO JIJISI BCIX MiATPHEMCTB,
1 OUIBIIICTD CITaYE€HUX HUMHU 3000B’A3aHb CIIPSIMOBY-
€THCSI HA KOMITGHCALIl MOCTpaKIadiuM Ha ITiJIpPHEM-
CTBI BHACHIZIOK HELIACHOTO BHUIMAAKY a00 TpaBMaTH3-
My Ta ix peabimitanito. Taki ¢iHaHCOBI BiTHOCHHH €
MIEPEyMOBOIO Ta MiJICTABOO JUIs 37ilicHeHHs Hartio-
HAJILHOIO Kacoro MyONIiYHUX MEHCiH KOHTPOIIo 3a J0-
TPUMaHHIM OXOPOHH Ipali Ha mignpuemcTBax. Kpim
TOTO, JJaHa YPAOOBa CTPYKTYpa PEryasipHO 3AiHCHIOE
(iHaHCYBaHHA MPOEKTIB Y rajy3i OXOPOHH 310POB’, B
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TOMY YHMCIIi Ha MiATIPUEMCTBAX, IO TAKOXK € IiICTABOIO
JUTs peatizalii KOHTpoNbHUX QYHKIIN y nanii cdepi.

IMopsn i3 MiHicTepcTBOM Mpali Ta COLIaIbHOTO
3aXMCTy Ha PiBHI Aep>KaBU KOHTPOIb 3a 3a0e3MedeH-
HSIM OXOPOHH Tpalli Ta JOTPHUMAaHHSAM 3aKOHOIABCTBA
3ailicHIoOe MiHicTepcTBO 0x0poHH 310poB’s. Ha Hbo-
0, KpiM I1HIIOTO, IOKJIAIAETHC PO3POOKa 3aKOHOIAB-
CTBa MPO OXOPOHY 3IOPOB’S, a TAKOXK OpraHi3alis Ta
aBTOpH3aLliss OOOB’SI3KOBUX IJISI YCiX MiANPUEMCTB,
HE 3aJISKHO Bil po3Mipy Ta GopMH BIaCHOCTI, CIIYKO
MEIMYHOTO HarysiIy 3a Oe3nekoro mparti. Tomy MiHic-
TEPCTBO OXOPOHH 3/I0POB’ S, TIEPI 32 BCE, KOHTPOIIIOE
came IIi, 3a3HAYCHi BHWIIE, ACIEKTH OXOPOHHU IIpaIlli.
Kontpomeni  ¢yHkuii MiHicTepcTBa peanizyroThCs
IUITXOM 3TIACHEHHS iHCIIEKIiN Ta IHIIMX MiHIiCTep-
CbKHX KaMIIaHil, a TAKOX YIPOBAKEHHSAM BiflOBi/I-
HUX CaHKIIH 3a BHUSBJICHI HA MiANPHEMCTBAX IOPY-
1IeHHs y cdepi oxoponu npaui. [Ipu nbomy HeoOXigHO
3a3Ha4YNTH, 0 MiHiCTEPCTBO OXOPOHH 3A0POB’ S 31k~
CHIOE CBOI (PYHKIIT SIK Ha 3arajbHOACPKABHOMY, TaK i
Ha TEPUTOPiaJbHOMY PIBHSX, IO 3a0€3Meuye BUCOKY
edexkTuBHICTh poOoTH MiHicTepcTsa [7].

Benprilicbka cuctema ypsiayBaHHS OXOPOHH Ipalii
OXOILTIOE TaKi OpraHW BiajW, K benbriiickka deme-
pajibHa JeprkaBHA CITy0a 3 MMTaHb 3aHHATOCTI, Mpari
Ta coliaybHOro mianory, [Hcnekist mpari, Ciryxo0a 3
Npo(iTaKTHKK Ta 3aXUCTy HA BUPOOHULITBI (30BHILIHA
1 BHyTpilHA). Y Wil cucteMi (QYHKIiI0 KOHTPOIIO 32
3a0e3MeYeHHsIM OXOPOHH Tpalli Ha MiJIPHEMCTBAX Ta
JOTPUMAaHHS 3aKOHOJABCTBA Yy IIii cepi MOKIAIECHO
Ha [Hcmekmiro mpami ta Cory:x0u 3 npodiakTUku Ta
3aXUCTy Ha BAPOOHUIITBI.

3okpema, [Hcmekuis mpaumi pearizye KOHTPOIJIBHI
¢byHKLii y cdepi 0XOpOHHU Mpalli IUIIXOM 3iHCHEHHS
HarsIny 3a «pobounm 100poOyTOM», TOOTO 3a CTaH-
JapTaMHM OXOPOHHU Tpali Ta 3I0POB'Sl MpAliBHUKIB.
IHcmektiist mepeBipsie, 9u 3MIHCHIOIOTE POOOTOIABII
HAJICKHI 3aXOJH 00 KOHTPOIIO PU3HKIB, KOTPI MO-
XKYTb MaTu Miclie y poOoTi iXHiX MpaliBHUKIB; CTyIIiHb
3aJTy4eHHs MPALiBHUKIB 1/ a00 IXHIX MPEICTaBHUKIB y
MIPOIIEC CTBOPEHHS OE3MEYHNX POOOUNX MICIIh.

Onnak, ceorofHi [Hcmekmis mpati rocTpo BiguyBae
npoOneMy HecTadi KBami()ikoBaHUX KalpiB, IO IMpPH-
3BOJMTH A0 HECHCTEMAaTHYHOTO Ta HEAOCTATHBO SKiC-
HOTO KOHTPOJIIO 32 0XOpOHOI0 mpati. [IposiBamMu qanoi
npoONieMu €, HANPHKJIIA], BUKOHAHHS 1HCIIEKTOpPaMH
CBOET 0e3mocepeTHL01 POOOTH JIUIIIE MiCHI HEIIACHOTO
BUTIAAKY a00 Ha MPOXaHHs pOOOTOAABIIIB, IPAIliBHHUKIB
a0o TXHIX MPeACTaBHUKIB; iIrHOPYBaHHS HUMH y CEHCI
3IIHCHEHHS 1HCTICKTYBaHHA MaJlMX MiAIIPUEMCTB, Y-
CENBHICTh MEPCOHATY HA KOTPUX CTAHOBUTH MEHIIE
10 oci0; KOHTPOIIb 3a YHPABIiHHAM Ha IMiANPUEMCTBI
JIIIE «TPAAULIHHIMIY PU3UKAaMH, 110 BUHUKAIOTH Y
cepi 0XOpoHH Tpalli Ta 30epekeHHsI 310poB s 0e3 ak-
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LEHTYBaHHS yBard Ha IICUXOCOLIaIbHUX PU3UKAX, PU-
3MKaX MOPYIIECHHSI OTMOPHO-PYXOBOTO amapary, pH3u-
Kax Hee()eKTUBHOI NPO(iTaKTHKKA BUPOOHIYOTO TPaB-
Mmarm3My. Kpim Toro, Incniexuist npaui bensrii Hapasi
Hapa’kaeThbCsl y CBOIN AisUTBHOCTI HA MEPEIIKOIH MPO-
HeCyaJbHOTO Ta TEMIIOPAIBHOTO XapaKkTepy y IMporeci
3aCTOCYBaHHsI CaHKLIH 10 MOPYLIHWKIB 3aKOHOAAB-
CTBa LI0JI0 OXOPOHHU IpaLll — OpraHy AepKaBHOI BIaIH
Yyepe3 HeYKOMIUIEKTOBaHICTh IITaTy OaHaJbHO Opakye
yacy Ta MpolecyalbHUX 3aco0iB Ui TOro, o0 Ha-
KJIaJieHi HUM CTATHEHHS OyJM AiCHO peaizoBaHi.
[HIIIMM KOHTPOIIOIOYUM OpPraHoM y cepi 0XOpOHH
npati benprii € Cnyx0a 3 MpoQiakTUKN Ta 3aXUCTY
Ha BUPOOHHLTBI. SIK y)ke 3a3Ha4aocs BULIE, IS CITYK-
0a mominseThCA BHYTPIIIHIO T 30BHIIIHIO.
BayTpimnHs cinyx0a npodinakTHKH (QYHKLIOHYE
Bix 4 ceprHs 1996 p., xomu y benprii Oyno npuiinsTo
3akoH «[Ipo moOpoOyT mpauiBHUKIB NpH BUKOHAHHI
ixHBOT poOOTHY». BiNoOBiAHO 10 IILOTO 3aKOHOAABYOTO
aKTy B KOMIIaHISIX, Y KOTPUX YHCENBHICTD MpPALliBHHU-
KiB cTaHOBUTH 20 1 OiJIbIIIE, CTBOPIOETHCS BHYTPILIHS
ciryx0a 13 MpoQiTaKTUKH Ta 3aXUCTy Ha BUPOOHHILITBI.
Y Manux KOMIaHis pojib Takoi CIyO0H MOKe BUKOHY-
BaTH €IMHUN PaJHUK i3 BHYTPIIIHBOI MPOQITaKTUKH.
VY xommaHisx, Ae mpamioe MeHie 20 MpaiiBHUKIB,
poboronasenb MOKe caM 3aiiMaTé L0 MOcamy i He
3000B’s13aHUI 4TSI IIBOTO MPOXOAUTH NpoQiibHE Ha-
BuaHHs. OCHOBHI 3aBAaHHA, II0 BUKOHYIOTHCS BHY-
TPILIHBOIO CITYkK0010, 1 MPOodisIbHA MIArOTOBKA, HEOO-
XiIHa pagHUKY 3 MPOQITAKTHKH, 3aJ€XKaTh Bill TPYIH
HiIIPUEMCTB, 10 SKOI HaJeXWUTh TA YU 1HIIA KOMIIa-
His. KputepismMu posnoainy 3a TpynaMu KOMIIaHii
3aJIeKHUTh Bill XapakTepy PU3HKIB, MPUTAMAHHUX Til
Y 1HIIIH TaTy3l BApOOHUITBA, 2 TAKOXK KiJIBKICTh Ipa-
[iBHUKIB. BiMOBiMHO 0 MUX KpUTEPiiB OCIBIilCHKI
HiIIpUEMCTBA PO3MOIUISIOTH Ha YOTHPHU Ipynu — A, B,
C, D. Jlo rpyn A i B BXonath Benuki Ta Ayke BEJHKi
KOMIIaHii 3 BACOKHM Ta Ay>K€ BUCOKUM PiBHEM PH3HKY.
Ipyna C oxorwioe miANpUEMCTBA, YUCETBHICTD TMpa-
[[IBHUKIB KOTpUX cTaHOBUTH MeHie 200 oci0, sKIo
i mianpueMcTBa HE Halekarh 1o rpyn A i B. I'pyna
D Bxumouae mignpuemMcTBa, o MaroTh MeHmie 20 mpa-
LIBHUKIB, 1 B KOTPUX MPALIIOIOTH caMi poOoToAaBIIi 3a-
HAMaloTh ocaay paJHuKa 3 MPOQITaKTUKY.
HesanexHo Bix Toro, 10 5iK0i i3 HA3BaHUX TPYII Ha-
JISKHUTH KOMIaHis, il BHyTpimHs ciayxo0a 3 npodinak-
THKH Ta 3aXUCTy HA BUPOOHUITBI, KPiM KOHCYJIBTaTHB-
HUX (QYHKLiH, TaKOXK BUKOHY€E (YHKIIIO TUIAHYBaHHS
(o mpuKITamy, 3arajJbHOTO TIAHYBaHHS IPOQITaKTHKH
Ta 3armo0iraHHs HEIACHUX BHIIAJIKIB HA BUPOOHUIITBI
Ta TpaBMaTU3MY, IUIAaHYBaHHs 3aXOIiB, KOTpi HeoO-
XiTHO BXHTH y pa3i cepiio3HOl Ta HeMHHYYO!I Hebe3-
neku). Binrak, yci 3amnanoBani Ciyx0010 3axomu
nepeOyBaloTh y IJIOMIKHI X KOHTPOJIO, TOOTO, OCHO-
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BHOIO KOHTPOJTIOIOUO0I0 (PYHKITIEIO TAHOT CTPYKTYPH €
CIIBCTABJICHHS TUTAHOBUX Ta (PAKTHYHUX IMOKA3HUKIB
JOTPUMAHHSI HOPM OXOPOHH TIpalli Ta 3aKOHOJIABCTBA
13 IIMX [IATAHb.

Kpim TOr0, OCHOBHHM 3aBIaHHSIM paJHUKA 3 TIPO-
(biTaKTHKY € BUBYCHHS B3AEMOJII MK TIpaIrliBHUKa-
MU Ta iX poOOYINM JAOBKULISIM 13 METOI0 MOHITOPHHTY
3IIOPOB'S Ta HAIVISY 32 OPTaHizalli€lo HaJaHHS ePIIol
JIOTIOMOTH Ta JIOTIOMOTH y HaJ[3BUYAHUX CUTYAIlisIX.

3oBHimHsa Ciyx0a mpodilakTHKK Ta 3aXUCTy Ha
BHPOOHUIITBI CKJIAZAETHCS 13 ABOX CTPYKTYPHHX ITiI-
pO3OLTIB — BiAMLTY, BIAMOBITAIBHOTO 3a Oararompo-
(bigpHE YTpaBNiHHSA PU3WKAMH, 1 BIIUIUTY MEIUIHO-
ro Hanany. [locimyrn manoi Ciry>xOW € IJIaTHAMH Ta
000B’SIBKOBUMH I YCiX OCNBriHCHKUX KOMITaHIH,
HE3aJISKHO Bif iX po3mipy. OmgHak, poOoTOIaBeIb Mae
IIPaBo 00paTH, MOCIYTH SIKOTO caMe BiJZUITY BiH Oaxae
OTPUMATH Ta OIUIaTUTH. HeoOXimHO 3a3HA4YMTH, IO
TaKWi CTaH pedeh MPOBOKYE MEBHUM CTYITIHb HE3IO-
POBOI KOHKYPEHITII MK CTPYKTYPHHMH ITiIPO3IIAMHI
Ciyx0mu.

Cepen iammx mociyr, Ciry>k06a mpodiJakTHKH Ta
3aXUCTy Ha BUPOOHMIITBI HATA€ TAKOXK KOHTPOIIOFOU1
MTOCITYTH, CYTHICTh KOTPHX IOJISITAE y TIEPEBIPIIi CcTa-
HY 3I0pOB's, 0COOIMBO THX MpPAIiBHUKIB, SKI MarOTh
MPOOJIEMH 31 3MIOPOB’SIM, KOHTPOJII 3a PEIHTErpaIliero
TaKWX MPAIiBHAKIB y KOMITaHit0, MOHITOPHHTY JOTPH-
MaHHS HeO(IIHHUX 1HIMBITyadIbHUX i (POpMaJIbHIX
KOJICKTHBHHX BUMOT III0ZI0 YIIPABIIiHHS ICHXOCOIIiTb-
HUMU PU3UKaMH Ta 3armooiragas im [8].

JloBomi IiKaBUM y KOHTEKCTI KOHTPOIIIO 32 OXO-
POHOIO TIpalli Ta JOTPUMAaHHSM 3aKOHOIABCTBA Yy MK
cdepi € moceinx HiMedunHH, OCKIIBKYA HIMEIIbKa ITpa-
BOBa CHCTEMa OXOPOHH TIpalli XapaKTepPU3YEThCS TaK
3BaHUM Jyali3MOM 3aIlikaBlIeHuX cropiH. lanwmii de-
HOMEH TIPOSIBISIETBCSL ¥ TOMY, III0 CHCTEMa OXOPOHH
mpari 0a3yeThCs Ha TBOX “‘CTOBIMAX’’: MEPIIUAM 13 HHUX
€ OpraHy JIepKaBHOI BIaJM Ta yPsJIOBI CTPYKTYpH, a
JPYTUM — 3aKOHOJIABYO BCTAHOBJICHA CHUCTEMa CTpa-
XyBaHH Bl HEMACHUX BUNAIKIB. [lepmmii “cToBm” €
JTBOPIBHEBUM, OCKUIBKH BIITIOBITHI OpraHU JEpKaB-
HOT BIIaJIM Ta YPSAIOBI CTPYKTYPH (PYHKI[IOHYIOTh SIK Ha
3araJbHONEPKaBHOMY, TaK 1 Ha perioHasHOMY (deme-
PATBHOMY) PiBHSX.

Ha namionassHOMY piBHI OpraHi3alfiifHo-TIpaBoBa
CHCTeMa OXOpOHM mparii HimeuumHu mpencrapicHa
Hartiornansanm [TapnamenTom (bynnecrarom, byamec-
parom), HaJiJIEHUM 3aKOHOJIAaBYMMH TIOBHOBYKCHHSIMH
070 OXopoHU mparli, PenepaabHIM MIiHICTEPCTBOM
mpami Ta comianbHuX mnuTaHb (Bundesministerium
fiir Arbeit und Soziales, BMAS), 10 moBHOBaXXe€Hb
KOTPOTO BXOAWTH IMIATOTOBKA 3aKOHIB, MOCTAHOB 3
MUTaHh OXOPOHM IpaIli Ta KOHTPOIb 332 OpraHaMHUH
BiIaau y cdepi oxopoHu mpai, DenepaibHuil iHCTH-

120

TyT oxopoHu mpaii (Bundesanstalt fiir Arbeitsschutz
und Arbeitsmedizin, BauA), 1110 € HayKOBO-I0pa duM
opraHom, mianopsakoBanM DenepaabHOMY MiHICTEp-
CTBY TIpaIli Ta COIIaJbHIX ITUTAHb.

OdenepanbHUN PiBEHb TPEICTABICHUN MiHICTEP-
CTBAMH Ta 1HCIICKIIISIMH TIpaIli, BiAMOBIAAIEHUMH 3a
BHKOHAHHS 3aKOHY Y c(pepl OXOPOHH IIparli, IIiCTHAI-
ISITH 3eMETb.

Jpyruit “cToBI’” CTAaHOBJIATH TATy3€Bi 3aKOHOIAB-
9l YyCTaHOBH 31 CTPaxXyBaHHS Bijl HEIACHUX BHITA]IKIB.
Taki yCTaHOBH CTBOPIOIOThCS SIK OPTaHH CaMOBpSI-
JyBaHHS BIAMOBIAHO 1O IyOJIIYHOTO 3aKOHOMABCTBA
(Unfallversicherungstriger, UVT) Ta KOHTPOIIOIOTHCS
Jiep’KaBHUMH OPraHAMH. I1X TIOBHOBAKEHHS OXOILTIO-
I0Th 3alo0iraHHs mpoojeMaM 31 3M0POB'SIM, CIIPHYM-
HCHHMX BHUKOHAHHAM POO0OYMX (DYHKIIH, BU3HAYCHHS
MPO(DITaKTHIKN TAaKWX TPOOIEeM, POBEACHHS TOCII-
JOKCHHST Ta 1HCTIEKTYBaHHS yMOB TIparli Ha KOKHOMY
HIMEILKOMY TTiAPHEMCTBI, HE3aJIS)KHO BiJl HOTO pO3-
Mipy, YUCEILHOCTI TMPAIiBHUKIB 1 ()OPMHU BIACHOCTI,
OCKUTBKH CTpaxyBaHHSA y TaKUX YCTaHOBaX 3IIHACHIO-
€THCSI INPUEMCTBAMH B IMIIEPATUBHOMY ITOPSIIIKY.

Takorx eJIeMEHTOM JPYTOTO “CTOBIIA” OXOPOHH ITpa-
i y Himewuwuni € HartionansHa koH(EpEHITis 3 THTaHb
oxoponu 310poB’s (Arbeitsschutz Konferenz, NAK).
Bona € opranoM HaiBHIIOTO PiBHS KOOPAHMHAILIII, i 10
ii CKJIaMy BXOMATH MPENCTABHUKN Pi3HUX TOTITHIHUX
TIApPTIH, 0 Y KOHCYIBTaTAUBHOMY ITOPSIIKY CITIBIIPAITIO-
FOTh 13 coIiambHIMHU TapTHepaMu. OCHOBHUM 3aB/IaH-
HaMm HarioHaapHOT KOH(EPEHIIiT 3 MUTaHb OXOPOHH
3IIOPOB’S € BCTAHOBJICHHS TOPSIKY neHHOro CIibHOT
HIMEIBKOI CTpaTerii OXOPOHU 3IOPOB'SI Ta 3MIHCHEHHS
CTpAaTETITHOTO KePIBHUIITBA i1 peajti3arficro.

HacTymHoro cKI1agoBoIO Ipyroro “‘cToBIa” CHCTE-
Mu oxopoHH npaili y Himewuwnni € CiiyibHI peTioHambHI
KOOPJIMHAIIIHI OpTaH! Ta IHCTUTYTH CTPAaXyBaHHS Bif
HemacHuX BumankiB (Gemeinsame Landesbezogene
Stellen, GLS), koTpi BIANOBIiTalOTh 3a YTOOU TIPO
CIUTBHI TIPOTPaMHU Ta CTPATETii IHCTICKITIH.

Onpasy 3ayBakumo, o y HiMewuwni Hammsg Ta
KOHTPOJIb 32 PETYITIOBAaHHSIM OXOPOHH ITpalli Ta JIOTpu-
MaHHSIM 3aKOHO/IaBCTBA 13 I[MX MMUTaHb JeJIETOBaHi pe-
rioHanpHIM (enepaapbHIM) opraHaMm. TakuM 9uHOM,
perioHaJibHa CHCTEMa OPTaHiB KOHTPOJIO Ta HATVISIY
32 OXOPOHOTO TpaIli CKIaIAEThCS 13 IIICTHAIISATH Opra-
HIB OXOPOHH TIpalli, CIICIliaIbHAX OPTaHiB TipHUYOI0-
OyBHOI Ta MOPCHKOI TIPOMEICIIOBOCTI, SIK1 Y CYKYITHOCTI
TIPUHATO HA3WBaTH I1HCIEKINSAMH Tipami. [Hcmexrii
TIpari 341MCHIOIOTh KOHTPOJIH 32 CTAHOM OXOPOHH TIpa-
IIi, PETYJIIOBaHHAM POOOYOTO Yacy, 3aXHCTOM IIPaB MO-
JIOIUX TIPAITIBHHUKIB Ta MarepiB, OS3MEKOI0 MPOIYKTIB,
MEIAWYHUX IIPerapariB, MPOBAHKCHHAM EKOJIOTIIHOT
Oe3meKu. 3a aJropuTMOM, IO BPAXOBYE CEKTOPH Ta
KJIACH PO3MIpIB IiIPUEMCTB, IHCTICKIIIT TIpaIti HafiTe-
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Hi TIpaBOM BCTaHOBJIIOBATH KaTETOPII0 pU3HKY Yy cepi
OXOPOHH TIpalll /ISl IHCTICKTOBAHWX HUMH KOMITAHi:
YUM HIDKYA KaTeTopis pu3uKy (HMOBIPHOCTI HEIIACHO-
TO BHITQJKy Ha ITiIIPUEMCTBI), TUM PiAIIe Take Mia-
TIPUEMCTBO 1HCIICKTYETBCS.

Kpim Toro, mpaBo KOHTPOIIO 32 CTAHOM OXOPOHHU
Tparli Ha MiAMPHEMCTBAX MAIOTh CITY)KOM TEXHITHOTO
OTIISIY OPTaHiB CTPaxyBaHHS BiJl HEITACHUX BUTIA/IKIB.
BoHu 30cepemKyIoTh CBOIO yBary Ha TEpEBIpIi J0-
TPUMaHHS TIPABUII OXOPOHH TIpalli.

[TeBHI KOHTpONBHI (PYyHKIIT MOXO OXOPOHU Iparli
peaizyloTbesl ¥ CTPYKTYPHHMH OIVHHUIPIMU BIIACHE
miAmpueMCTB. Tak, Ha ATPHEMCTBAX, 1€ YUCEITBHICTD
mparliBHUKIB mepeBaxkae 20 ocid, 00OB’S3KOBO Mae
Oyt mpu3HaucHU be3neKkoBwid aererar, OCHOBHUMH
3aBJIAaHHSIMU SIKOTO € TIATPUMKA YIIPaBIIiHHS OXOPOHOIO
npaiii Ta nepeOyBaHHs y CTaTycl JOBIpEHOI 0cOOHU mpa-
IIIBHUKIB 3 MUTaHL OXOPOHH Tiparti. Jlo Toro i, y Takux
MAMPHEMCTBAX KOHYE Mae OyTH cTBOpeHnit KoMiTeT 3
MTUTaHb OXOPOHH 3I0POB's, IO 3aciae MOHAHMEHIIIE
YOTHPH Pa3dl Ha PIK Ta KOHTPOJIOE TTUTAHHS OXOPOHU
TIpalli Ta CTaHy 3I0POB’ s TPaIliBHUKIB [9].

Y Ecronii moTpuMaHHS BHUMOT OXOpPOHH IIpa-
Il Ta TEXHIKA OE3MEKH KOHTPOJIoe [HCHEKITis Iparii
(Tooinspektsioon). Incnekiist mpaii iHpOpMye mpa-
IIIBHUKIB Ta POOOTOMABINIB, POBOANUTE PO3CIIiyBaH-
HS CEpHO3HHMX HEIIACHHUX BWITAJIKIB HA BHPOOHHIITBI
Ta aHA3YE iX MPUYMHHU, 3MIHCHIOE TTOBHOBAKCHHS
IIO/I0 TIPUMYCOBOTO BHKOHAHHS Ta MPOBEICHHS IPO-
(ITaKTUYHUX KaMIIaHid, CIPSIMOBAaHUX Ha KOHKPETHI
CEKTOPH 3 METOIO ITOKPAIIEHHSI X pe3yJIBTaTIB B TaTy3i
OXOPOHH 30POB's. 3aBisaKky [HCIekii mpari Jume y
2016 p. Oym0 BHABIICHO TIOPYIICHHS MO0 OIIHKH PH-
3UKY p0o0O0Y0To cepeoBHIIa (BHYTPIMTHIH KOHTPOJIb 3a
CTaHOM OXOPOHH TIparli) abo HaBYaHHS Ta 1HCTPYKTa-
Ky TIpaIliBHUKIB, HASBHOCTI IHCTPYKITIH 3 TEXHIKN O€3-
MIEKH Ta TMPHU3HAYEHHS CIemiaticTa 3 HaBKOJIUIITHBOTO
cepenoBuIa Ha 85% miANPUEMCTB. 3a pe3ylasraTaMu
MIEPEBIPOK PiBHS MPOPECIHHOTO TpaBMaTu3My Ta BH-
pOOHUYMX 3aXBOPIOBaHbL [HCTIEKIIis Tpalli Hapa3i ak-
[IEHTY€ CBOIO yBary Ha MiANMPHEMCTBAX TAKHUX Taly-
3eH, K METaIypris, AepeBoO0OpoOHA TIPOMHCIOBICTS,
CITbChKE TOCIOZAPCTBO Ta IPOJOBOJIEYE BHPOOHU-
1rtBo. CaHKIII1 3a BUSBIICH]I TIOPYIIICHHS CTATYIOTHCS Y
Bunini mrpadis y posmipi 2000-2600 eBpo, 110 Ha
3arajIbHOEBPONICHCHKOMY T € JOBOJTI HE3HATHUMHU CY-
MaMH. Sk MpaBmIIO, CBOiI KOHTPOJIbHI TTOBHOBOKEHHS
Ircnekmist mparti Ectonii peamizye Ha mianpreMCTBax,
YUCENbHICTh TPAIliBHUKIB KOTPUX CTAHOBHUTH OlJIBIIE
5 ocib. IIpore, B cepemapoMy, iIHCTICKITIIHA TISUTEHICTD
oxorutroe sume 10% Bix 3arabHOT KITBKOCTI MiAIPH-
€MCTB 3 OUTBIN HiX IT’SIThMa TIpariBHUKAMH, 0 Y Ha-
TypajbHOMY BUpa3i ckiamae 14 769 xoMmaHii.

OpHak, OCTaHHIM 9acOM CIIOCTEPIracThbes TCHICH-
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11is1 10 TiepeopieHTallii (JyHKIIIOHATIbHOTO HaBaHTaKCH-
Hs1 [HCTIeKTIIiT TIpalii i3 KapaabHOTO Ha MPOdiTaKTHIHII
Ta IPOCBITHUIBKUHI. CaMe TOMY TaHUi OpraH KOKHIX
JIBA MiCSI IyOJIiKye eJIeKTPOHHUN iH(pOpMariiHui
OroJIeTeHb 13 MUTaHb OXOPOHH IIpalli, 3MIHCHIOE (axo-
BY IIATOTOBKY CITEIIAJICTIB 13 OXOPOHH IIpaIli, OpraHi-
30By€ iHGOPMAILIiiHI IHI 010 0e3MeYHOro poOoUoro
CEepEeIOBHINA.

KoHTponb 3a 10TpHMaHHSIM 3aKOHOIABYMX BHMOT
OO0 OXOPOHM TIpalli y Tary3i IPOMHCIIOBOI OE3IEeKH,
10 BKJIFOYAE OYIIIBHUIITBO, EICKTPOCHEPTETHKY, BHIIO-
OyTOK KOPHCHUX KOTIAJMH, BUPOOHHUIITBO BHOYXOBUX
MarepiajiiB Ta MPOTEXHIKH, XIMIYHY 0OpOOKY, TipHH-
4y MPOMHUCIIOBICTh, BAPOOHHIITBO Ta 00CIYTOBYBaHHS
MiAHOMHUX MPHUCTPOIB, ONATIOBAIBHOTO 00JIaTHAHHS
Ta OOJNAIHAHHS il THCKOM TOKJIaJaeThesi Ha EcToH-
CHKHI OpTaH TEXHIYHOTO HATIISITY.

JloTprMaHHs HOPM TIOXKEXKHOI Ta XiMigHOI Oe31e-
KW Ha IIIPHEMCTBaX KOHTPOIIOE YIIPaBIiHHS ITOPS-
TYHKY.

BaxxmiBuM eeMEHTOM CHCTEMH OXOpPOHH TIpaili B
Ectonii € ciry:x0u 0xOpoHHU Tipalli (CIIy:KOM OXOPOHHU
3I0pOB's), KOTpi, K MPaBUIIO, MOXYTh OyTH Tpen-
CTaBJICHI HA MiAMPUEMCTBI JIIKAPEM 3 OXOPOHH TIpaITi,
MEIUYHOIO CECTPOIO0 3 OXOPOHH IIpalli, TiTi€HICTOM,
MICHXO0JIOTOM a00 / 1 eproHOMIKOM. | Xo4a maHi Ciayx-
0K BHKOHYIOTH 31€0LIBIIOr0 mpogiTakThuyHi, iHPOp-
MalliiiHi, KOHCYJIbTaTHBHI (QyHKIIT y cdepi 0XOpOHH
mpari, iX HasBHICTh Ha MIANPHEMCTBI € HAWOUIBIT
KOHTPOJIHOBAaHUM 3 OOKY BiIIIOBIIHUX OpPTaHIB ITyHK-
TOM, OCKUIbKH €CTOHChKA ITPaBO3aCTOCOBHA MPaKTHKA
nependadae, 1Mo 3aKOHOJABCTBO IIOI0 OXOPOHHM IIparli
JIOTPUMYETHCSI pOOOTOMABITIMH TOJI, KOJTH Y KOMITaHI1
(hYHKIIIOHYE CiTy)k0a OXOPOHH Mpalli a00 Xxo4a O ofuH
13 Ha3BaHUX BHIIE crieriamctis [10].

B Iranii incTuTymiifHa cucTeMa OE3IeKH Ta Tirie-
HU TIparli MianopsaKoByeTbess MiHICTEpCTBY ITpalli Ta
OXOPOHH 37I0POB's, a TAKOK PerioHaapHIM KOOpauHa-
iHIM KoMiTeTaM 1 KoopauHamiiHiM KomiTeTaM AB-
TOHOMHHMX TpoBiHIIHA TpenTo Ta Bombrano, a Takox
COIlialbHUM TIAPTHEPAM. IX MOBHOBAKEHHS BKJIIOYA-
I0Th HAJIAaHHS KOHCYJBTAIlil 3 TIHTaHb PO3BHTKY 3a-
KOHOJIAaBCTBA, KOHTPOJIIO 32 3I0POB'SIM MPAIliBHUKIB Ta
HOTO 3MIIHEHHSIM.

[HmmMu opranamu, 1o OepyTh ydYacTh y Mpo-
1eci 3abe3rneueHHs] OXOPOHHU TIpaili, € MiHicTepCcTBO
BHyTpimHiX crpas, INAIL (Istituto Nazionale per
I’ Assicurazione contro gli Infortuni sul Lavoro, Ita-
JACHKUI OpraH 3 MUTaHb KOMIICHcAIli poOITHHKIB,
SIKMH TIPAITIoe B Tajy3i Oe3MeKu Ta TirieHdW mparli Ha
pobodomy wmicmi 3 1994 poky) ta CCIAA (Camere
di Commercio, Industria, Artigianato e ATpiKoJbTY-
pa, Toproeo-npomuciosi majgatd. CNEL (Consiglio
Nazionale per I’Economia ¢ il Lavoro, HarionansHa
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Pama 3 muTaHh €KOHOMIKH Ta TIpalli) TAKOXK BHOCHTH
CBilf BHECOK y KOHCY/IBTATHBHY MISIIBHICTH Ta PO3pO-
OJsie MipKyBaHHS Ha TTPOXaHHS MapJIaMeHTy, Ypsaay Ta
PETiOHIB; TOTYyE OTIAIM 1 MPOIO3HUILT IOA0 3aKOHO-
JABCTBA TIPO TPYAOBY Ta COIIAJBHY MOJITHKY; TOTYE
TIEPIOANYHI 3BITH, JOCIIPKEHHS Ta OMUTYBAHHS 3 X
MMMTaHbh HAa PUHKY TIpaIli.

INAIL cnopsMoBaHmWid Ha 3MEHITICHHS PH3HKIB,
MOB'SI3aHUX 3 POOOTO0, 1 3MdiHCHIOE 1H()OPMYBaHHS,
HABYAHHS Ta KOHTPOJIb JISUIBHOCTI y TajTy31 Oe3MeKu Ta
ririesu mnparti Ha BUpoOHUIITBI. 1100 3MEHIIUTH KiJTb-
KICTh HEI[ACHUX BUITAJKIB Ha pOOOYOMY MICIIi Ta 11100
KYJBTUBYBATH CTIPaBKHIO KYJIETYpy O€3IIeKH Iparli 1o
Bcit kpaini, INAIL po3BuBae Ta cripusie OCTIHHOMY
YIAOCKOHAJIEHHIO PO3BUTKY 1HTEIPOBAaHOI CHCTEMH 3a-
XHMCTY IpalliBHUKA Ta MIATPUMKH Oi3HECY, 3MaTHOT 3a-
MIPOTIOHYBaTH €(PeKTHUBHI, IHHOBAIIIHHI, 3araJbHOIOC-
TYTHI IJTHOBI IHCTPYMEHTH KOHTPOJIIO 32 OXOPOHOIO
mpami [11].

BucHoBku. TakuM 9rHOM, i3 ypaxyBaHHSAM yChO-
TO BHKJIAJICHOTO BHIIE, 3a3HAYMUMO, IO MpakTrka €C
y cepi 3miHCHEHHS KOHTPOJIO 3a 3a0e3leuCHHSIM
OXOpPOHHU Tmpalli Moke OyTH y HAHOLIbII 3arajibHO-
My BHUIJISII TIPEACTaBIIEHA B TaKuUX Te3ucax: 1) yHi-
BEPCAIILHOTO OpraHy, KOTpUi OW 3iMCHIOBAB BIIACHE
JIMIIIE KOHTPOJIBHI (DYHKIIIT 1010 3a0e3meueHHs pali,
y €C He cTBOpEHO; HaTOMICTh, Ha HAIIOHAIILHUX PiB-
HSIX KpaiH-WICHIB KOHTPOJILHI TOBHOBAXKEHHS Y TOCITI-
JOKyBaHiN cdepi peani3yloThes, SK MPaBUIIO, MUTAMHI
CHUCTEMaMH OPTaHiB 1 CIIy»0; 2) OCHOBHOIO XapaKTe-
PUCTHKOIO HAIMIOHAIGHUX OpTraHi3aIiifHO-PaBOBHX
CHCTEM 3/IiiICHEHHS KOHTPOJIIO 32 JOTPUMAHHSAM HOPM
OXOPOHH TIparli € B3a€MOisl MXK JIepyKaBHUM Ta TPO-
MaJChKUM CEKTOPOM, IO, B KIHIICBOMY PE3YJIbTaTi,
BHUPAXA€ETBCS y NOOpE HANAro[KEHOMY Ta MpPOIyK-
THBHOMY COIliaIbHOMY Aiaio3i; 3) 3aieqBe HE B yCiX
KpaiHax-4JieHaX 00OB'SI3KOBUM €JIEMEHTOM JICPKaBHOT
CHCTEMH OXOPOHH TIpaIli € corianpHe (TyOosiuae, iMITe-
paTHBHE) CTpaxyBaHHsI BiJ HEIIACHOTO BUTIAIKY HA BH-
POOHHMIITBI, BAPOOHUYOTO TPaBMaTH3MYy Ta Mpodeciii-
HUX 3aXBOPIOBAHb, 110 HE JIUIIE Ja€ JOAATKOBY BIICB-
HEHICTh IPALIiBHUKOBI Y CBOEMY MaiOyTHbOMY y pasi
BUPOOHHUYOro (hopcMakopy, aje ¥ 3ajydae CTpaxosi
CTPYKTYPH y TIPOIIEC KOHTPOJIIO 32 CTAHOM JIOTPUMaH-
HST HOPM OXOPOHH TIpalli SIK IIOBHOIIIHHOT KOHTPOJTIOIO-
YOI IHCTHTYIII1; 4) KOHTPOJIIOI0U1 (PYHKINT BIAMOBITHIUX
JEpKaBHUX IHCTUTYTINN X09a ¥ TPOMOBKYIOTh MaTH
BaYKJINBE 3HAYCHHS Y TPOIIECi AKICHOTO 3a0e3eueHHS
oxoponu nparii y €C, omHak, yce OUIbII TOMiHYIOUHX
Mo3uiii HaOyBae MPOGUIAKTHYHUA Ta MPOCBITHUIIb-
Kuid (DYHKITIOHAJI OpraHiB JIep>KaBHOI Biamu y cdepi
OXOpPOHH TIparli.

Ha mamnry mymky, came i 3a3Ha49eHi TE3UCH ITOBH-
HHI CTaTH “BiMNpPaBHUMH TOYKAMHU~, OCHOBOIIOJIOXK-
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HAMH 3acallaMd y TIPOIeci amanTamii yKpaiHCHKOTO
3aKOHO/IABCTBA Ta IMOBCSKIACHHOI MPaKTUKH y cdepi
KOHTPOJTIO 32 3a0€3TMEUCHHSIM OXOPOHH TIPaIli 10 HOPM
Ta ctanmapris €C.
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