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Valeriu Bujor la 60 de ani

C u ocazia ani-
versarii a 60
de ani de viata, cole-
giul de redactie al re-
vistei ,,Jurnalul Juri-
dic National: teorie si
practica”, va felicita
cilduros si va ureaza
multi ani, sdndtate si
multe alte realizari
pe fagasul stiintei
si  Invatamantului
national!

In cei 35 de ani de activitate profesional, ati
muncit cu pasiune si daruire in domeniul crimi-
nologiei si al dreptului.

Ati stat la temelia infiintarii a patru institutii
de Invatamant cu profil criminologic: Colegiul de
Criminologie, Universitatea de Criminologie, Li-
ceul UCM si Institutul de Stiinte Penale si Crimi-
nologie Aplicata, in care au fost pregétiti pentru
viatd nenumarati elevi si studenti.

Mai mult decat atat, ati condus binemeritat
ca rector Colegiul de Criminologie, Universita-
tea de Criminologie, Institutul de Stiinte Penale
si Criminologie Aplicatd, ba chiar si Institutul
de Transport Naval din Ucraina, iar ca prorector
pentru stiintd — Academia Nationald de Politie
»otefan cel Mare”. De asemenea, ati condus nu-
meroase subdiviziuni ale Universitatii Libere
Internationale din Moldova, Universititii ,,Alecu
Russo” din Balti, Academiei Nationale de Politie
,»otefan cel Mare”, Institutului de Transport Na-
val din Ucraina si Universitétii de Criminologie.
In toate aceste functii, ati sustinut si ati venit cu
numeroase initiative cutezatoare si inovatoare.

Ati profesat la numeroase si prestigioase
institutii de invatdmant din tara si din strainata-
te, contribuind la pregétirea a mii de specialisti
in domeniul dreptului, psihologiei si securitatii.
Unii dintre ei detin astazi functii inalte in orga-
nele de drept si alte institutii publice. Zeci din-
tre acestia au imbratisat activitatea stiintifica

si didacticd, lucrand alaturi de dumneavoastra.
Vi puteti mandri cu unii dintre ei, asa cum va
mandriti cu faptele dumneavoastra marete.

Cum mai rar se Intdmpla, sunteti autorul a nu-
meroase manuale si materiale didactice universi-
tare, unele fara pereche in tara, pe care le vor citi
cu interes inca multe generatii de studenti. Aceste
impliniri va fac vrednic de inaltul titlu de profe-
sor universitar pe care 1l purtati si 1l Intruchipati.

Cercetatorii stiintifici vor citi incad mult timp
sutele de lucrdri si zecile de carti stiintifice pe
care le-ati scris. Purtat spre Inaltimi de ide-
ea stiintifica, ati contribuit in mare masura la
infiintarea Centrului de cercetari stiintifice in
Academia de Politie ,,Stefan cel Mare” si, apoi,
a Centrului de cercetari stiintifice In Universita-
tea de Criminologie. Asa cum se cuvine, nu v-ati
marginit la activitatea de conducétor, ci si ati fa-
cut descoperiri stiintifice de primd marime. Noi
va apreciem inalta eruditie si maiestria stiintifica
iesitd din comun, care vd impune ca o autoritate
stiintificd notorie.

Nu putem trece cu vederea nici activita-
tea editoriald la care ati participat si pe care ati
sustinut-o. Din ravna nestavilitd a domniei voas-
tre, s-au nascut mai multe reviste stiintifice si
centre editoriale universitare. Datoritd acestora,
sute de lucrari stiintifice au vazut lumina tipa-
rului, semanand cunostinte in tara si dincolo de
hotarele ei.

Faptele frumoase v-au facut cunoscut numele
in lumea criminologiei, Invatimantului, stiintei
si dreptului.

Va dorim din tot sufletul putere de munca,
inspiratie si creativitate nesecatd, noi descoperiri
stiintifice, Invatacei ascultdtori, recunostinta ce-
lor pe care i-ati format si sustinut in viata si in
activitate!

La multi ani!

in numele Colegiului de redactie,
redactor-sef L. ARSENE
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VALERIU BUJOR — UN CONDUCATOR DE O MARE RARITATE

De rind cu straiele de om, fiu, frate, tatd, bunel,
invatator si cercetator stiintific, Valeriu Bujor
poarta si straie de conducitor — rector al Institutului
de Stiinte Penale si Criminologie Aplicata.

Valeriu Bujor poartd straie de conducétor de
multi-multi ani. Le-a purtat in tard si in strdinatate,
in sectorul public, privat si ostesc, in invatamint si
in stiinta.

Multi dintre noi au avut destui sefi pentru a-si face
o buna masura. De aceea, putem spune ca straiele de
conducator stau bine pe omul, Invatatorul si cerceta-
torul stiintific Valeriu Bujor.

Conducitorul Valeriu Bujor a dat intotdeauna cea
mai mare insemndtate lucrului bine facut. Chiar si
atunci cind Tnaldtimea lucrului facut urca peste masura,
el nu 1si slabeste asteptarile privitoare la o indeplinire
fard meteahna a sarcinilor puse. El iti poate intoarce
de nenumarate ori foile, cerindu-ti ceva mai bun. Rab-
darea Iui nu are capat, cici iti poate intoarce pina si de
zece ori un material. Valeriu Bujor asteapta de la fieca-
re lucrator sa se depaseasca in ceea ce face zi de zi.

Valeriu Bujor nu numai tinde, ci si stie sa atinga
cele mai nalte culmi. Pentru cei cirora le pasa de
ceea ce fac, lucrul sub conducerea acestuia Inseam-
na o putintd cit se poate de buna de a pune umarul
la mari infaptuiri. Conducétorul Bujor nu se fereste
sd preia ce este mai bun de la altii, dar nici nu se
multumeste cu atit, cautind neincetat noi cdi de a
imbunatati Invatadmintul si stiinta nationala.

Mai presus de toate, conducatorul Bujor crede in
organizare, intr-o inginerie sociald care poate schim-
ba totul! El este omul schimbarii. Cautd neincetat
formula ideald de organizare a institutiei. Creativi-
tatea lui organizatorica pare sa nu aiba capat. Nimic
nu este batut in cuie. Néscocirile domniei sale te pot
uimi puternic. Iti vine sa crezi uneori ca va putea sa
stoarcd apa si din piatrd. Nu este usor sa tii pasul, dar
te bucuri atunci cind viata se schimba spre bine.

Asa cum se intimpld rar in lumea sefilor, Vale-
riu Bujor nu 1si bate joc niciodata de subalternii sai.
Ii place sd glumeasca, uneori mai piparat, dar nu
foloseste injosirea pentru a stapini, a se preamari sau
a se razbuna. Nu foloseste nici glume, atunci cind
cineva nu le inghite cu placere.

Rectorul Bujor nu uita niciodata de viata fiecaru-
ia. Vrea sa stie cum o duce familia lucratorului, ce
batdi de cap il chinuie, cum se simte, ce isi doreste
si multe altele. Este intelegator si simtitor cu nevoile
altora. Daca 1i sta in puteri, atunci nu pregeta sa ii
sard 1n ajutor.
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Cei dintre noi care au purtat straie de conduca-
tor stiu bine cit de grele sint, cel putin atunci cind
le porti cu raspundere. Vorbele domniei sale ne des-
tainuie ca straiele de conducator devin mai usoare
pentru Valeriu Bujor atunci cind este sustinut de cei
care 1l urmeaza.

Intelepciunea noastra strimoseasci ne invati ci
putem sa judecam despre un om dupa prietenii lui.
Depanind firul acestei intelepciuni, am putea spune
ca un conducator poate fi judecat dupa lucratorii lui.
Valeriu Bujor 1si alege lucratorii dupa insusirile nu
numai profesionale, ci si omenesti. El cautd oameni
cinstiti, harnici, buni la inima si cu alte trasaturi ase-
manatoare.

De la Valeriu Bujor poti invita de toate. Citeste
repede si cu nesat. Inghite carte dupa carte. La aces-
tea, se adauga ideile lui, care curg ca din izvor. Ni-
meni nu poate tine socoteala lucrarilor pe care le-a
citit, sint mii si mii. latd de ce de la el are ce invata
si cel tinar, si cel in virstd. Am spune chiar cd de la el
are ce Invata o tard Intreaga.

Rectorul Valeriu Bujor este si un fauritor de con-
ducétori. Nu vorbim numai despre cunostintele pe
care le Tmpartaseste tinerilor conducatori de subdi-
viziuni. El 1i sustine cu incredere. Nu se lasa inselat
de subalternii circotasi si nu i lasa sa isi schimbe su-
periorul dupa voia lor. Asteaptd Insd de la conduca-
torii din subordinea lui sa stie sa facd lucrul fiecarui
subaltern si sd o faca mai bine.

Este de-a dreptul cu neputintd sd intelegi ce
precumpaneste in Valeriu Bujor: Tnvatatorul, cerceta-
torul stiintific sau conducatorul. Pentru el, diriguirea
este o stiinta si o madiestrie, care cere daruire si im-
plicare. El tine si trage de haturile diriguitorului asa
cum lautarul tine si trage de arcusul vioarei. Valeriu
Bujor indeplineste conducerea cu aceeasi migala si
interes cu care desfasoara o cercetare stiintifica. Con-
ducerea ii aduce multa placere. Placerea vine nu de la
puterea stapinirii, ci de la dibacia care ajuta o corabie
sa strabatd marea involburatd. El depune mult suflet
in fiecare miscare de cirmaci.

Mult stimate domnule Valeriu Bujor, va felicitim
calduros in legaturd cu aniversarea a 60 de ani de
viata si 35 de ani de activitate. Va urdm sanatate de
fier, liniste sufleteasca, voie bund, putere de munca,
implinire in toate si multumire de la toate!

La multi ani!

Colectivul Institutului de Stiinte Penale si
Criminologie Aplicata
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MESAJ DE FELICITARE

e 04 martie, Bujor Valeriu, rector al Institutiei

Private de Invatimant ,Institutul de Stiinte
Penale si Criminologie Aplicatd” 1si aniverseaza
ziua de nastere. Nascut in anul 1958 domnul Bujor
Valeriu anul acesta implineste o frumoasa varsta de
60 ani.

DI Valeriu Bujor isi poate aminti cu mare drag
ca In activitatea sa, a trecut practic toate posturile
didactice si de cercetare: sef al cabinetului metodic,
lector, lector superior, conferentiar universitar, sef
de catedrd, profesor universitar si, respectiv, cola-
borator stiintific (coordonator, principal), secretar
stiintific al consiliului stiintific specializat, sef al
serviciului de cercetari stiintifice, sef al centrului de
cercetari stiintifice, prorector pentru stiinta, rector al
institutiei superioare de Invatamant.

Calitatile personale si pregitirea de exceptie au
facut din Bujor Valeriu un profesionist si un model
de urmat desavarsit.

In acest sens, in mod special, poate fi mentionati
perioada anilor 1991-1999, cand dl Valeriu Bujor,
fiind in functie de cadru didactic, cercetator stiintific
si prorector in cadrul Academiei MAI ,,Stefan cel
Mare”, a fost unul dintre cei care a pus bazele
activitatii stiintifice ale Academiei, contribuind la
afirmarea acestei institutii in calitate de Centru de
cercetare a activitatii privind asigurarea ordinii de
drept in plan national si international.

Gratie eforturilor domnului Valeriu Bujor, in
cadrul Academiei de Politie a fost fondat Centrul
de cercetari stiintifice - prima unitate de cercetare
stiintificd cu caracter criminologic din tard (1997),
inclusiv crearea primei specializdri in criminologie,
iar activitatea de cercetare stiintificd a cunoscut o
intensificare majora atat sub aspect cantitativ, cat si
calitativ in sanul acestei institutii superioare.

Profesorul Bujor Valeriu a educat o pleiada de
discipoli, care s-au afirmat drept criminologi si
cercetatori atat in tard, cat si peste hotarele Repu-
blicii Moldova, pe care i-a indrumat spre realizari
stiintifice majore.

In activitatea sa, dl V. Bujor s-a manifestat ca un
excelent organizator si manager cu experienta in do-
meniul invatdmantului si stiintei. El este organizator
si promovator activ al Invatamantului privat din tara
si a stat la temelia crearii institutiilor de invatdmant
cu profil criminologic.

Un merit deosebit 1i revine dlui Valeriu Bujor in

constituirea si promovarea sociald a criminologiei
ca stiintd, instruire si practica anticrima. El este pe
buna dreptate considerat unul dintre fondatorii cri-
minologiei autohtone.

Domnule Rector, dle Profesor, dragul nostru in-
drumaétor — Valeriu Bujor!

In numele intregului colectiv studentesc al
institutiei pe care ati fondat-o si pe care o administrati
cu maiestrie, venim cu cele mai sincere felicitari cu
ocazia celei de a 60-a Zi de nastere!

Cunoastem ca aceastd perioadd nu a fost pentru
Dumneavoastri deloc usoara. in realizarea unor idei
si activitati, v-ati ciocnit cu multiple obstacole. In-
tr-o societate In plind deriva, care intarzie tot mai
mult sd pageasca pe fagasul normalitatii, rolul dum-
neavoastrd este unul crucial. Sper ca recunostinta si
respectul generatiilor tinere, carora ochii Domniilor
Voastre le-au luminat privirile si calea, sd va dea
noi forte Intru propasirea binelui, adevarului si intru
promovarea cunoasterii.

Va multumim pentru dedicatie, sacrificiu si devo-
tament, pentru rezistentd Intr-un mediu care nu este
lipsit de stres si neajunsuri, pentru rezultatele fru-
moase si curajul de care dati dovada in fiecare zi.

Contributia dumneavoastra la dezvoltarea per-
sonalitatii fiecarui student este cruciala. Ati fost si
ramaneti promotorul bunatatii, demnitatii umane si
cel mai bun prieten al studentilor.

60 de ani este prea putin pentru a le reusi pe toate,
este prea putin pentru istoria Dumneavoastra intr-o
carte, dar este suficient pentru o baza bine intarita si
forjata ca fierul in timp, care are deja o forma pe care
0 putem construi.

Senatul studentesc va aduce sincere urari de sa-
natate, bunastare, armonie si plinatate sufleteasca,
bucurii, apreciere si stima pe care le meritati din
plin.

Va dorim sa aveti In preajma oameni dragi care
sd va petreaca si sa va astepte, sd aveti parte de zam-
bete la orice rasarit si multumesc la fiecare apus.
Sa aveti putere si longevitate profesionald, noroc in
toate si sa va pazeasca Dumnezeu.

La multi ani, dle Rector, Profesor, Indrumator,
bunul Prieten al studentimii!

Victoria TABIRTA,
Presedintele Senatului Studentesc al ISPCA

FEBRUARIE 2018
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IO3/IPABHTEILHBIH AJIPEC

Joporoit Banepuii I'eoprueBuu!

HpI/IMI/ITe UIyIIME OT HAIUX CepAeL MO3ApaBICHUS U HAWTyUIlne MOXKEIaHus 10 CIy-
yaro Bamero robunes!

BpeMst HEIpOCTUTENBHO OBICTPOTEYHO, HO MOAYAC OHO OBIBAET IMIEAPHIM. MBI XOpPOIIO
MTOMHHM MOJIOJIOTO, TAJTAHTIUBOTO U HE3ayPsITHO TPYAOITIOOMBOTO aIbl0oHKTa AKanemMun MBJ]
CCCP, 6rucTarenbHO 3alIMTUBIIETO KAHIUAATCKYIO TUCCEPTALHUIO.

A ceitqac MBI IPUBETCTBYEM B Barmewm juile yke JOKTOpa mpasa, mpodeccopa, BeIIAroIIe-
rocsl MOJIJIaBCKOTO YUEHOTO, CO3JaTellsi U3BECTHOM JIAJIeKO 3a IMpeaesiaMy PeCIyOIIMKH MOJ-
JIaBCKOM KPUMMHOJIOTUYECKOM HIKOJIBI.

brmaronaps Bamredt npenanaocTH Hariei Hayke, Bamel 0eCKOHEUHOM YHEPTHH U IIpeKpac-
HBIM OPraHU3aTOPCKUM CHOCOOHOCTSIM BBl cymenu B cBOE BpeMsi co3aTh YHUKaIbHBIH Kpu-
MHHOJIOTHYECKUHA YHUBEPCUTET, TeNepb — MHCTUTYT YroJOBHOIO IIpaBa U IIPUKIIAJIHON KpH-
MHHOJIOTHH, KOTOpEIH Bl Bo3rmasnsere. Bouctuny, ums Bam — Co3numarens!

B nanéxoii u Mmopo3Holi MockBe MBI BCE ke MOocTapaeMcsl pa3bicKaTh OyTHUIOUKY A0Opo-
rO MOJIJAaBCKOTO BHHA, YTOOBI OAHSTH OOKaJ 3a 37J0POBBE U MPOLBETAHUE HAIIETO BEPHOTO
JIpyra, 3aMedaTelbHOT0, HUKOTJ]a He YHBIBAIOIIETO, JOOPOro M MEAPOTo IYIIONH YeloBeKa —
Banepus ['eopruesuua.

310poBbs, cHacThs, ynaun Bam u Bameii npexpacHoii cembe!

Mt Becerna ¢ Bamu. Bel Bcerna ¢ Hamu!

C m1y00OKHM yBa)KeHHEM, OT UMEHH POCCUHCKUX KPUMHUHOJIOTOB!

Muxaun Mameeesuu babaes,
3aCIy>KEHHBIN NeaTenb Hayku Poccun
JoxTop ropuandecKux Hayk, mpodeccop
HOpuit Mupanoeuuy Aumonsan,
3aCIy>KEHHBIN NesaTenb Hayku Poccun
JloxTop ropuandecKuXx HayK, mpodeccop
Bumanuit E¢pumosuu Keawuc,
3aCIy>KEHHBIN nesaTenb Hayku Poccun
JloxTop ropuandecKux HayK, mpodeccop
Tamvsana Banenmunoena Iunkesuu,
JIOKTOP IOPUAMYECKUX HAyK, podeccop;
Bnaoumup Anopeesuu Ilnemaros,
JOKTOP IOPUANYECKUX HayK, Mpodeccop

04 mapra 2018 1.
I. MockBa
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OMAGIU PROFESORULUI UNIVERSITAR VALERIU BUJOR
CU PRILEJUL 60 DE ANI DE LA NASTERE

Jubileul de 60 de ani de la nastere a profeso-
rului universitar, doctor in drept Valeriu Bu-
jor constituie un bun prilej de a aduce un elogiu
acestei personalitati, care reprezinta un etalon de
valoare unanim recunoscut de comunitatea oame-
nilor de stiintd din domeniul dreptului. Cu o deo-
sebitd pretuire evidentiem personalitatea sa, ca un
model de profesionalism, de om implicat cu mul-
ta pasiune si daruire de sine in cultivarea valorilor
umane prin educatie si cercetare, inregistrand rezul-
tate de exceptie, pentru care merita toatd stima si
admiratia.

Domnul profesor universitar Valeriu Bujor este
bine cunoscut atit in Republica Moldova, cat si
in cercurile stiintifice din afara tarii, ca un promo-
tor asiduu al interactiunii dintre diverse ramuri i
institutii in vederea sintetizarii de noi sfere de cerce-
tare in domeniul dreptului. Pe parcursul a peste trei
decenii, domnul profesor universitar Valeriu Bujor
a publicat cca 160 de lucrari stiintifice si metodi-
co-didactice, dintre care peste 50 de carti, lucrari
de importanta valorica inegalabila, consacrate celor
mai actuale probleme ale dreptului penal, criminolo-
giei, deviantei sociale. Domnul profesor universitar
Valeriu Bujor este un adevarat explorator in dome-
niul Invatdmantului juridic, excelent organizator si
manager cu experientd, cel care a stat la temelia fon-
darii unor institutii recunoscute si centre de cerceta-
re cu profil criminologic, precum Colegiul de Cri-
minologie, Universitatea de Criminologie, Institutul
de Stiinte Penale si Criminologie Aplicata, Asociatia
de Criminologie, Centrul de Studii Comparative in
Stiinte Juridice.

Existd oameni ,binecuvantati de Dumnezeu”,
dispusi sa ajute, si care trdiesc nu numai pentru
sine, dar contribuie numai cu bine la viata celor care
s-au pomenit sa fie in preajma. Un astfel de om este
domnul profesor universitar Valeriu Bujor ale carui
eforturi si sacrificii sunt dedicate educatiei mai mul-
tor generatii de tineri, astizi specialisti de cea mai
inalta calificare — criminologi, avocati, procurori,
judecétori etc. atat in Republica Moldova, cét si in
alte tari.

Este dificil a creiona conturul deplin al unei
personalitati, de aceea vom selecta doar cateva repe-
re semnificative, care sa constituie un cadru defini-

toriu al Domniei sale. Domnul profesor universitar
Valeriu Bujor s-a nascut la 4 martie 1958 in satul So-
fia, raionul Drochia. De mic copil a insusit adevarul
ca pentru a obtine ceva in viatd nu este alta cale decat
ceea de a munci insistent, cu daruire de sine, dese-
ori pana la sacrificiu. Acest indemn i-a fost calauza
sfanta pe tot parcursul vietii si activitatii sale. Dupa
absolvirea scolii medii din satul natal si a serviciului
militar in termen, sustine concursul la Scoala Supe-
rioard de Ancheta Penala a MAI URSS (1979-1983),
iar mai apoi, continud studiile la doctorat in cadrul
Academiei MAI al URSS (1988-1991).

Domnul profesor universitar Valeriu Bujor a fost
printre cei care au pus bazele activitatii stiintifice in
Academia Nationald de Politie ,,Stefan cel Mare”
(1991-1999), contribuind la afirmarea acestei
institutii in calitate de centru de cercetare in plan
national i international. Gratie eforturilor Domniei
sale, In cadrul Academiei a fost constituit Centrul
de Cercetari Stiintifice — prima unitate de cercetare
stiintificd cu caracter criminologic din tard (1995),
fapt care ulterior a contribuit la lansarea studiilor de
doctorat si masterat (1997).

Adevarata vocatie de cercetitor a domnului pro-
fesor universitar Valeriu Bujor se releva in promo-
varea stiintei criminologice, elaborand si sustinand
mai multe concepte, legitati si teze novatorii, printre
care; violenta criminald, criminologia penitenciara,
securitatea criminologicd, criminalitate in grup si
organizata, analiza si prognoza criminologicd, mul-
tiplele propuneri de lege ferenda. Realizarile notabi-
le ale domnului profesor universitar Valeriu Bujor se
inscriu 1n lista performantelor de excelentd in dome-
niul criminologiei.

Opera stiintificd a domnului profesor universi-
tar Valeriu Bujor este 1nalt apreciatd in tara si peste
hotarele ei, constituind lucréri de referintd pentru
mediul academic §i universitar (multiple citari, in-
cluderi 1n lista literaturii recomandate). Tematica lu-
crarilor sale converg catre un tot Intreg, publicatiile
stiintifice constituind o trecere succesiva de la o
conceptie la alta. Un merit deosebit ii revine dlui
Valeriu Bujor in promovarea sociald a criminologi-
ei, ca trilogie - stiintd, instruire si practicd anti-cri-
ma. Domnia sa este pe buna dreptate considerat unul
dintre promotorii criminologiei autohtone. Gratie
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eforturilor consecvente ale domnului profesor Vale-
riu Bujor in Nomenclatorul domeniilor de formare
profesionald pentru invatamantul superior a fost in-
trodusa specialitatea Criminologie.

Pe parcursul intregii sale cariere stiintifico-
didactice si manageriale, domnul profesor univer-
sitar Valeriu Bujor a ocupat mai multe functii si la
fiecare treaptd a devenirii sale umane si profesionale
a demonstrat 0 maxima responsabilitate si seriozita-
te, un spirit organizatoric deosebit. Vocatia, spiritul
de lider si experienta manageriala relevanta pe care
domnul profesor universitar Valeriu Bujor a acumu-
lat-o pe parcursul anilor, i-au permis de fiecare data
sd mobilizeze cu succes colectivele pe care le-a con-
dus, pentru atingerea obiectivelor, aducand astfel o
contributie reald la dezvoltarea stiintei, invataman-
tului superior, a dreptului din Republica Moldova.

Domnul profesor universitar Valeriu Bujor, in
calitate de presedinte al Asociatiei Independente de
Criminologie din Republica Moldova, este un activ
propagator al realizarilor stiintei penale si crimino-
logice nationale, reprezentdnd Republica Moldova
la numeroase reuniuni stiintifice internationale.

Profesorul universitar Valeriu Bujor a educat o
pleiada de discipoli, care s-au afirmat drept crimi-
nologi si cercetatori atat in tard, cat si peste hotarele
Republicii Moldova (Canada, Irak, Romania, Rusia)
pe care i-a indrumat spre realizari stiintifice majore.
Sub conducerea stiintificd a acestuia, au fost susti-
nute 7 teze de doctorat, una dintre care a fost apreci-
atd de catre CNAA, ca teza de excelenta.

Din anul 1998 pana in prezent, domnul profesor
universitar Valeriu Bujor a fost si este membru al
consiliilor de redactie al mai multor reviste nationale
si internationale: Revista de Filosofie, Sociologie
si Stiinte Politice a ASM, Legea si viata (3akoH u
*n3Hb), Revista de Criminologie, Drept Penal si
Criminalistica, Jurnal Juridic National: teorie si
practicd. Ultimele doud reviste au fost infiintate cu

aportul si sprijinul nemijlocit al domnului profesor
Valeriu Bujor. Este membru al Seminarului stiintific
inter-universitar de profil (specialitatea — stiinte pe-
nale), membru al Comisiei de experti CNAA.

Dimitrie Gusti afirma ¢a ,,cea mai inalta dato-
rie eticd a cuiva este sa devind o personalitate”.
Domnul profesor universitar Valeriu Bujor este o
personalitate, pe care a cucerit-o prin straduinta, in-
sistentd si pasiune. Pedagog de elitd, cercetator re-
cunoscut in diverse domenii ale stiintelor juridice,
domnul profesor universitar Valeriu Bujor raméne a
fi un maestru spiritual pentru generatiile de studenti,
masteranzi i doctoranzi, personalitate de exceptie a
comunitatii academice, format pe puternice funda-
mente morale, un OM de stofa, ales dintre alesi.

Model de inteligenta si de daruire profesiei sale,
profesorului universitar Valeriu Bujor pentru merite
deosebite i-a fost decernat titlul onorific de Doctor
Honoris Causa al Academiei MAI din Volgograd
(Rusia), al Institutului de Transport Naval din Ismail
(Ucraina) si Institutului de Stiinte Penale si Crimi-
nologie Aplicatd (Republica Moldova). Este decorat
cu Medalia de Aur pentru merite In invatamant de
catre Academia Internationald de Personal.

Domnul profesor universitar Valeriu Bujor se bu-
curd de o stimd deosebitd in mediul universitar si
academic, de recunostinta discipolilor sai, toti cei de
alaturi savurand mai cu seamd din bundvointa Dom-
niei sale, surprinsi de responsabilitatea i exigenta
sa, de inteligenta Tndscutd, de eruditia sa deosebita,
de principialitatea si verticalitatea sa de cetétean,
profesor si cercetitor.

Vivat! Crescat! Floreat! Profesor Valeriu BU-
JOR!

Valeriu CUSNIR,

profesor universitar, doctor habilitat in drept,
director al Institutului de Cercetari Juridice
si Politice
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La multi ani Valeriu Bujor!

Cu prilejul aniversarii frumoasei varste de 60 de
ani adresam un cald mesaj de felicitare, consi-
deratiune si apreciere profesorului universitar, rectorului
Institutului de Stiinte Penale si Criminologie Aplicata,
Valeriu Bujor!

Dupa absolvirea Scolii Superioare de Urmarire Penala
a Ministerului Afacerilor Interne al URSS in anul 1983,
domnul Valeriu Bujor isi incepe cariera in calitate de lector
al catedrei de Criminalistica, sef al Cabinetului Metodic,
secretar al comitetului comsomolist in cadrul institutiei in
care si-a facut studiile. Dupa cinci ani de activitate a fost
selectat pentru a-si continua studiile de doctorat in cadrul
Academiei Ministerului Afacerilor Interne al URSS din
or. Moscova la specialitatea criminologie, unde a sustinut
teza de doctor in stiinte juridice in anul 1992.

In perioada anilor 1991 — 1999 dl Valeriu Bujor isi
desfasoara activitatea in cadrul Academiei Nationale de
Politie ,,Stefan cel Mare” 1n calitate de lector, lector su-
perior, conferentiar universitar, cercetdtor stiintific, sef al
Serviciului de cercetari stiintifice, redactare si editare, sef
al centrului de Cercetatari stiintifice, consultant principal
al Laboratorului de cercetari stiintifice strategice si pro-
gnoza al Centrului de cercetari stiintifice, prorector pen-
tru activitatea stiintifica. In aceastd perioada dl Valeriu
Bujor a contribuit la formarea Centrului de cercetari sti-
intifice — prima unitate de cercetare stiintifica in domeniul
criminologiei din Republica Moldova si la crearea primei
specializari in stiinta criminologiei.

Un merit deosebit ii revine dlui Valeriu Bujor in activi-
tatea de promovare a criminologiei ca domeniu de cerce-
tare stiintifica, domeniu de instruire si practica anticrima.
Pe parcursul activitatii sale a predat cursul de criminolo-
gie in cadrul mai multor institutii de invatamant (Acade-
mia Nationala de Politie ,,Stefan cel Mare”, Universitatea
Libera Internationald din Moldova, Colegiul de Crimino-
logie, Universitatea ,,Alecu Russo” din or. Balti, Institutul
de Stiinte Penale si Criminologie Aplicatd din Moldova,
Institutul de Transport Naval din or. Ismail, Ucraina), a
organizat zeci de conferinte stiintifico-practice nationale
si internationale, privind conceptul violentei criminale,
problemele crimei organizate si economiei tenebre.

Desfasurand activitatea in cadrul acestor institutii,
dl Valeriu Bujor obtine titlul didactic de profesor univer-
sitar, detine functii de colaborator stiintific superior, prim-
prorector, rector al Universitdtii de Criminologie, rector al
Institutului de Transport Naval din or. Ismail din Ucraina
si rector al Institutului de Stiinte Penale si Criminologie
Aplicatd din Moldova.

In mediul academic din domeniul jurisprudentei,
dl V. Bujor este binecunoscut ca un propagator perse-
verent al criminologiei. Datoritd eforturilor depuse de
dl Valeriu Bujor in anul 1995 a fost creata Asociatia
Independentd a Criminologiei, unde este ales Presedin-
te al acestei organizatii. Sub conducerea Domniei sale,
aceastd prima asociatie criminologicd din Republica
Moldova a constituit si promovat initiativa de fonda-
re a institutiilor de Invatdmant specializate in dome-
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niul criminologiei. Astfel, in 1998 datorita initiativei
si activitatii dlui Valeriu Bujor in Republica Modova
a fost infiintatd Universitatea de Criminologie, apoi in
2010 a fost fondat Institutul de Stiinte Penale si Cri-
minologie Aplicatd. Fondatorii acestei institutii de
invatdmant superior isi propun un ambitios proiect de
reorganizare a politicilor invatdmantului universitar
prin lansarea dinamica a invatamintului alternativ.

In intreaga sa activitate, profesorul Valeriu Bujor s-a
manifestat ca un excelent organizator i manager in do-
meniul Invatdmantului superior si stiintei. Dumnealui
este un organizator activ si un promovator perseverent al
invatamantului privat din Republica Moldova.

In domeniul pregatirii cadrelor de cercetatori profeso-
rul Valeriu Bujor a pregitit sapte doctori in drept, care s-au
afirmat in calitate de cercetatori stiintifici si specialisti in
criminologie, atat in tara, cat si peste hotarele Republicii
Moldova. In prezent dl profesor ddscaleste cu deosebita
daruire inca opt doctoranzi, care se afla in plin proces de
elaborare al tezelor de doctor in drept.

Pentru meritele sale academice, autor a peste 160 de
lucrari didactico-stiintifice, majoritatea fiind in domeniul
criminologiei si a dreptului penal, si datoritd activita-
tii sale polivalente si multilaterale, profesorului Valeriu
Bujor 1i sunt acordate titlurile onorifice: Doctor honoris
cauza a Academiei MAI din or. Volgograd (Rusia) si a In-
stitutului de Transport Naval din or. Ismail (Ucraina), este
decorat cu distinctiile: Medalia de aur pentru merite in
invagamant (2008), Medalia jubiliara penru merite in edu-
catie (2009), Medalia MAI Pentru serviciu impecabil.

Aportul profesorului Valeriu Bujor la dezvoltarea cri-
minologiei in Republica Moldova este unul deosebit. Cu
siguranta, tot ce a reusit Dumnealui in toti acesti ani de
activitate este apreciat de colegii de breasla, de specialistii
din domeniu, de practicieni - reprezentanti ai organelor de
ocrotire a normelor de drept, de toti acei care il cunosc si
care au avut norocul si s-au bucurat de contributia adusa
de profesorul V. Bujor la formarea lor profesionala.

Prin munca depusa si rezultatele obtinute, profesorul
V. Bujor s-a impus 1n comunitatea cercetatorilor din do-
meniul jurisprudentei ca o veritabild valoare, un exemplu
al cutezantei si puterii de a munci.

Remarcam cu bucurie frumoasele relatii de colaborare
dintre Institutul de Stiinte Penale si Criminologie Aplica-
ta si Universitatea de Studii Europene din Moldova. Ne
exprimam convingerea ca aceastd colaborare fructuoasa
se va pastra pe parcursul anilor si va contribui la intre-
girea imaginii institutiilor noastre ca centre moderne de
educatie, stiinta si cultura.

Administratia si colectivul de cadre didactice al
Universitatii de Studii Europene din Moldova Vi urea-
za multi ani fericiti, multd sdndtate, noroc, prosperitate,
performante in activitatea desfasurata zi de zi!

Cu alese consideratii,

Iurie SEDLETCHI,
prof. univ., doc. — rectorul USEM
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Profesor VALERIU BUJOR, savant si jurist, la 60 de ani

dresam sincere felicitari dlui Valeriu Bujor,

Rector al Institutului de Stiinte Penale si Cri-
minologie Aplicata, ajuns la varsta ,tineretii intelepte”
de 60 de ani, om de aleasa cultura si tinuta, rafinament
si modestie, un inegalabil si neobosit cautator al idealu-
rilor stiintifice si care se bucurd pentru fiecare discipol
lansat in lumea stiintei criminologice si fiecare lucrare
ce a vazut lumina tiparului.

Profesorul Valeriu Bujor face parte din pleiada
personalitatilor ce au faurit i au trait crearea statalitatii
Republicii Moldova, ca apoi sd-si racordeze intreaga
sa existentd idealurilor nationale, printre care formarea
unui corp profesionist de criminologi si juristi ocupa lo-
cul de baza.

Un jurist cu o pregétire profesionald de exceptie, de-
osebit de tenace, cu o mare capacitate de munca, calitati
prin care a impus respect colaboratorilor sai, domnul pro-
fesor Valeriu Bujor da mereu dovada de o competenta
deosebita in profesie si promovand relatii de conlucrare
perfecte atat in calitatea sa de sef in diferite functii ocupa-
te de-a lungul timpului, cat si in calitate de coleg, alaturi
de care am avut onoarea sa activam.

Apreciem faptul ca profesorul Valeriu Bujor este acel
tip de savant-jurist activ care se documenteaza suplimen-
tar, este selectiv si sintetic; citeste multa literatura de spe-
cialitate si legislatie, inclusiv operele multor specialisti in
domeniul criminologiei si a stiintelor adiacente. Se impli-
ca in lucrarile sale stiintifice cu multd dedicatie si gaseste
de cele mai dese ori solutii ingenioase si care, prin ideile
sale progresiste, depasesc viziunile si realitétile din pre-
zent, proiectandu-se vizionar Intr-un viitor mai mult sau
mai putin indepartat.

Unul dintre subiectele filozofice preferate pe care le
discuta mereu cu prietenii si colegii sai se refera la moda-
litatea de elaborare a unui concept criminologic national
ce ar avea drept obiectiv diminuarea si controlul fenome-
nului infractional pand la cotele general acceptabile de
societate.

De fapt, dl Valeriu Bujor este un teoretician si practi-
cian cu indelungata si prodigioasa activitate in domeniul
stiintei criminologice, care a dat sperante si aripi multi-
plelor generatii de tineret studios si dornic de a-si aduce
contributia la aplicabilitatea stiintei criminologice in Re-
publica Moldova.

De sub pana inspirata a dlui profesor Valeriu Bujor tra-
iesc aievea in paginile volumurilor publicate, cu intensita-
tea eforturilor facute si a pasiunii pentru drept, adevarurile
stiintifice din domeniul criminologiei si a dreptului penal.

In incursiunile sale stiintifice a pus mereu in evidenta
elementele definitorii ale stiintei criminologiei, iar prin
discipolii sdi pe care i-a ghidat cu iscusintd, a reusit cer-
cetarea diverselor aspecte ale dedesubturilor fenomenului
criminogen.

De altfel, apreciem ca lucrarile Domniei sale, profe-
sorul Valeriu Bujor, prin modul in care sunt gandite, con-
cepute si prezentate, nu trebuie sa lipseascd de pe masa
de lucru a tuturor celor care interfereaza cu fenomenul
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criminalitatii, in special a celor care sunt responsabili de
elaborarea politicilor publice nationale in domeniul pre-
venirii infractionalitatii.

Prin bogatia de idei si viziune, prin abordarea proble-
maticilor ce vizeazd o gama extinsd a elementelor con-
stitutive ale stiintei criminologice, lucrarile dlui profesor
Valeriu Bujor depasesc granitele nationale si ar putea fi
valorificate cu brio la nivel international, inclusiv la ni-
velul statelor membre ale Uniunii Europene, sens in care
apreciem cd s-ar impune traducerea lor sumara, cel putin,
intr-o limba de circulatie internationald.

Inaltele sale calitdti profesionale sunt dublate de
insusiri umane iesite din comun, ldsand mereu o urma
nestearsa in sufletele tuturor celor care l-au cunoscut.
Este persoana caruia i place sa fie generos, 1n sensul ca
impartaseste mereu din experienta sa celor cu care vine
in contact fard sd astepte ceva in schimb. Putem sa ne
mandrim cu faptul cd ne-a acordat prietenia sa. Il prefuim
pentru bunul simt si, totodata, pentru modestia, corectitu-
dinea si generozitatea sa. In relatiile cu colegii este con-
ciliant, cinstit, sincer, corect, placut in discutii, chiar si
in cele contradictorii, debordand de energie si entuziasm,
plin de solicitudine si intelegere.

Pregatirea sa juridica profunda este dublata de o cul-
turd generala largd, mult apreciatd de toti cei din jurul
Dansului. Se impune celor din jur prin inteligenta sa vie,
prin umorul sau de calitate si prin pornirea sincera si su-
fleteasca de a-i ajuta pe colegi si pe discipoli cu sfaturi
si pur si simplu cu un cuvant cald-parintesc adresat din
bunatate si marinimie.

S-a dovedit a fi un fin cunoscétor al oamenilor cu va-
loare si cu caracter, reusind sa selecteze o echipa de dis-
cipoli, convingandu-i sa se lanseze in domeniul cautarilor
(adesea anevoioase) stiintifice, care a constituit pentru
fiecare dintre ei o rampa de lansare intr-o cariera juridi-
ca de succes. Dansul incearca mereu sd-si constientizeze
discipolii, cu mandrie parinteascd ca, prin cercetare in
domeniul criminologiei, fiecare dintre ei si toti in echipa
fauresc istorie.

Este un deschizator de drumuri, creator de istorie si
nu spunem doar vorbe mari, ci este realitatea dovedita
de fapte.

Ca fiinte umane existdm prin ceea ce suntem, prin
ceea ce Infaptuim, prin ceea ce 1asam, atat prin fapta, cat
si prin idee, ca si masurd a valorii. In acest sens, profe-
sorul Valeriu Bujor, prin operele sale valoroase in dome-
niul dreptului si 1n special al criminologiei si-a perpetuat
existenta...ca om si ca savant...

Stimate Domnule Profesor Valeriu Bujor, toti cei din
cadru colectivului Academiei de Administrare Publica ce
v-au cunoscut calitatile omenesti si personalitatea ilustra,
la Implinirea frumoasei varste de 60 de ani, va ureaza la
multi ani, i sd continuati a fi un purtétor si promotor al
unei indelungate traditii juridice si dedicatie stiintifica!

Oleg BALAN,
Rector al Academiei de Administrare Publica,
doctor habilitat in drept, profesor universitar
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Un dascal de exceptie

l ] n om daruit de Dumnezeu cu mult bun simt, un savant de exceptie si mereu in slujba seme-

nilor. Un intelectual de exceptie! A stiut Intotdeauna sa pregateasca oameni pentru viitor si
de viitor! In stiintele criminologice si penale a fost mereu pregitit si un adevirat izvor de cercetate
pentru cei care doreau si doresc sd-si imbunatateasca cunostintele in aceste domenii. Experienta
vietii sale l-a facut Intotdeauna un exemplu viu de daruire pentru cei din jur. A condus doctorate, a
scris multe studii si articole de specialitate de un real folos pentru studentii, masteranzii si doctoran-
zii Facultatilor de drept din Republica Moldova si nu numai.

Mie personal, mi-a fost ca un parinte! Niciodatd nu m-a lasat fard raspuns la problemele ce se
iveau in cercetarea mea ca doctorand in vederea definitivarii Tezei de doctor. Era prietenos, daruit
cu multd rabdare si acorda sprijinul de care aveai mare nevoie! Niciodatd nu l-am vézut trist sau su-
pérat, desi avea ca orice om multe probleme. Acest lucru l-a facut pe Valeriu Bujor sa nu capituleze
si sé se lase infrant, desi unii doreau acest lucru!

Dupa doctorat in 2001, I-am avut ca rector, eu predand la Universitatea de Criminologie, apoi ca
si coleg la Facultatea de Drept din cadrul Universitatii de stat din Balti, la catedra de Drept penal.
Valeriu Bujor era acelasi: prietenos, coleg bun, dar si un bun sfatuitor. Mereu venea cu ceva nou in
domeniul dreptului si in special al criminologiei. Facea cercetari si studii pe un anumit esantion de
oameni, iar rezultatele erau pe masura.

Domnule profesor Valeriu Bujor, va rog eu sa nu imbatraniti niciodata, sa raméaneti acelasi care
ati fost intotdeauna, savant, om de stiintd, cercetator si bun manager, dar si un dascal de exceptii.
Opera dvs. va dainui peste ani, iar anii vor confirma ca nu ati trecut oricum prin viata si ca ati lasat
ceva urmasilor, urmasilor Moldovei!

Octavian POP,
conf. univ. dr., Romania
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O MARETIE INTRUCHIPATA

Octavian BEJAN,
criminolog, prorector, Institutul de Stiinte Penale si Criminologie Aplicata

Dacé numaram gradele, titlurile, distinctiile sau
altele aseméanatoare, atunci nu putem judeca
drept nici insusirile, nici faptele criminologului Vale-
riu Bujor, asa cum se intdmpld, din pacate, aproape
intotdeauna in lumea stiintifica si nu numai.

Omul de stiintd Valeriu Bujor a plamadit o teorie
criminologica generald (O cymHOCTH MPeCTYITHOCTH,
1998), o teorie despre cunoasterea criminologica (deo-
camdata nepublicata, dar facuta publica la cursurile de
criminologie) si o lege criminologica (Kpumunonorus
¥ OCHOBBI NPEAYNPEKACHUS npecTymieHuii, 2005).
Impreuna cu unul dintre Tnvataceii sdi a mai tesut o
teorie criminologica generala si o lege criminologica
(Interes si crimd, 2004), inrudite cu cele dintai. Pentru
a da o masura dreapta acestor descoperiri stiintifice,
vom spune cd numai o micd parte din tarile lumii
se pot mandri cu teorii criminologice generale, mai
putine — cu legi criminologice si mai putine — cu o
teorie a cunoasterii criminologice.

Criminologul Valeriu Bujor a deschis un colegiu, o
universitate, un liceu si un institut de criminologie — Co-
legiul de Criminologie (1995), Universitatea de Crimi-
nologie din Moldova (1998), Liceul Teoretic de Drept
al UCM (1998) si Institutul de Stiinte Penale si Crimi-
nologie Aplicatd (2010), asa cum nu s-a mai intamplat
in cele mai multe dintre tarile batranului continent.

Invatatorul Valeriu Bujor a scris, de sine statitor
sau 1n conlucrare, mai multe carti de invatatura de
care nu au mai fost scrise pe la noi pana la domnia sa.
El este, bundoara, unul dintre autorii celui dintai ma-
nual de drept penal, de criminologie, de drept penal
comparat si de deviantologie sau autorul celui dintai
manual de statistica criminologica. A scris, de fapt,
patru manuale de statisticd criminologicd! Foarte
putine dintre tarile lumii au un asemenea manual.

Zeci dintre fostii sai studenti au Imbrétisat meseria
de cercetator stiintific si de dascal (Octavian Bejan,
Sergiu Ilie, Igor Ursan, Sergiu Casian, Sergiu Be-
jan, Andrei Gustiuc, Veaceslav Ursu, Igor Trofimov,
Tudor Osoianu, lurie Odagiu, Stefan Belecciu, Vea-
ceslav Gratii, Marin Gherman, Valeriu Turcan, Ale-
xandru Zosim, Alexandru Pareniuc, Iurie Larii, Turie
Bulai, Gheorghe Botnaru, Irina lacub, Diana Rusu,
Cristina Cirlan si multi altii). O parte dintre acestia
preda astdzi cot la cot cu invatatorul sau (Octavian
Bejan, Djulieta Vasiloi, Larisa Buga, Irina lacub,
Diana Rusu, Iurie Bulai, Octavian Pop sau Cristina
Cirlan). Unii dintre invaticeii sai au facut chiar des-
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coperiri stiintifice cu care profesorul Bujor se poate
mandri in aceeagi masura ca si cu descoperirile pe
care el, insusi, le-a facut.

Datorita cercetatorului stiintific Valeriu Bujor, au fost
infiintate cateva unitati de cercetare criminologicd — Ser-
viciul de cercetari stiintifice, redactare si editare si, apoi,
Centrul de cercetari stiintifice al Academiei de Politie
»otefan cel Mare” si Centrul de cercetari stiintifice al
Universitatii de Criminologie din Moldova, care au dat
o roada stiintifica bogatd. Numai foarte putini crimino-
logi din lume au stralucit cu asa infaptuiri.

Valeriu Bujor a pus virtos umarul la infiintarea
unei reviste stiintifice de criminologie — Revista de
criminologie, drept penal si criminalistica. In mai
putin de jumatate dintre tarile lumii, criminologii isi
pot vedea lucrarile intr-o revista stiintifica speciali-
zatd. De asemenea, el a pus umarul la infiintarea a
unei reviste stiintifice juridice de cuprindere nationala
— Jurnalul juridic national: teorie si practicd. Avem
putine reviste stiintifice de drept in tard, ceea ce ne
vorbeste despre Tnsemnétatea acestei fapte.

Sa mai spunem ca Valeriu Bujor a fost incepu-
tul celei dintai asociatii criminologice nationale —
Asociatia Independenta de Criminologie din Repu-
blica Moldova (1995).

Datoritd sustinerii conducatorului Valeriu Bujor,
cercetdtorii stiintifici de la institutul de criminologie
pe care l-a infiintat si pe care il conduce pe buna drep-
tate au parte de cea mai nepartinitoare metodologie de
masurare a roadelor muncii lor stiintifice din tard sau
poate chiar dincolo de hotarele acesteia.

Nu in cele din urma, criminologul Valeriu Bujor
s-a acoperit de cinste pentru participarea sa sarguin-
cioasa la infiintarea celei dintai specialitdti crimino-
logice in Tnvatamantul superior, pe care o regdsim in
putine tari — Criminologie si stiinte penale. Pe deasu-
pra, a deschis cel dintai masterat in criminologie din
tara (invatamant postuniversitar de magistru).

Dupa intoarcerea fiului ratacitor pe pamantul
stramosesc, Valeriu Bujor a starnit o inflorire a crimi-
nologiei nationale asa cum nu s-a mai Intdmplat nici-
odata pana la el si se va mai Intdmpla cine stie cand...
Am putea spune chiar ca Valeriu Bujor este intemeie-
torul criminologiei autohtone. Putini criminologi din
lume se pot lauda cu o asemenea fapta.

Daca le privim pe toate, atunci vedem ca Valeriu
Bujor este un om de stiintd fard seaman in neamul
nostru.
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CATEVA CUVINTE DESPRE MENTOR

Djulieta VASILOI,
Lector universitar Institutul de Stiinte Penale si Criminologie Aplicata

A
In succesiunea anilor care jaloneazad neincetat

trecerea ireversibild a timpului si ne masoara
atat de cadentat existenta, fiecaruia dintre noi ne este
dat sa trdiim momente cu adevirat iniltitoare si zile
binecuvantate de Spiritul suprem universal.

In pragul omagierii ilustrului Om de stiinti, rec-
tor, Valeriu Bujor si incercand sa Tmi pun cateva
amintiri in ordine, ma gdndeam ca as putea vorbi
cronologic despre acest ,,Om al neamului”.

In primul rand, despre seful Valeriu Bujor, per-
soana care mi-a redirectionat calea profesionala.
Chiar si astdzi Tmi amintesc ziua 1n care, pentru pri-
ma data, I- am cunoscut pe Rectorul Universitatii de
Criminologie — domnul Valeriu Bujor, un om linistit,
cumpatat, sigur, care, dupa o mica chestionare, mi-a
incredintat predarea cursului de drept penal si in 10
zile trebuia sa pregitesc toate materialele necesare!

In al doilea rand, despre mentorul Valeriu Bujor.
Legatura noastra de mentor-discipol s-a format in
anii 2001-2002, atunci cand, la initiativa dumnealui,
cadrele didactice tinere s-au inscris i au urmat studii
de masterat, mai apoi - studii de doctorat. Perioada
urmatoare avea sa isi lase adanc amprenta de ,,cri-
minolog” pe destinele noastre, pe destinul meu de
cercetator stiintific si de cadru didactic. Laudabila
este calitatea de dascal a dlui Valeriu Bujor, care m-a
invatat, prin prisma sinelui de conducator stiintific,
sd vad acolo, unde nu vede nimeni, sa culeg de acolo
de unde pare cd nu este nimic, s gasesc adevarul
altfel decat il stiu altii! In aceasta postura de mentor,
l-am cunoscut si pe cercetatorul stiintific Valeriu
Bujor.

Cercetatorul stiintific Valeriu Bujor a scris foarte
mult (scrie acum si va continua sa scrie). A scris ,, in
pagind” si ,in suflete”. Opera domniei sale, cea scri-

sd 1n pagind, este remarcabila, unica pentru crimi-
nologia autohtond, profunda prin gandire, noua prin
idee, logica 1n expunere, scrisa foarte limpede, fara
a sublinia pretiozitatea ideilor sale de mare insemna-
tate, lucrata, prelucrata in cursul anilor de cercetare,
transmisd spre continuare, noud, discipolilor dum-
nealui.

Dar, Domnul Profesor a scris si ,,in suflete”. Scri-
erea ,,in suflete” este o scriere care transmite vocea
maestrului, metoda sa de gandire, este o scriere
specifica spiritelor Tnalte. Aceastd scriere se perpe-
tueaza din generatie in generatie, vocea, caldura si
metoda. Bineinteles cd noi putem doar s tindem
spre aceleasi culmi si s speram ca vom fi destoinici
celui ce ne-a sadit samanta cu samanta din copacul
cunoasterii stiintifice!

in al patrulea rand, despre Omul Valeriu Bujor!
Am sa incerc, epitetic vorbind, prin a-1 asemui in
primul rand cu un ,stejar neticut”. Este ceva sa-
cru in simbolistica stejarului, pentru cé stejarul are o
atragere catre fulger ceea ce a facut ca mitologia sa
il apropie de Zeus.

O alta apreciere pe care o putem da Omului Vale-
riu Bujor este cea de ,,arca”, pentru cd arca poarta si
salveaza ceea ce este mai bun.

,»Placutd neliniste a puterii academice”, puterea
in scris; i-a placut de asemenea si a facut-o magis-
tral; si-a exersat puterea atat in scris, cat si in comu-
nitatea din care a facut parte si pe care a condus-o
atata timp.

,,un fluviu de cuvinte care se desface in delta”,
pentru cé 1i place sé vorbeasca, 1i place sé scrie si a
aratat ca scrisul nu este un mod de a incetini gandirea,
ci de a o ridica pe culmile cunoasterii stiintifice.

La multi ani, mentorul meu, VALERIU BUJOR!
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CARIERA DIDACTICA A PROFESORULUI UNIVERISITAR
VALERIU BUJOR.
60 DE ANI DE VIATA SI 35 DE ANI DE ACTIVITATE — BILANTUL UNOR
REALIZARI REMARCABILE SI REPER PENTRU O ASCENSIUNE iN
PERESPECTIVA

Tudor OSOIANU,
doctor in drept, conferentiar universitar, cercetator stiintific coordonator al Institutului de Cercetari Juridice
si Politice

Activitatea prodigioasa a profesorului univer-
sitar Valeriu Bujor s-a desfasurat nu numai
in institutiile de invatdmant superior din Republica
Moldova — la Academia de Politie ,,Stefan cel Mare”
a MAI, Universitatea Libera Internationald din Mol-
dova, Universitatea de Stat ,,Alecu Russo” din Balti,
dar si in afara tarii noastre.

Domnul Bujor Valeriu debuteaza pe taramul peda-
gogic In 1983 cu functia de sef al Cabinetului metodic
al Catedrei de criminalisticd a Scolii Superioare de
Anchetd Penald a M.A.IL. al U.R.S.S din or. Volgo-
grad. Prima functie didactica este cea de lector la Ca-
tedra de criminologie si profilaxie a infractiunilor din
aceeasi institutie.

Totusi, manifestarea plenard a abilitatilor didac-
tice incepe in Republica Moldova, cu activitatea in
functia de lector la Catedra de drept penal si crimi-
nologie (1991-1993) a Academiei Nationale de Polite
»otefan cel Mare”. Urmeaza promovarea in functia
de lector superior la aceeasi catedra (1993-1994) si
conferentiar universitar (1994-1999).

Constient de imposibilitatea existentei unei scoli
de criminologie fara un cerc de criminologi care si
impartigeascd aceeasi viziune, organizeaza un cerc
stiintific studentesc, ai carui membri il vor insoti in
constituirea si dezvoltarea criminologiei autohtone,
printre care s-au remarcat Octavian Bejan, Sergiu
Ilie, Igor Ursan, Valeriu Turcan, Gheorghe Botnaru
si Sergiu Casian.

In functia de prorector pentru stiinti al Acade-
miei de Politie ,,Stefan cel Mare”, obtine includerea
specialitatii de criminologie la studiile postuniversi-
tare specializate de magistru, punctand o noua reali-
zare pentru criminologia nationald. Este important sa
mentiondm ca anume Valeriu Bujor si Andrei Groza
au fost cei care au inceput si au izbutit sd puna in
miscare invatdmantul de masterat la Academia de
Politie ,,Stefan cel Mare”, institutia care a eliberat de
altfel prima diploma de master din tara.
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Activitatea de rector al Universitatii de Crimino-
logie pe parcursul anilor 1999-2004 o cumuleaza cu
functiile de sef al Catedrei de criminologie si drept pe-
nal (cumul intern), ulterior de conferentiar-universitar
la aceeasi catedra. A reusit sa 1i coopteze la catedra nu
numai pe profesori care aveau experienta de activita-
te in cadrul organelor afacerilor interne, ci si pe unii
proaspeti absolventi ai facultatilor de drept din tara,
care au fost selectati n urma unui concurs riguros. In-
tru apropierea Universitatii si a Colegiului de Crimi-
nologie de doritorii de a face studii in aceste institutie,
este pusa temelia si este dirijat procesul instructiv-di-
dactic la mai multe filiale din tard. Este o experienta
fara precedent in Moldova pe acele timpuri.

Intru finlesnirea procesului didactic-instructiv,
domnul Valeriu Bujor a contribuit la fondarea unui
centru editorial in cadrul Universitatii de Crimi-
nologie. Astfel, in perioada 1999-2003, angajatii
Universitatii de Criminologie publica circa 290 de
titluri, dintre care 47 lucrari metodico-didactice. Pro-
fesorii sunt stimulati si au posibilitatea nu numai sa
elaboreze, ci si sa publice materiale cu caracter didac-
tico-metodic din contul universitatii.

In cadrul Universititii de Criminologie din Mol-
dova, depune eforturi considerabile pentru educatia
si instruirea unei generatii noi de criminologi. O parte
considerabila a absolventilor Universitatii de Crimi-
nologie se incadreazd in subdiviziunile centrale si te-
ritoriale ale MAL

Tot 1n cadrul acestei institutii, va demara, in pre-
miera nationald, o serie de cursuri de criminologie:

- Statistica criminologica,

- Analiza criminologica a personalitatii infracto-
rului,

- Victimologie,

Criminologie aplicata,

- Analiza statistica a criminalitatii,

- Deviantologie.

In virtutea unor circumstante de ordin obiectiv, in-
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cepand cu anul 2004, este angajat peste hotare, mai
exact In Ucraina, la Institutul de Transport Naval din
Ismail (sudul Basarabiei), unde detine urmaétoarele
functii:

- sef de catedra;

- prorector pentru stiin{a;

- rector-interimar;

- presedinte.

Domnul Valeriu Bujor a fost ales, de senatele uni-
versitare, Doctor Honoris Causa al Academiei MAI
din Volgograd (Rusia) si Institutului de Transport Na-
val din Ismail (Ucraina).

Deci, 1n activitatea sa, domnul Valeriu Bujor s-a
manifestat ca un excelent organizator si manager
cu experientd in domeniul invatdmantului. El este
organizator si promovator al invatdmantului pri-
vat din tard. A stat la temelia crearii institutiilor de
invatamant cu profil criminologic, cum ar fi: Cole-
giul de Criminologie, Universitatea de Criminologie
si Institutul de Stiinte Penale si Criminologie Apli-
catd (2010), ultima fiind in prezent unica institutie
de invatdmant cu profil criminologic nu numai din
Republica Moldova, ci si din tot spatiul Europei de
Sud-Est si CSI.

In calitate de rector al Institutului de Stiinte Pena-
le si Criminologie Aplicata, organizeaza si dirijeaza
formarea initiala si continud, la nivel universitar, in
domeniile socio-umanistic, juridic si criminologic, cu
scopul de dezvoltare personala, al insertiei profesio-
nale a individului si al satisfacerii nevoilor de compe-
tentd ale mediului socio-economic.

Valeriu Bujor este indrumatorul si coautorul pri-
mului manual autohton de criminologie: Elemente
de criminologie, elaborat impreuna cu discipolii sai
Octavian Bejan, Sergiu Ilie si Sergiu Casian. Totoda-
ta, el este autorul primului manual de statistica crimi-
nologica: care va servi drept indrumar metodologic

pretios pentru cercetarile criminologice empirice si
analizele statistico-criminologice.

A elaborat si a publicat in coautorat cursul de lectii
Teoria generald a dreptului si Comentariul la partea
generala a Codului penal.

Din cele aproximativ 150 de lucréri publicate de
profesorul Bujor, 24 sunt materiale didactice. Toto-
data, savantul Valeriu Bujor a realizat unele studii in
domeniul didacticii si psihologiei judiciare si socio-
logiei juridice.

Este decorat cu Medalia de aur pentru merite in
invatamant (2008) de catre Academia Internationald
de Personal. Deosebit de semnificativ este faptul ca
majoritatea dintre cei care astazi si-au legat activita-
tea profesionald de criminologie au fost educati sau
determinati sa paseasca in acest domeniu de catre Va-
leriu Bujor. Indiferent in care institutie a activat, el a
tins sa formeze criminologi sau sa antreneze diversi
specialisti 1n activitatea criminologica.

La lectii, reuseste sa deschida calea spre o crimi-
nologie liberd de dogmele ideologice si de a educa
generatia tAndra pentru o noud societate. Ii captivea-
74 pe studenti prin idei originale si ludri de atitudini
impresionante. A avut capacitatea de a identifica, din
randul lor, pe acei care au excelat prin abnegatie si
staruinta, care ulterior au devenit discipoli si promo-
tori ai ideilor novatoare si promotori ai criminologiei
autohtone.

Profesorul universitar Valeriu Bujor devine un
profesor cu litera mare, admirat de studenti, maste-
ranzi, doctoranzi si colegi de breasld pentru gandi-
rea sa profunda, criticd si plind de originalitate, care
altoieste vointa de a patrunde in esenta fenomenelor
sociale studiate.

La multi ani si la noi realizari frumoase, mult sti-
mate profesor!
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Articolele sunt perfectate in conformitate cu planul de desfasurare a
»Decadei criminologice”, dedicata aniversarii a 60 de ani Valeriu BUJOR,
doctor in drept, profesor universitar,
rector al Institutului de Stiinte Penale si Criminologie Aplicata

CZU 343.57
PIATA DROGURILOR SI A PRECURSORILOR INDICA IARASI
COD GALBEN
Stefan STAMATIN,

profesor universitar, doctor in drept
Referent: profesor universitar, doctor in drept Valeriu BUJOR

REZUMAT

In acest articol sunt reflectate unele tendinte care rezida din analiza criminologici a infractiunilor legate de droguri si
precursori. De asemenea, se identificd si pericolul social sporit pe care il prezintd pentru societate fenomenul traficului
ilicit de substante narcotice. Ca urmare, se constatd ca una dintre tendintele esentiale ale fenomenului investigat consta in
cresterea permanenta a persoanelor consumatori ai drogurilor. Aceasta si alte tendinte sunt caracteristice atat pentru Repu-
blica Moldova si Romaénia, cat si pentru alte state ale lumii.

Cuvinte-cheie: pericolul traficului ilicit de droguri, droguri si precursori, tendinte ale traficului ilicit de droguri, consum
ilicit de droguri, criminalitate legata de circulatia ilegala a substantelor narcotice

SUMMARY

The market of drugs and precursors shows the yellow code. This article reflects some trends that stem from the crimi-
nological analysis of drug and precursor crimes. It also identifies the increased social danger posed to society by the illicit
traffic of narcotic substances. As a result, one of the main trends of the phenomenon investigated is the permanent growth of
people as drug users. This trend is characteristic both for the Republic of Moldova and Romania, as well as for other states
of the world.

Keywords:danger of illicit drug trafficking,drugs and precursors, trends of illicit drug trafficking, illicit drugs, offenders
related to illegal circulation of drugs

Aduc, si pe aceasti cale, cele mai mari consideratiuni mentorului meu, bunului meu prieten,
profesorului universitar si omului de valoare a neamului moldav Valeriu BUJOR! Aniversarea
este un moment excelent de insumare, motiv foarte bun pentru a determina conditiile de
formare a omului de stiintd. Profesorul universitar Valeriu BUJOR s-a consacrat pe deplin

oricdnd si oriunde: fie cd este vorba de relatii amicale, fie ca se referd la relatii de serviciu sau
de cercetare stiintifici. Cu mult respect, consideratiune si recunostinti Vi admir, domnule
mentor. Multumesc pentru atitudine. La mulfi ani!

Introducere. Etapa contemporand de dezvolta-
re a Republicii Moldova confirma, a cata oara,
lipsa de experientd a clasei politice de a construi o
societate bazatd pe interesul general. Nici transfor-
marile sociale necontrolate ale anilor trecuti, nici
“particularitatile deosebite” de dezvoltare ale tarii
noastre nu pot indreptdti deraparea guvernarilor per-
petuu de la interesul general spre multiple interese de
grup. O astfel de situatie a stimulat raspandirea larga a
diverselor fenomene sociale negative, printre care se
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evidentiaza si infractiunile legate de circulatia ilegala
a substantelor narcotice. Narcomania si narcobusine-
ssul reprezintd fenomenul cel mai complex, profund
si tragic al intregii planete, In conditiile in care, anual,
miliarde de dolari si sute de mii de oameni sunt atrasi
intr-o afacere nesabuita.

Flagelul stupefiantelor reprezinta un grav pericol
ce ameninta tot mai mult umanitatea, printr-o diver-
sitate de forme specifice, pornind de la influenta no-
civd pe care o are asupra tinerei generatii si altera-
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rea relatiilor interumane, continudnd cu distrugerea
sanatatii, Imbogatirea nejustificatd din punct de ve-
dere moral sau licit-economic a infractorilor, aparitia
de organizatii criminale redutabile, care de multe ori
concureaza cu puterea unor guverne si culminand cu
provocarea unor adevarate razboaie locale, soldate cu
pierderi de vieti omenesti[1].

Problema consumului de droguri si narcomania
in Republica Moldova este si mai vaditd prin am-
ploarea sa, devenind una dintre franele principale de
dezvoltare a societdtii. Pericolul acestui flagel este
dictat si de faptul implicarii tot mai mult $i mai mult
a generatiilor tinere. Studiile efectuate au demonstrat
rapiditatea de propagare a acestui fenomen, deosebit
de ingrijorator, in care media de varsta a consumato-
rului este In continud scadere. Categoria de populatie
tandra este mai putin experimentata si, totodata, mult
mai predispusa la diverse experimente fard ca sa-si
gestioneze riscurile, uneori, din cauza unei informari
insuficiente, fragmentate, deficitare. Conform datelor
operative politienesti [2], varsta consumatorilor de
droguri in anul 2017 raméne neschimbata fatad de anul

2016, adica cei mai multi cetdteni incep a Intrebuinta
droguri de la varsta de 16-17 ani. Substante inflama-
bile se toarna in foc i de mass-media scrisd, dar, mai
cu seama, de cea electronica. Aceste ispite promovate
cu multd iscusintd de mass-media sunt imposibil de
depasit.

Adolescentii i tinerii care consuma droguri sunt
potentialii delincventi, deoarece dependenta si du-
ritatea sindromului de abstinenta (sevrajul) 1i deter-
mind sa apeleze la orice céi pentru a obtine banii
necesari procurarii drogului [3]. Primul pas (dupa
vanzarea obiectelor personale, furtul de bani si al
obiectelor de valoare din casd) este angrenarea in
furturile din buzunare, dupa care urmeaza furturi-
le din masini, talhariile si alte infractiuni comise cu
violenta [4].

Datele statisticii oficiale [5] indica asupra faptu-
lui cé pe teritoriul RM (fara regiunea transnistreana
de pe malul stang al Nistrului) infractiunile legate de
droguri si precursori, inregistrate in perioada anilor
2008-2017, se caracterizeaza printr-o anumita struc-
turd dupa cum este reflectat in tabelul nr.1.

Tabelul nr. 1. Infractiuni legate de droguri pe regiuni si ani

2008 2009 [2010 2011|2012 [2013  |2014 2015|2016  |2017[6]
Total pe 2126 | 1879 | 1794 | 1657 | 1575 | 1147 | 1268 | 1179 | 1125 | 139
republica

Municipiul 712 707 692 651 631 510 505 443 366 -
Chisindu

Municipiul Balti | 218 234 | 233 212 233 138 155 194 155 -
Nord (incl. 687 | 616 | 595 | 550 | s12 | 208 | 396 | 397 | 378 -
Balti)

Centru 314 | 252 255 227 194 138 170 153 189 ;
Sud 152 145 120 125 147 109 11 17 132 3
UTA Gagauzia | 53 41 40 34 49 50 40 29 34 3

Datele prezentate denotd o fluctuatie instabi-
la a infractiunilor legate de droguri si precursori.
Cu sigurantd, 1n ultimii 10 ani situatia s-a schimbat
spre bine. Daca in anul 2008 s-au inregistrat 2126
infractiuni legate de droguri si precursori, in 2016
(ultimul an cu date complete) [7] s-au inregistrat doar
1125 de astfel de infractiuni ce constituie o scadere
considerabila de mai bine de 47%. Acest succes de
duratd constantd revine organelor specializate si cu
atributii in domeniu. in particular, politia (cu multi-
plele sale transformari, modernizari si optimizari) a
devenit mai experimentat, mai profesionista. in ceea
ce priveste ultimul an, gratie operatiunii ,,Antidrog”,
care gi-a desfasurat consistent activitatea n ultimele
doua luni ale anului 2017, dar care are si continuare,
numarul infractiunilor din domeniul descris, in un-
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sprezece luni ale anului 2017 a depasit cota totald a
anului 2016. Acesta va atesta o crestere, dupa datele
neoficiale, mai bine de zece la suta.

Datele tabelului de mai sus ne ofera posibilitatea
de a analiza distributia geografica a infractiunilor le-
gate de droguri si precursori. Fara multe cunostinte
de analiza criminologica, aceste date denota faptul ca
municipiile Chisindu si Balti sunt principalele piete
de desfacere a drogurilor din tara noastra, constitu-
ind cel putin 50% din totalul pietei. Regiunea de nord
a tarii inregistreaza intotdeauna un numar mai mare
de infractiuni legate de droguri, 1n special legate de
cultivarea plantelor care contin substante narcotice
in cantitdti interzise. Aceasta se datoreazd, mai cu
seama, zonei transfrontaliere de nord (cu Romania si
Ucraina). Probabil, tot din aceasta cauza cel mai “’re-
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numit” raion in acest sens este raionul Soroca, care a
inregistrat cel mai mare numar de infractiuni legate
de droguri si precursori, astfel detindnd acest "trofeu”
multi ani la rand.

Raioanele de nord au cei mai mari indicatori in
Republica Moldova in ceea ce priveste infractiunile
legate de traficul de droguri. Acesta poate fi explicat
prin faptul cd, in nordul si nord-estul tarii, este con-
centratd In mare parte cultivarea plantelor care contin
substante narcotice, aceasta fiind o sursa de venit pen-
tru populatia rurala [§].

Sa facem un mic efort intelectual si sa calculam
beneficiul celor care organizeaza activitatile ilicite
cu droguri. Unii dintre fostii consumatori de droguri
confirma cheltuieli in suma de 40-50 dolari SUA zil-
nic pentru droguri. La Dispensarul National de Nar-
cologie sunt luati la evidentd unsprezece mii cinci
sute saizeci si doi consumatori de droguri[9]. In rea-
litate, numarul lor este mult mai mare. Si daca zilnic
fiecare consumator ar cheltui 40-50 de dolari pen-
tru stupefiante, se pare cd in buzunarele celor care
fac aceste afaceri, ajung sume enorme. De aici se
desprinde, ca si concluzie, ca afacerea profitabila cu
droguri este foarte atractiva pentru diverse categorii
de populatie oriunde nu s-ar afla ei. Mai mult ca atat,
de multe ori circumstantele din anturajul apropiat
predispun spre o atare afacere. Si ma refer, in primul
rand, la baza normativa care ar trebui sa reglemen-
teze domeniul astfel incat sa descurajeze astfel de

Acum am ajuns in situatia cdnd nu e o mare pro-
blema sa le cumperi. Drogurile se vand peste tot: n
discoteci, pe Internet, in scara blocului si chiar in
institutiile de invatamant. Desi legea prevede pedepse
aspre, persoane condamnate sunt foarte putine pentru
ca sunt protejate si, de multe ori, ele sunt protejate
exact de cei care au menirea si obligatia sa lupte cu
traficul de stupefiante[10]. Statisticile Ministerului de
Interne arata ca in ultimii trei ani, politistii au depistat
peste cinci mii de cazuri de pdstrare si comercializare
a drogurilor. In judecata au ajuns peste 4.000 de dosa-
re, iar condamnari doar 280.

Cu siguranta, conducerea politiei cunoaste starea
in care se afla Republica Moldova la acest capitol si
din aceste motive nu poate doar sa monitorizeze si
sd confirme starea de fapt. Aceasta situatie critica a
determinat politia in ultimele luni ale anului 2017 sa
intreprindd o multitudine de masuri. La 17 octom-
brie 2017 au fost efectuate peste 90 de perchezitii in
26 de raioane ale Republicii: Falesti, Briceni, Ane-
nii Noi, Edinet, Orhei, Ungheni, Glodeni, [aloveni si
Chisinau. Sunt vizate doua grupari diferite. in total
8 persoane au fost retinute. La 8 Noiembrie 2017 pe
site-ul oficial al Politiei Republicii Moldova [11] au
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fost facute publice mai multe imagini foto si video
din cadrul a peste 170 de perchezitii demarate in
dimineata acestei zile.

La fel, sute de perchezitii au fost demarate in
dimineata zilei de 7 decembrie 2017, pe intreg teri-
toriul republicii. Doar in rezultatul ultimelor actiuni
desfasurate, au fost ridicate peste 15 kg de droguri, au
fost lichidate sase laboratoare de producere a drogu-
rilor, o serd destinata cultivarii plantelor de canepa si
un laborator de producere si contrafacere a produse-
lor alcoolice, fiind depistate 37 de litri de alcool etilic
(sticle, utilaj de ambalare, timbre de acciza). In acelasi
timp, au fost depistate si confiscate 9 arme de foc (pis-
toale, arme de vandtoare). Valoarea totald a drogurilor
sechestrate se estimeaza la peste 3 500 000 lei.

Potrivit conducerii Inspectoratului National de
Investigatii, operatiunea ,,Antidrog” va continua, sco-
pul acesteia fiind nu doar curmarea realizérii droguri-
lor pe teritoriul tarii, dar si motivarea tuturor de a se
dezice de consumul de droguri.

Tot in anul 2017 s-a petrecut si operatiunea ,,Mac
—2017”, in cadrul careia au fost intentate 408 de do-
sare penale privind traficul ilicit de droguri. In cadrul
acestei operatiuni au fost sechestrate si retrase din cir-
cuitul ilicit peste 38 de kg de droguri si 300 de mii de
plante de mac si canepa. Cele mai raspandite tipuri de
droguri sechestrate sunt: marijuana, heroina, hasisul,
paie de mac, canepa, amfetamina si cocaina. Datorita
activitatii eficiente si prompte ale politistilor, acestia
au reusit sa stopeze actiunile ilegale ale infractorilor
si au sechestrat droguri cu o valoare pe piata tenebra
de aproximativ 4 milioane de lei. Totodata, au fost
destructurate 10 grupari criminale suspectate de trafic
ilicit de droguri, formate din 23 de persoane, care au
fost trimise 1n judecata. Astfel, 22 dintre persoanele
trimise 1n judecata au fost arestate [12].

Aceste cazuri concrete demonstreaza, in modul cel
mai clar, cum starea In care ne-am aflat pana acum a
stimulat raspandirea larga a diverselor fenomene soci-
ale negative, despre care am scris la inceputul acestei
lucrari si, printre care se evidentiaza si infractiunile
legate de circulatia ilegala a substantelor narcotice.

Toate aceste cazuri confirma imaginea Republicii
Moldova ca fiind o tard producatoare si consumatoare
de droguri. Oricat de indezirabila este aceasta situatie,
ea este prezentd n orice stat European, fapt care nu
ne serveste drept consolare in nici un fel. Consumul
de droguri si problemele asociate acestuia continua
sd se raspandeascd in majoritatea regiunilor lumii,
transforménd unele zone in puncte rosii pe harta de-
gradarii sistemului social. Mentinerea la un nivel con-
stant a cererii de droguri sau chiar cresterea acesteia
a determinat orientarea si preocuparea grupurilor de
crima organizatd catre producerea si traficul acestor
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substante, activitati din care se obtin venituri impor-
tante intr-un timp scurt [13].

Consumul si traficul ilicit de droguri rdmane a
fi o problema care influenteaza negativ dezvoltarea
durabild si sigurd a societatii noastre prin implicarile
infractionale si sociale pe care le produc.Principalul
act legislativ care promoveaza politica statului in do-
meniul drogurilor este legea 382[14]. Ea are ca obiec-
tiv promovarea politicii de stat in problema circulatiei
substantelor narcotice si psihotrope si a precursorilor,
ocrotirea sanatatii omului, asigurarea securitatii soci-
ale si de stat. In acest sens, clasei politice moldave,
ii revine munca sistematicd de a mbunatati cadrul
legal de prevenire, inclusiv si terminologia utilizata
de legislatie pentru a evita lacunele si a elimina inter-
pretérile eronate.

Atitudinea Republicii Moldova la capitolul regle-
mentarii juridice a luptei cu activitatile infractionale
legate de droguri trebuie coordonati, in mod obliga-
toriu cu comunitatea si organismele internationale.
Aceasta pentru ca infractiunile legate de droguri si
precursori, $i mai cu seama, traficul ilicit de droguri,
capata tot mai mult si mai mult un caracter global si
transnational. In al doilea rand, totusi comunitatea
internationald are o mai bogata experienta in contra-
cararea acestor activitati, inclusiv prin reglementari
de ordin juridic.

De rand cu reglementarile nationale antidrog
[15], care determind politica nationald in domeniul
prevenirii consumului si combaterii traficului ilicit
de droguri, Republica Moldova desfasoard un pro-
ces de dezvoltare si perfectionare a bazei normative
internationale n stransa coordonare cu aspiratiile RM
de aderare la Uniunea Europeana.

Un pas important pentru Republica Moldo-
va, In acest sens, l-a constituit aprobarea Strategiei
nationale antidrog 2011-2018. Astfel, aceasta strate-
gie a fost elaboratd in urma unei analize a situatiei
curente in domeniul combaterii narcomaniei si nar-
cobusinessului. Ea este elaboratd in concordantd
cu Strategia Uniunii Europene pentru Droguri, se
bazeazd pe Conventia unicd asupra stupefiantelor,
adoptata la New York la 30 martie 1961, Conventia
asupra substantelor psihotrope, adoptatd la Viena la
21 februarie 1971, Conventia contra traficului ilicit
de stupefiante si substante psihotrope, adoptatd la
Viena la 20 decembrie 1988, Declaratia Politicd cu
privire la Principiile Directorii de reducere a Cererii
de Droguri, adoptata la Sesiunea Specialacu privire la
Droguri a Adunarii Generale a ONU din 1988, con-
siderate drept instrumente legale majore in abordarea
problematicii drogurilor.

Cea mai recenta colaborare internationald la tema
descrisa este elaborarea Planului national de actiuni
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antidrog pentru anii 2017-2018 ca si anexa nr.2 la Stra-
tegia nationald antidrog 2011-2018 [16]. Cu suportul
Biroului regional UNODC [17] Moldova a avut loc
vizita a doi experti internationali din Cehia, Praga,
Tomas Zabransky si Josef Radimecky. Obiectivul
principal al vizitei a constat in oferirea consultantei
privind elaborarea Planului de actiuni 2017-2018 a
Strategiei Nationale antidrog 2011-2018.

Urmare a acestei vizite, expertii au prezentat fac-
torilor de decizie mai multe propuneri, probleme
identificate, solutii si altele in problema combate-
rii Consumului si de lupta impotriva drogurilor si a
criminalitatii.

Concluzii:

1. Problema legatd de droguri si precursori este
atat de vasta si complexd, incat nici o investigatie,
cat de recentd si ampla nu ar fi ea, nu este suficientd
pentru solutionarea ei. Mica noastra analiza confirma
aceasta idee si isi aduce aportul, mai cu seama, pe di-
mensiunea preventiei, atentiondrii pericolului sporit
al acestui flagel si suport informativ si stiintific pentru
cei cu atributii in domeniu.

2. Republica Moldova este preocupatd permanent
si masiv de elaborarea politicii nationale in domeniul
prevenirii consumului si combaterii traficului ilicit
de droguri, care se constituie pe patru piloni de baza:
prevenirea primara, tratament si reabilitare, reduce-
rea riscurilor si reducerea ofertei de droguri. Acesti
piloni pot fi aplicati eficient doar avand la baza cola-
borarea internationald si actele normative cu caracter
international. Realizarea corespunzitoare a acestor
obiective este de o importantd majora pentru Republi-
ca Moldova in contextul aspiratiilor sale de integrare
europeana.

3. Analiza criminologica a fenomenului ne con-
duce inevitabil la cel putin doud tendinte foarte pe-
riculoase, care cer o congtientizare deplind de toti
functionarii statelor lumii. Prima tendintd constd in
cresterea permanenta a persoanelor ca si consumatori
ai drogurilor, iar cea de-a doua - aparitia si dezvol-
tarea rapida a drogurilor noi, a substantelor noi cu
proprietati psihoactive si, ca urmare, cresterea numa-
rului si diversitatii tipurilor de substante narcotice;

4. Activitatea legatd de droguri si precursori este
una transnationald si foarte profitabila, fapt pentru
care devine foarte atractiva, mai cu seama, pentru di-
ferite grupari sau chiar organizatii criminale. Aceste
grupari pun in functiune tot arsenalul infractional al
lor: legaturile strinse cu functionari influenti, buna
organizare §i supunerea ierarhica absolutda, manage-
mentul modern, resurse enorme financiare si de per-
sonal etc.

5. Organele statului moldav cu competentd in
problema eradicdrii activitdtii infractionale legate
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de droguri si precursori depun un mare efort pentru
a-si Indeplini misiunea cinstit si eficient. Totodata,
este vadit faptul, ca nivelul de pregatire profesio-
nald a specialistilor implicati In prevenirea acestor
infractiuni trebuie, cat mai rapid, metodologic de
perfectionat, iar baza lor materiald si financiara de
imbunatatit considerabil.
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ADNOTARE
Articolul cuprinde o argumentare succinta a rolului major al criminologiei si al criminologilor in perioada contemporana
in contextul asigurarii securitatii statului, inclusiv, al securitatii criminologice. Atentia este axata in principal pe contributia
inedita adusa de un remarcabil criminolog autohton — prof. Valeriu Bujor, la dezvoltarea criminologiei ca stiinta, disciplina
didactica si activitate practica a statului. Pe aceasta cale aducem un omagiu parintelui criminologiei moldovenesti cu ocazia
aniversarii frumosului jubileu de 60 de ani.
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HIGH ROLE OF THE CRIMINOLOGY AND THE CRIMINOLOGIST IN ASSURANCE
OF STATE SECURITY
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ANNOTATION
The article includes a succinct argumentation of the major role of criminology and criminologists in the contemporary
period in the context of ensuring the security of the state, including criminological security. Attention is mainly focused
on the novel contribution of a remarkable local criminologist - Prof. Valeriu Bujor, to the development of criminology as a
science, didactic discipline and practical activity of the state. This way we pay homage to the Moldovan criminologist on

the occasion of his anniversary - the beautiful jubilee for 60 years.
Keywords: criminology, criminologist, Valeriu Bujor, state security, criminological security.

ntroducere. Criminalitatea reprezintd una

dintre cele mai grave probleme sociale ale
contemporaneitétii (si nu numai). Ea este destul de
dureros perceputa de catre populatie, intrucat teama
fatd de crime submineaza functionarea normald a
relatiilor sociale, perturba activitatea institutiilor so-
ciale, priveaza cetatenii de credinta in protectie fata
de amenintarile criminale, diminueaza autoritatea si
prestigiul puterii [10].

Cele mai periculoase tipuri de infractiuni, cum ar
fi criminalitatea organizata si coruptia, actualmen-
te, reprezintd unele dintre cele mai grave amenintari
la adresa securitétii persoanei, societatii si statului.
Iatd de ce este atat de importanta intelegerea obiec-
tiva si stiintific fundamentata atat a fenomenului de
criminalitate, cat si a reactiei necesare (adecvate) a
societatii si statului fata de aceasta, Intrucat realiza-
rea anumitor masuri de control social, fard a lua in
considerare acest moment, poate fi destul de costi-
sitoare. O astfel de Intelegere este posibila datorita
criminologiei [10].

Prin urmare, inainte de a lua masuri impotriva
criminalitatii, este necesar a sti: ce fel de crime se
savarsesc, unde ele se savarsesc, cum si cand se
savarsesc, cine le sdvarseste si care sunt consecintele
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crimelor, cine sunt victimele actelor criminale, cat de
grave sunt crimele, cum ele lovesc in societate sau
care sunt tendintele criminalitatii [6, p. 8]. Raspun-
suri la aceste intrebari poate da doar criminologia.

Scopul studiului. Pornind de la cele enuntate, in
prezentul demers stiintific ne propunem o trecere in
revistd a rolului criminologiei si a criminologului in
perioada contemporand, mai ales n contextul politi-
cii de securitate a statului. Pe acest fundal, tinem sa
atagem atentia la contributia ineditd a unui remarca-
bil criminolog autohton — prof. Valeriu Bujor, care
a stat la baza stiintei criminologice moldovenesti si
continud sa stimuleze dezvoltarea acesteia atat ca
stiintd, disciplina didactica, cat si ca activitate prac-
ticd a statului.

Rezultate obtinute si discutii. In incercarea de a
reliefa rolul si semnificatia acestei stiinte, vom pre-
ciza esenta sa, care in literatura de specialitate este
determinatd ca fiind:

- stiinta ce studiazd cauzele si conditiile
criminalitatii, efectele asupra caracteristicilor socio-
umane si strategia apararii acestora [7, p. 121];

- stiinta despre legitatile aparitiei si dezvol-
tarii criminalitatii, cauzele acesteia, personalita-
tea infractorului si activitatea criminald, victima
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infractiunilor, bazele luptei anticrima si realizarea
politicii anticriminogene [11, p. 352];

- stiintd sociald care studiaza crima ca fenomen
social, cauzele de aparitie si elaboreazd masuri de
prevenire, control si de contracarare a fenomenului
investigat [5, p. 6].

In plus, cercetitorii subliniazd ca criminologia
este o stiintd descriptiva (prin crearea unor teorii
specifice, bazate pe rezultatele obtinute din viata so-
ciald), dar si aplicativa (prin adoptarea de masuri si
mijloace de diminuare a criminalitatii) [7, p. 121].

Acest moment este in mare parte demonstrat
de functiile recunoscute acestei stiinte, si anu-
me [5, p. 7]:

- functia descriptiv-teoretica: constd in descrie-
rea manifestarilor fenomenului crima si descoperi-
rea esentei sociale a crimei;

- functia explicativa: consta in relevarea cauze-
lor fenomenului crima, stabilirea genezei acestuia,
precum si in descoperirea legitatilor de existenta ale
criminalitatii;

- functia de prognozare: previziunea evolutiei ul-
terioare a fenomenului (criminalitatii);

- functia practica: cuprinde elaborarea masurilor
de prevenire, control si de contracarare a criminali-
tatii.

Asadar, criminologia reprezintd o stiintd des-
pre legitatile criminalitatii, determinantele aces-
teia si lupta cu criminalitatea. Fara intelegerea
acestor legitdti si a sistemului de luptd impotri-
va criminalititii nu este posibila fundamentarea
stiintificd si solutionarea efectivd a sarcinilor con-
crete de naturd juridico-penald, procesual-penala,
executional-penald, criminalistica si de altd natura
[10].

Din aceastad perspectiva, se poate sustine ca cri-
minologia are o semnificatie deosebitd atat teoreti-
cd, cit si practica. Semnificatia teoretica este deter-
minatd de criminalizarea multor sfere ale relatiilor
sociale (internationale, politice, economice, juridice
etc.) si accentuarea necesitatii in cunostinte crimi-
nologice. La randul sdu, semnificatia practica a cri-
minologiei constd 1n elaborarea strategiei de contra-
carare a criminalitatii (la scard globala, regionala,
locald), elaborarea de recomandari orientate spre
prevenirea si suprimarea infractiunilor [12, p. 169-
170]. In acest sens, cercetarile criminologice consti-
tuie fundamentul stiintific al strategiei de lupta im-
potriva criminalitatii, datele acestora fiind luate in
consideratie la elaborarea programelor de dezvoltare
social-economici a societtii [10]. in acelasi timp, o
semnificatie practicad distinctd o au si eforturile cri-
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minologilor orientate spre optimizarea activitatii de
aplicare a legilor [12, p. 169-190].

Pe de alta parte, precizdm cd importanta crimi-
nologiei rezida in faptul ca constituie fundamentul
activitatii criminologice, care reprezintd o activitate
sociald distinctd, menitd sa contribuie la asigurarea
securitatii societatii impotriva atentatelor criminale.
Sistemul activitatii criminologice este format din
trei componente principale: obtinere, transmitere si
aplicare a cunostintelor criminologice in activitatea
societatii [1, p. 9].

Obtinerea cunostintelor criminologice este asi-
guratd in principal prin activitatea de cercetare
stiintificd criminologicd, care reprezinta o activitate
initiala de asigurare criminologica a vietii sociale,
iar actorul principal este cercetdtorul stiintific.

Transmiterea cunostintelor criminologice este
asiguratd in principal prin activitatea de instruire,
prin care cunostintele criminologice obtinute de cer-
cetator sunt transferate celor care le vor implementa,
avandu-1 pe profesor drept actor principal.

Aplicarea cunostintelor criminologice este asigu-
ratd prin activitatea practica a specialistilor implicati
in procesul de contracarare a criminalitatii [1, p. 9].

Privind criminologia prin prisma activitatii cri-
minologice inevitabil se impun de la sine doua in-
trebari importante: Poate oare un colaborator al
organelor de drept sa participe efectiv la lupta cu
criminalitatea daca nu ar avea idei elementare des-
pre acest fenomen? Cum poate fi organizata lupta cu
criminalitatea neavind specialisti-criminologi, care
sd dispuna de cunostinte si tehnologii de cercetare si
analiza a fenomenelor criminale?

Din perspectiva data este evident ca rolul si locul
criminologiei este unul decisiv in cadrul instruirii ju-
ridice. Acest moment este determinat de semnificatia
metodologicd a criminologiei care in cea mai mare
parte formeaza pozitia morald a viitorului jurist
practician. Criminologia ca disciplind didacticd are
menirea de a forma abilitdti de cercetare, contibu-
ind la Insusirea metodicii de desfasurare a cerceta-
rilor empirice. Criminologia invata arta interpretarii
datelor empirice obtinute, ceea ce prezinta o etapa
importanta a cercetarii criminologice. Rolul acestei
etape constd in a stabili, intelege, explica sensurile
informatiei criminologice, a elucida aspectele sale
aplicative [12, p. 170]. in acelasi timp, criminolo-
gia contribuie la formarea de abilitati de prognozare
si planificare juridica, care indubitabil sunt nece-
sare 1n viitoarea activitate practicd; juristul, indi-
ferent de specializare, fiind implicat mai mult sau
mai putin in procesul de asigurare a securitatii cri-
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minologice (inteleasd ca ,starea de protectie a in-
tereselor legale ale persoanei, societatii si statului
fatd de amenintdrile interne si externe, generate de
fenomene care intr-o masura sau alta sunt legate de
criminalitate, atentate social periculoase, activitatea
criminald a infractorilor” [8, p. 25; 9, p. 5-9]).

Asadar, pregétirea criminologica este importan-
td nu doar pentru formarea de abilititi de cercetare
si analizd a fenomenului criminalitatii, dar si pentru
aprecierea corecta a posibilelor consecinte ale deci-
ziilor si actiunilor diferitor subiecti din diferite sfere
ale vietii sociale tinind cont de criminalizarea ampla
si continud a societatii [10].

Instruirea criminologica astfel permite formarea
de specialisti (inclusiv criminologi) cu competente

- analizei criminologice,

- explicarea criminologica,

- prognozarea si expertizarea criminologica,

- prevenirea criminalitatii,

- Inlaturarea consecintelor crimelor,

- evaluarea activitatii anticrima.

Privite in ansamblul lor aceste competente sunt
indispensabile elaborarii si realizarii unei politici an-
ticrime efective si eficiente a statului, ceea ce justifica
interesul major fata de domeniul criminologic.

Potrivit aprecierilor putinilor criminologi autoh-
toni [1, p. 5], in Republica Moldova insd nu exista
criminologi practicieni. In aceste circumstante se
pune intrebarea cine face munca criminologului?
Raspunsul este evident: o fac persoanele fara prega-
tire criminologica sau cei a caror pregétire este insu-
ficienta pentru domeniul dat. Pe cale de consecinta,
organele anticrima nu elaboreaza prognoze crimino-
logice, iar analizele criminologice ale acestora sunt
rudimentare. In aceste conditii, ele actioneaza fara
sd cunoasca starea criminalitatii si situatia crimi-
nogend. Prin urmare, nu existd servicii specializa-
te si specialisti (criminologi), care sd desfasoare o
activitate de prevenire nerepresiva si permanenti a
criminalitatii si comportamentului criminal indivi-
dual, ceea ce inseamna céd o parte din posibilitatile
de influentare a criminalitatii nu sunt valorificate.

In acelasi timp, specialistii atrag atentia ca Repu-
blica Moldova este una dintre putinele tari din spa-
tiul european si CSI, unde cercetarile criminologice
fundamentale sunt o raritate, unde nu se realizeaza
prognoze si expertize criminologice, unde lipseste
dirijarea si planificarea cercetarilor criminologice pe
plan national si, de asemenea, lipseste un sistem de
pregdtire a cercetatorilor si analistilor in domeniul
respectiv [4]. Este ingrijorator faptul cd in Repu-
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blica Moldova nu existd nici o unitate de cerceta-
re stiintifica specializata in criminologie in sectorul
public, desi cercetarea criminologica reprezintd o
obligatie a institutiilor publice, pentru cd prevenirea
si contracararea criminalitatii constituie o functie
publica fundamentala [1, p. 18].

In pofida acestui fapt, specialistii recunosc ca or-
ganizarea activitatii criminologice teoretice si prac-
tice In Republica Moldova este inevitabila, deoare-
ce suportul criminologic, atat cel general, cat si cel
concret constituie un factor important de sporire a
eficacitatii si eficientei activitatii anticrima [1, p. 6].

Prin urmare, in acest sens au fost inregistrate
unele incercari timide, fiind vorba despre Centrul
de Cercetari stintifice, creat in anul 1995, in cadrul
Academiei de Politie ,,Stefan cel Mare” a Ministe-
rului Afacerilor Interne al RM, gratie eforturilor lui
Valeriu Bujor, primul criminolog autohton. Chiar
daca a activat doar 7 ani, acest Centru a impulsio-
nat enorm cunoasterea stiintificd in domeniu. Dupa
anul 2002 1nsd, majoritatea criminologilor din ca-
drul Centrului s-au refugiat in sectorul privat, mai
exact la Universitatea de Criminologie — institutie
de Invatamint superior ce a devenit din acel moment
fruntas la nivel national In materie de activitate cri-
minologica stiintifica [3, p. 18-20]. De observat ca si
aceasta a fost creata la initiativa criminologului Va-
leriu Bujor [2, p. 26], sub conducerea sa cercetarile
criminologice fiind continuate in cadrul Centrului de
cercetdri stiintifice ale institutiei.

In detrimentul rolului exclusiv al Universitatii de
Criminologie in realizarea cercetarilor criminologi-
ce si pregatirea criminologica a viitorilor juristi, in
anul 2003 institutia isi inceteaza existenta, iar acti-
vitatea criminologica din tara noastra intra in declin.
Abia peste aproape un deceniu se inregistreaza un
nou efort de inviorare a activitatii criminologice din
Republica Moldova prin infiintarea Institutului de
Stiinte Penale si Criminologie Aplicatd, la initiativa
si cu sprijinul substantial al prof. Valeriu Bujor. In-
stitutul si-a asumat misiunea generala de educare/in-
struire si cercetare stiintifica, generind si transferind
cunostinte catre societate prin [6, p. 23]:

- cercetare stiintificd, dezvoltare, inovare si
transfer tehnologic, prin creatie individuala si colec-
tivd in domeniul stiintelor juridice, socio-umaniste
si criminologice;

- formare initiald si continua, la nivel universi-
tar, in scopul dezvoltarii personale, a insertiei pro-
fesionale a individului si al satisfacerii nevoilor de
competente ale mediului socio-economic in materie
de contracarare eficientd a criminalitatii.
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Din cele enuntate se poate desprinde atit rolul ma-
jor al criminologiei si criminologului pentru securita-
tea persoanei si a statului, cit si dificultatile manifes-
tarii acestora in cadrul societatii noastre. Cu regret,
trebuie sd recunoastem ca la moment activitatea cri-
minologica din Republica Moldova nu este sustinuta
de catre autoritati, ea depinzand exclusiv doar de cu-
rajul, entuziasmul si eforturile unui numar infim de
criminologi, printre care remarcabilul om de stiinta
si intemeietorul scolii criminologice moldovenesti
— Valeriu Bujor, care la Inceputul acestei primaveri
sarbatoreste frumosul jubileu de 60 de ani. Acest eve-
niment este un prilej in plus de a trece in revista reali-
zarile sale inedite in calitate de criminolog, cercetator
stiintific si excelent organizator si manager.

Astfel, contributia acestei personalitati este una
remarcabild, intrucat este autorul si coautorul pri-
melor manuale, note de curs si comentarii de drept
penal, criminologie, statisticd criminologica, vic-
timologie, deviantologie, teorie generald a dreptu-
lui, inclusiv de drept penal comparat din Republica
Moldova [6, p. 26].

in plan stiintific, aportul prof. Valeriu Bujor con-
std in urmatoarele:

- a elaborat teorii criminologice generale si a for-
mulat legi criminologice;

- a completat intr-un mod substantial conceptul
de violenta criminald, criminologie penitenciara, se-
curitate criminologicd, criminalitate Tn grup si orga-
nizati etc.;

- a elaborat o serie de procedee de analiza si pro-
gnozare criminologica.

Este de remarcat in acelasi timp ca aria interese-
lor prof. V. Bujor a depasit domeniul criminologiei,
realizind o serie de studii In dreptul penal si teoria
generald a dreptului si formulind multiple propuneri
de lege ferenda.

DI profesor a educat o pleiada de discipoli, care
s-au afirmat drept criminologi si cercetatori atit in
tard, cit si peste hotarele Republicii Moldova, pe
care i-a indrumat spre realizari stiintifice majore.
Sub indrumarea sa stiintifica, au fost sustinute 5 teze
de doctorat, una dintre care a fost apreciatda drept
cea mai buna in domeniul dreptului in anul 2009 de
catre CNAA, si peste o sutd teze de masterat.

Totodatd, dl profesor s-a manifestat ca un ex-
celent organizator si manager cu experientd in
domeniul invatdmantului si stiintei, promotor al
invatamantului privat din tard. A stat la temelia cre-
arii institutiilor de invatdmint cu profil criminologic
ca: Colegiul de Criminologie, Universitatea de Cri-
minologie si Institutul de Stiinte Penale si Crimino-
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logie Aplicata, ultima fiind in prezent unica institutie
de Invatamant cu profil criminologic din Republica
Moldova.

Realizarile si meritele deosebite ale dlui profesor
au fost nalt apreciate mai ales in afara tarii, dom-
nia sa fiind ales de catre senatele universitare Doc-
tor Honoris Causa al Academiei MAI din Volgograd
(Rusia) si Institutului de Transport Naval din Ismail
(Ucraina), precum si decorat cu Medalia de aur pen-
tru merite in Tnvatdmant (2008) de catre Academia
Internationala de Personal (UNESCO) [6, p. 26].

Desigur, cele expuse reflectd doar o mica parte
din ceea ce prezintd personalitatea prof. Valeriu Bu-
jor si realizdrile sale, dar aceste schite sunt suficien-
te pentru a recunoaste meritul sdu deosebit in con-
stituirea si promovarea sociald a criminologiei ca
stiinta si disciplina didacticd, precum si in instruirea
si practica anticrimd. Domnia sa este pe buna drep-
tate considerat unul dintre fondatorii criminologiei
autohtone si principalul sau promotor.

Profitdind de prilej, Va adresam, Dle profesor,
cele mai sincere felicitari cu ocazia marcarii frumo-
sului jubileu de 60 de ani — o varsta a intelepciunii si
maturitdtii stiintifice a unui savant.

Fiind demn de un deosebit respect si inalta
consideratiune, ne mandrim cu Domnia voastra, in-
trucat intruchipati un savant ilustru, un conducétor
iscusit, un dascal talentat si o persoana inzestrata cu
cele mai inalte calitati omenesti.

Fie ca Bunul Dumnezeu sa va miluiasca cu sana-
tate si forta suficientd pentru a va continua la fel de
prodigios activitatea pe care o desfasurati, pentru ca
astfel sa-i bucurati cu realizari frumoase nu doar pe
cei dragi sufletului, dar si pe toti cei care Va cunosc,
Va respecta si Va admira.

Cu siguranta, jubileul Domniei voastre este si
o sarbatoare a criminologiei - stiinta pentru care si
prin care trditi; stiinta care a evoluat datorita ineditei
contributii aduse de Dumneavoastra personal si de
scoala criminologica moldoveneasa pe care ati fon-
dat-o si o dirijati cu multa daruire de sine si succes.
Fie ca meritul Domniei voastre sa fie recunoscut si
apreciat de comunitatea stiintifica si factorii de de-
cizie, iar criminologia sd devina o stiintd fundamen-
tald pentru politica de securitate si eforturile statului
de contracarare a criminalitatii.

La multi ani sa ne traiti!
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REZUMAT
Rezultatele combaterii contraventionalitatii se afla in raport direct cu legalitatea si oportunitatea aplicarii sanctiunii
contraventionale ca masura de constrangere statald. Aplicarea unei sanctiuni echitabile gradului de pericol social al atentatu-
lui la valorile protejate de norma juridica contraventionala este una dintre sarcinile principale a activtatii creativ-legislative

si celei creativ-executive.

Cuvinte-cheie: contraventionalitatea, contraventia, sanctiunea contraventionald, constrangerea statala.

CONTRAVENTIONAL SANCTION AS A LEGAL INSTITUTION OF CONTRAVENTIONAL LAW

SUMMARY
The results of combating contravention are directly related to the lawfulness and appropriateness of applying the con-
travention sanction as a state constraint measure. Applying a sanction equitable to the degree of social danger of the attack
on the values protected by the legal norm of contravention is one of the main tasks of the creative-legislative and creative-

executive activity.

Keywords: contraventionality, contravention, contraventional sanction, state constraint.

Introducere. Sanctiunile contraventionale sunt
o categorie a sanctiunilor juridice ce se aplica
in cazul savarsirii abaterilor contraventionale. Orice
norma juridica cuprinde consecintele ce survin in caz
de nerespectare a dispozitiei normei, sau mai bine
zis, sanctiune la care este expus cel care a nesocotit
dispozitiile legale.

Din diversele tipuri de sanctiuni, un rol important
il ocupa sanctiunea contraventionald, deoarece ea re-
prezintd o masurd de constrangere si de reeducare,
care este aplicata autorului faptei ilicite cu scopul de al
corecta si reeduca, precum si in scopul prevenirii co-
miterii altor contraventii. Sanctiunile reprezinta efec-
tul raspunderii contraventionale, care la randul sau,
este consecinta juridica a comiterii contraventiei.

Sanctiunea contraventionala se aplica in functie de
caracterul si de gradul prejudiciabil al contraventiei,
de caracteristica persoanei si de circumstantele ate-
nuante si agravante. O sanctiune echitabild se apli-
ca fatd de persoana a carei vinovatie este dovedita,
in limitele si in conformitate cu dispozitiile codului
contraventional.

Scopul prezentei publicatii constd in studie-
rea doctrinard si legald aprofundatd a sanctiunii
contraventionale ca institutie juridica de baza a drep-
tului contraventional.

Rezultate obtinute si discutii. Contraventia si
fenomenul contraventional au la origine diversi fac-
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tori: sociali, psihologici, biologici, culturali, econo-
mici etc. Nu toate contraventiile care se savargesc in
societate sunt cunoscute organelor competente, insa
statul, prin organele sale specializate, trebuie sd se
ocupe atat de faptele contraventionale relevate, cat si
de cele necunoscute.

Reactia sociala fata de faptele contraventionale ili-
cite, pentru a fi eficientd, trebuie sa se desfatoare pe
mai multe planuri: respectiv politic, educational, eco-
nomic si juridic. Dintre diversele tipuri de reactie so-
ciald, un loc important 11 ocupa aplicarea sanctiunilor
juridice persoanelor care nu-si conformeaza compor-
tamentul normelor juridice. Sanctiunea de drept este
consecinta nerespectarii dispozitiilor normelor juridi-
ce, fiind o creatie a legiuitorului [1].

Impartasim viziunea profesorului V. Dongoroz,
care defineste sanctiunea juridica ca fiind “orice ma-
surd pe care o norma de drept o statorniceste drept
consecintd, pentru cazul in care preceptul sdu va fi
nesocotit” [2].

Unul dintre elementele constitutive ale notiunii de
contraventie este sanctionarea faptei ilicite comise,
prevazute de lege [3].

Expresia ,,sanctiunea juridica” este susceptibila de
urmatoarele acceptiuni: element structural al normei
Juridice,; edictarea unui act normativ, element al ra-
portului juridic de constrangere, institutie de drept.

In primul sens, sanctiunea juridici este elemen-
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tul structural al normei juridice materiale care pre-
vede consecinta incilcirii dispozitiei. /n a doua
acceptiune, prin sanctiune juridica se intelege edicta-
rea sau adoptarea unei legi. In al treilea inteles, prin
sanctiune juridica se intelege acea specie de sanctiune
sociala care consta in transpunerea in realitate a ele-
mentului normei juridice ce contine consecinta incdl-
carii dispozitiei normei juridice. In al patrulea sens,
prin sanctiune juridica se intelege institutia alcatuita
din ansamblul normelor juridice care reglementea-
74 genurile si speciile de consecinte ale incalcarii
dispozitiilor normelor juridice materiale [4].

Insd, in ceea ce priveste notiunea de ,,sanctiune
juridicd”, putem mentiona c 1n literatura de speciali-
tate nu existd o opinie unica[5].

Orice norma contraventionald materiala din Par-
tea speciald a Cartii intdi din Codul Contraventional,
pe langd regulile stabilite de conduitd (dispozitia
normei), prevede si masura de constringere pasibi-
1a de aplicare pentru nerespectarea sau incélcarea lor
(sanctiunea normei) [6].

Sanctiunea contraventionald, ca modalitate a
sanctiunilor juridice, este un element obligatoriu
al normei contraventionale materiale, in care sunt
stipulate masurile de influentare ale statului asu-
pra persoanei care, cu vinovatie, a comis o abatere
contraventionald, ea fiind un mijloc (de protejare) a
normei juridice [7].

Daca pornim de la continutul art. 32 din Codul
contraventional al Republicii Moldova, putem afir-
ma cd prin sanctiune contraventionald se intelege
o masurd de constrangere sau de reeducare aplicatd
subiectului activ al contraventei in scopul corectarii
comportamentului acestuia si al prevenirii de comite-
re a unor noi contraventii atat de catre el insusi, cat si
de catre alte persoane.

Desi, ideal, este ca toti destinatarii normelor ju-
ridice sa se conformeze regulilor de conduita stabi-
lite prin dispozitia normei juridice materiale si pro-
tejate prin intermediul sanctiunii normei respective,
realitatea demonstreazd ca o parte dintre subiectii
dreptului contraventional nu respecta aceste reguli,
transformand raportul de conformare intr-un raport
de conflict. Pentru restabilirea legalitatii si a ordinii
de drept, ca ultima solutie, legiuitorul a previzut in
norma juridica si a delegat organelor sale competente
atributia de a aplica sanctiuni celor care incalca pre-
ceptele normelor contraventionale [8].

Sanctiunea contraventionald este o masura de con-
strangere statald prevazuta de legea contraventionalad
si aplicatd autorului faptei ilicite, in modul stabilit de
lege, pentru savarsirea cu vinovitie a contraventiei,
avand drept scop octrotirea valorilor sociale, formarea
unei conduite civice corecte a faptuitorului, prevenirea
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comiterii unor noi contraventii atat de cétre contraveni-
entul Tnsusi, cat si de catre alte persoane [9].

Din definitia sanctiunii contraventionale rezultd
ca ea are un caracter triplu: masura de constrangere
statala, mijloc de reeducare si masura de prevenire a
abaterilor contraventionale. i

Trasaturile sanctiunii contraventionale. Incadran-
du-se in caracteristica sanctiunilor juridice, sanctiunea
contraventionald dispune de urmatoarele trasaturi ca-
racteristice ei Insasi:

» este o forma de constrangere statald, prevazuta
de legea contraventionala. Ea poate fi aplicata doar de
catre stat, prin organe competente, in numele legii;

» se aplicd numai 1n cazul comiterii cu
vinovatie a unei fapte antisociale, stipulate in Co-
dul Contraventional al Republicii Moldova ca fi-
ind contraventie, adicd nu existd sanctiune fara
contraventie;

» se aplicd in mod extrajudiciar;

» aplicarea sanctiunii contraventionale nu atrage
dupa sine consecintele antecedentului penal;

» este un mijloc de reeducare, deoarece pe lan-
ga caracterul sdu represiv, are un puternic rol si efect
educativ, de impiedicare a repetarii conduitei antiso-
ciale, de indreptare a contravenientului, de formare si
permanentizare in constiinta acestuia a convingerii ca
respectarea legii este o necesitate [10].

» este 0 masurd coercitivd ce se concretizeaza
intr-o anumita privatiune sau restrictie, sau obligatie
silitd, impusd persoanei vinovate de comiterea
contraventiei [11];

» se aplica In scopul prevenirii comiterii de
noi contraventii, adica prin aplicarea si executarea
sanctiunii contraventionale nu se urmareste cauzarea
unor suferinte fizice sau morale contravenientului, ci
indreptarea acestuia, prevenirea comiterii in viitor de
noi contraventii sau alte fapte cu pericol social. Con-
comitent, prin efectul exemplaritatii sale, ea serveste
si actiunii de preventie generala[12].

Sanctiunile contraventionale, ca si celelalte
sanctiuni juridice, trebuie constatate si aplicate de or-
ganele competente, adica de agentii constatatori sau
de instante.

Scopul aplicarii sanctiunii contraventionale. Apli-
carea sanctiunilor contraventionale are drept scop:

» ocrotirea valorilor sociale de normele juri-
dice contraventionale (partea specialdi a Codului
contraventional);

» reeducarea n spiritul respectarii ordinii de drept
a persoanei care a comis cu vinovatie o contraventie
prevazuta de legea contraventional;

» prevenirea sdvarsirii de noi fapte antisociale
atat de catre contravenient (preventia speciald), cat si
de catre alte persoane (preventia generald)[13].
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Functiile sanctiunii contraventionale. In vederea
obtinerii scopului siu, sanctiunea contraventionala
indeplineste anumite functii, $i anume:

» functia de constridngere, ceea ce presupu-
ne cd sanctiunea impune restrictii celui vinovat de
comiterea contraventiei i reprezintd echivalentul
pe plan sanctionar al gradului de pericol social al
contraventiei. Constrangerea reprezintd un element
important pentru eficienta scopului sanctiunii, fiind-
cd exprimd corelatia dintre gravitatea contraventiei si
severitatea sanctiunii;

» functia de reeducare, ceea ce presupune ci
aplicarea si executarea sanctiunii contraventionale
urmareste scopul de a forma o atitudine corecta fata
de societate, fata de ordinea de drept si fata de re-
gulile de convietuire sociala. Reeducarea reprezinta
transformarea constiintei contravenientului, comba-
terea si lichidarea conceptiilor si deprinderilor anti-
sociale;

» functia de exemplaritate, ceea ce presupune ci
sanctiunea contraventionald influenteaza asupra al-
tor persoane nestatornice de a se abtine in a comite
contraventii, exercitdnd asupra acestora convingerea
privind inevitabilitatea raspunderii contraventionale
in cazul dacd vor comite contraventii;

» functia de eliminare, ceea ce presupune ci
in cazul contraventiilor cu un grad sporit de peri-
col social, contravenientul poate fi izolat temporar
de societate. Eliminarea are loc numai in cazurile
strict prevazute de lege si se realizeaza ori de cate
ori sanctiunea arestatului administrativ se executd in
locuri de detinere [14].

Principiile determinarii legale ale sanctiunilor
contraventionale si aplicarii lor. Sanctiunile
contraventionale, ca si celelalte tipuri de sanctiuni
juridice, trebuie aplicate numai de organele compe-
tente, conform procedurii stabilite si cu respectarea
anumitor principii.

Potrivit savantului roman A. M. Hotca, princi-
piile sanctiunilor contraventionale sunt: principiul
legalitatii sanctiunilor contraventionale; principiul
stabilirii unor sanctiuni contraventionale compatibile
cu morala si conceptia juridica a societatii; principiul
individualizarii sanctiunilor contraventionale; princi-
piul personalitatii sanctiunilor contraventionale [15].
Aceasta opinie este, practic sustinutd si in doctrina
nationala[16].

Principiul legalitatii sanctiunilor
contraventionale. Ca o aplicatie particulara a prin-
cipiului legalitatii dreptului contraventional, legali-
tatea sanctiunilor contraventionale presupune sta-
bilirea oricédror sanctiuni de acest gen exclusiv prin
lege. Determinarea legald a sanctiunilor nu trebuie
inteleasa, In mod absolut, ci 1n sensul ca legea preve-
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dea felurile sanctiunilor, limitele acestora si criteriile
lor de individualizare.

Sanctiunile contraventionale pot fi: absolut deter-
minate; relativ determinate; nedeterminate [17].

Principiul stabilirii unor sanctiuni
contraventionale compatibile cu morala si
conceptia juridica a societatii. Pentru a fi deplin
eficiente, sanctiunile contraventionale trebuie sa fie
agreate de societate, atat din perspectiva juridica,
cat si din punct de vedere moral. Principiul stabi-
lirii unor sanctiuni acceptabile de cédtre membrii
societatii este o forma speciala a principiului uma-
nismului [18].

Principiul individualizarii sanctiunilor
contraventionale. Avand in vedere marea diversitate
de modalitati practice de savarsire a contraventiilor,
dar si particularitatile diversilor contravenienti, este
necesar ca legiuitorul sa stabileascd pedepse usor
adaptabile. Dand eficienta acestui principiu, le-
giuitorul a stabilit pentru multe dintre contraventii
sanctiuni alternative. Apoi, cu prilejul aplicarii
sanctiunilor, practicianul va individualiza sanctiunile
contraventionale intre limitele prevazute de lege si
tindnd seama de periculozitatea contravenientului si
a contraventiei[19].

Principiul personalitatii sanctiunilor
contraventionale. Acest principiu stabileste ca
aplicarea lor nu se poate extinde asupra altor per-
soane decat asupra celora care au calitatea de
faptuitor(delicvent). Sanctiunea contraventionala se
aplicd numai persoanei care, cu vinovatie, a neglijat
norma contraventionald materiald si se executa, de
asemenea, tot de catre acesta.

In ceea ce priveste sistemul de sanctiuni
contraventionale, atunci in doctrina juridica intalnim
diverse variante.

In calitate de sanctiuni contraventionale principa-
le cele mai studiate sunt [20]: avertismentul; amenda
contraventionald; obligarea contravenientului la pre-
starea unei activitati in folosul comunitatii; inchisoa-
rea contraventionala (arestul contraventional).

In calitate de sanctiuni contraventionale com-
plementare sunt studiate: suspendarea sau anularea,
dupé caz, a avizului, acordului sau a autorizatiei de
exercitare a unei activitati; blocarea contului bancar;
suspendarea activitdtii agentului economic; retrage-
rea lincentei sau a avizului pentru anumite operatiuni
ori pentru activitati de comert exterior, temporar sau
definitiv; desfiintarea lucrarilor si aducerea terenului
in stare initiala [21].

Pentru o analiza mai aprofundata si constientizarea
rolului fiecdrei din ele, sanctiunile contraventionale
necesita o clasificare potrivit diverselor criterii:

1.Potrivitsubiectuluiraspunderiicontraventionale,

29



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALIIOHAJIBHBIIl FOPHMYECKHIT KYPHAIL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

sanctiunile sunt divizate in: a) aplicate persoanei fizi-
ce; b) aplicate persoanei juridice.

2. Potrivit destinatiei, sanctiunile se divizeaza in:
a) principale; b) complementare.

3. Potrivit intereselor afectate, sanctiunile se gru-
peaza in: a) morale (avertismentul, art. 33 CC al RM);
b) materiale (amenda, art. 34 CC al RM; munca ne-
remunerata in folosul comunitatii, art. 37 CC al RM);
¢) sanctiuni ce afecteaza alte drepturi fundamentale
ale persoanei (privare de dreptul de a desfasura o anu-
mita activitate, art. 35 CC al RM; privare de dreptul
de a detine anumite functii, art. 35 CC al RM; pri-
varea de dreptul special, art. 36 CC al RM; arestul
contraventional, art. 38 CC al RM); d) sanctiuni de
prevenire (acumulatoare) — aplicarea punctelor de pe-
nalizare (art. 36 CC al RM) [22].

4. Potrivit competentei de aplicare, sanctiunile
contraventionale pot fi: a) aplicate numai de catre
instanta de judecata (privarea de dreptul de a desfasura
0 anumitd activitate, privarea de a detine anumite
functii, privarea de dreptul special, munca neremune-
ratd in folosul comunitatii, arestul contraventional);
b) aplicate numai de catre agentul constatator (aver-
tismentul, aplicarea punctelor de penalizare); c) apli-
cate atat de catre instanta de judecata, cat si de catre
comisia administrativa, procuror, agentul constatator
(amenda)[23].

Sistemul de sanctiuni contraventionale diferd nu
numai in doctrinele juridice ale diverselor state, ci si
in legislatii.

1. Sistemul de sanctiuni contraventionale, potri-
vit legislatiei Federatiei Ruse:

1.1. Aplicate persoanei fizice: a) avertisment; b)
amendd administrativd; ¢) confiscarea armei sau a
obiectului care a constituit instrumentul comiterii
delictului sau obiectul nemijlocit al delictului admi-
nistrativ; d) privarea de dreptul special, care il detine
o persoana fizica; e) expulzarea in afara hotarelor
Federatiei Ruse a unei persoane strdine sau a unei
persoane apatrida; f) arestul administrativ; g) descali-
ficarea; h) privarea de dreptul de a desfasura o anumi-
ta activitate; 1) lucru in folosul comunitatii; j) privarea
de dreptul de a vizita locurile unde se vor desfasura
diferite manifestari sportive oficiale in zilele desfasu-
rarii lor [24].

1.2. Aplicate persoanei juridice: a) avertisment;
b) amendad administrativa; c¢) confiscarea armei sau
a obiectului care a constituit instrumentul comiterii
sau obiectul nemijlocit al delictului administrativ; d)
privarea de dreptul de a desfasura o anumita activitate
[25].

2. Sistemul de sanctiuni contraventionale, potri-
vit legislatiei Republicii Belarus:

2.1. Aplicate persoanei fizice: a) avertisment; b)
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amendd administrativa; c¢) lucrul de remediere; d)
arestul administrativ; e) privarea de dreptul special;
f) privarea de dreptul de a desfasura o anumita ac-
tivitate; g) confiscarea; h) expulzarea; i) recuperarea
pretului [26].

2.2. Aplicate persoanei juridice: a) avertisment;
b) amenda administrativa; ¢) privarea de dreptul de a
desfasura o anumita activitate; d) confiscarea; ) re-
cuperarea pretului [27].

Avertismentul, amenda administrativa, lucrul de
remediere si arestul administrativ se aplica in calitate
de sanctiune principala [28].

Privarea de dreptul special, privarea de dreptul de
a desfasura o anumita activitate si expulzarea se pot
aplica atat in calitate de sanctiune principala, cat si in
calitate de sanctiune administrativd complementara
[29].

Confiscarea si recuperarea pretului se aplica in
calitate de sanctiune administrativd complementara
[30];

3. Sistemul de sanctiuni contraventionale, potri-
vit legislatiei Ucrainei aplicate persoanei fizice:

a) avertismentul;

b) amenda;

¢) puncte de penalizare;

d) confiscarea cu titlu oneros a obiectului ce con-
stituie arma comiterii delictului sau a obiectul nemij-
locit al delictului administrativ;

e) confiscarea: obiectului ce constituie arma comi-
terii delictului sau a obiectul nemijlocit al delictului
administrativ; a banilor care au provenit in urma co-
miterii delictului administrativ;

f) privarea de dreptul special, dreptul de a condu-
ce un vehicul, dreptul la vanat dreptul de a desfasura
o activitate sau de a detine o anumita functie;

) lucru in folosul comunitatii;

h) lucrul de remediere;

i) arestul administrativ;

j) arestul cu detinerea in camera pentru militari
[31].

Conform legislatiei ucrainesti, pot fi stabilite si
alte tipuri de sanctiuni administrative, pe langa cele
stipulate 1n art. 24. La fel, potrivit legii in vigoare,
poate fi aplicatd si asa tip de sanctiune cum ar fi,
scoaterea administrativd in afara hotarelor Ucrainei
a cetatenilor strdini si apatrizi pentru comiterea de-
lictelor administrative, care grav dauneaza ordinii de
drept[32].

4. Sistemul de sanctiuni contraventionale in
legislatia Romadniei este definit ca fiind o grupa de
sanctiuni juridice care se aplicd persoanelor fizice si
juridice pentru comiterea contraventiilor. Prin sanctiu-
ne contraventionald se intelege o masura de constran-
gere sau reeducare, care se aplica contravenientului in
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scopul indreptarii acestuia si prevenirii savarsirii con-
traventiilor, ea nu constituie mijloace de razbunare a
societatii, ci de prevenire a savarsirii faptelor ilicite in
mod repetat si un mijloc de ocrotire a relatiilor sociale
si formare a unui spirit de responsabilitate [33].

Ordonanta nr. 2/2001 privind regimul juridic
al contraventiilor prevede un sistem de sanctiuni
contraventionale ce poate fi aplicat atit persoanelor
fizice cat si juridice fiind Tmpartite, la randul sau, n
doua grupe, si anume:

Sanctiuni contraventionale principale:

a) avertismentul;

b) amenda contraventionala;

c) prestarea unei activitati in folosul comunitatii
[34].

Sanctiuni contraventionale complementare:

a) confiscarea bunurilor destinate, folosite sau re-
zultate din contraventii,

b) suspendarea sau anularea, dupa caz, a avizu-
lui, acordului sau a autorizatiei de exercitare a unei
activitati;

¢) inchiderea unitatii;

d) blocarea contului bancar;

e) suspendarea activitatii agentului economic;

f) retragerea licentei sau a avizului pentru anumi-
te operatiuni ori pentru activititi de comert exterior,
temporar sau definitiv;

g) desfiintarea lucrurilor si aducerea terenului in
starea initiala [35].

In ceea ce priveste sistemul sanctiunilor in
legislatia contraventionald nationald, mentionam ca
el este raportat la scopul aplicarii constrangerii statale
care se modifica in dependenta de dezvoltarea social-
economica a societdtii, de nivelul de culturd generala
a membrilor societétii, inclusiv de nivelul culturii ju-
ridice.

In Codul cu privire la contraventiile administra-
tive [36] fata de subiectul activ al contraventiei (nu-
mai persoana fizicd) puteau fi aplicate urmatoarele
sanctiuni: 1) avertismentul;, 2) amenda; 3) ridica-
rea contra echivalent a obiectului, care a constitu-
it instrumentul comiterii sau obiectul nemijlocit al
contraventiei administrative; 4) confiscarea obiec-
tului, care a constituit instrumentul comiterii sau
obiectul nemijlocit al contraventiei administrative;
5) privarea de dreptul special, acordat cetateanului
respectiv (de dreptul de a conduce mijloacele de
transport, de dreptul de vandtoare); 6) arestul admi-
nistrativ; 7) expulzarea.

Ridicarea contra echivalent si confiscarea obiecte-
lor, puteau fi aplicate atét ca sanctiuni principale, cat
si ca cele complementare. La randul sau, expulzarea
putea fi aplicatd numai ca sanctiune complementara.
Spre deosebire de legea contraventionald in vigoa-
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re, in cea abrogata expres era stipulat: , Pentru o
contraventie poate fi aplicatd fie sanctiunea princi-
pald, fie sanctiunea principald si complementara”
[37].

Odata cu obtinerea fortei juridice a legii
contraventionale in vigoare (31 mai 2009), introdu-
cerea raspunderii contraventionale si pentru persoa-
na juridica, s-a schimbat si clasificarea sistemului de
sanctiuni contraventionale: /) aplicate persoanei fizi-
ce s1 2) aplicate persoanei juridice.

Potrivit Codului contraventional al RM [38],
sanctiunile contraventionale aplicate persoanei fizi-
ce sunt: a) avertismentul; b) amenda; ¢) privarea de
dreptul de a desfasura o anumita activitate; d) priva-
rea de dreptul de a detine anumite functii; ) aplicarea
punctelor de penalizare; f) privarea de dreptul special
(dreptul de a conduce vehicule, dreptul de a detine
arma si de portarma); g) munca neremunerata in folo-
sul comunitatii; h) arestul contraventional.

Din continutul alin. (3) al art. 32. Sanctiunea
contraventionald, reiese caci si ca sanctiuni comple-
mentare pot fi aplicate numai ,privarea de drep-
tul de a desfiasura o anumitd activitate, privarea de
dreptul de a detine anumite functii si punctele de
penalizare”.

Insa, constatam faptul cd, in viziunea noastra, le-
gislatorul nu este consecvent, deoarece, in acelasi ca-
pitol, in art. 36. Aplicarea punctelor de penalizare,
este reglementat: ,,(1) In cazurile si in marimea pre-
vazute de sanctiunea normei contraventionale din ca-
pitolul XIII al cartii Intai, conducatorului de vehicul
declarat vinovat de sdvarsirea contraventiei, odata cu
aplicarea sanctiunii principale, i se aplicd un numar
de puncte de penalizare ca sanctiune complementara.

(2) Dacéa aplicarea sanctiunii in modul prevazut
la alin.(1) conditioneaza acumularea a 15 puncte de
penalizare, agentul constatator remite cauza contra-
ventionald spre examinare in instanta de judecata
competenta, care, odatd cu sanctiunea principala si cu
aplicarea punctelor de penalizare, aplicd privarea de
dreptul special de a conduce vehicule pe un termen de
la 6 Iuni la un an ca sanctiune complementara”, fapt
care vine in contradictie cu prevederile art. 32 alin.
(3). Inseamni ca, pentru una si aceeasi fapta insasi
legislatorul admite aplicarea a doud sanctiuni princi-
pale: amenda si privarea de dreptul special de a
conduce vehicule.

Analiza practicii documentdrii contraventiilor din
domeniul circulatiei rutiere (art. 228-245) si examina-
rii cauzelor respective, ne permite si formulam con-
cluzia cd aceasta lacuna a legii contraventionale atra-
ge dupa sine multiple incélcari al drepturilor omului
care se manifestd n aplicarea fatd de autorul unei
contraventii a doua sanctiuni principale.
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La  stabilirea  sistemului de  sanctiuni
contraventionale trebuie sd se tind cont de faptul
ca numarul lor prevazut de lege nu asigurd o apli-
care adecvata impotriva pericolului social al faptei
savarsite, ci calitatea si continutul lor, respectarea
strictd a procedurii contraventionale. Numarul mare
de sanctiuni contraventionale poate avea atat efect po-
zitiv, cat si negativ. Pozitiv, deoarece permite asigura-
rea mai ampla a individualizarii raspunderii, luarea in
consideratie a tuturor circumstantelor de savarsire a
contraventiei. Negativ, deoarece In masura in care cei
care aplica sanctiunile abuzeaza de diversitatea lor.

Regulile generale de aplicare a sanctiunii
contraventionale prevazute in dispozitiile normelor
din capitolul V al Cartii intai din CC al RM sunt:

» aplicarea sanctiunii numai pentru atingerea sco-
pului stabilit de legea contraventionala;

» aplicarea pedepsei contraventionale numai in
limitele sanctiunii contraventei comise;

» aplicarea unei sanctiuni echitabile in functie de
caracterul si de gradul prejudiciabil al contraventei
comise;

» aplicarea sanctiunii in strictd conformitate cu
prevederile CC al RM;

» luarea in consideratie, la aplicarea sanctiunii,
de caracterul valorilor sociale la care s-a atentat, de
persoana celui ce a atentat la aceste valori, de gradul
si forma vinovitiei lui, de circumstantele ce atenuea-
74 si de cele ce agraveaza raspunderea [39].

Daca persoana este declaratd vinovata de
savarsirea a doud sau mai multe contraventii ale caror
cazuri sunt examinate de unul si acelasi organ, atunci
se aplica cate o sanctiune pentru fiecare contraventie
in parte, stabilindu-se definitiv sanctiunea pentru un
concurs de contraventii prin absorbirea sanctiunii mai
usoare de sanctiunea mai grava ori prin cumul, total
sau partial, al sanctiunilor aplicate in limitele stabilite
de articolul care prevede sanctiunea mai grava.

Concluzie. Sanctiunea contraventionala poate fi
definitd ca o modalitate a sanctiunilor juridice, ca mij-
loc de protejare anormei juridice i ca o masura de con-
strangere statald prevazuta de legea contraventionald
si aplicata subiectului activ al contraventiei, In mo-
dul stabilit de lege, pentru savarsirea cu vinovitie a
contraventiei, avand drept scop ocrotirea valorilor so-
ciale, formarea unei conduite civice corecte a faptu-
itorului si prevenirea comiterii unor noi contraventii
atat de cétre persoana sanctionatd, cat si de catre alte
persoane.

Sanctiunea contraventionala trebuie sa fie
proportionala cu gradul de pericol social al faptei, iar
pentru una si aceeasi contraventie se poate aplica nu-
mai o sanctiune principald si una complementara. La
aplicarea sanctiunii pentru tentativa de contraventie
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se tine cont de circumstantele in virtutea cérora fap-
ta nu si-a produs efectul. Marimea sanctiunii pentru
tentativa de contraventie nu poate depasi trei sferturi
din maximul celei mai aspre sanctiuni prevazute la
articolul corespunzator.

Sanctiunea contraventionala este un element obli-
gatoriu al normei contraventionale materiale. Prin ea
se intelege o masurd de constrangere si de reeducare
aplicata subiectului activ al contraventiei, avand drept
scop, corectarea comportamentului neadecvat si pre-
venirea savarsirii unor noi contraventii.

Sanctiunea contraventionald se aplica doar celui
vinovat de comiterea contraventiei, neexistdnd ras-
pundere contraventionala pentru fapta altei persoane.
Nu existd sanctiune fard contraventie.

Consideram ca una oportuna completarea art. 32
alin. (5). Sanctiunile contraventionale aplicate per-
soanelor juridice, dupa cum urmeaza:

,»- suspendarea sau anularea, dupd caz, a avizu-
lui, acordului sau a autorizatiei de executare a unei
activitati;

- blocarea contului bancar;

- suspendarea activitatii agentului economic;

- retragerea licentei sau a avizului pentru anumi-
te operatiuni ori pentru activitate de comert exterior,
temporar sau definitiv;

- desfasurarea lucrarilor si aducerea terenului in
starea initiala”.

Sanctiunile indicate ar putea fi aplicate fie ca prin-
cipale, fie ca complementare.
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REZUMAT
Dreptul la ocrotirea sanatatii reprezinta un drept fundamental al persoanei, garantat de Constitutie (art. 36). Cetatenii
Republicii Moldova beneficiaza de protectia statului atat in tara, cat si in striinatate. Realizarea acestei sarcini este asigurata
si prin aplicarea constrangerii statelor fata de persoanele care atenteaza la sdndtatea persoanei si sanatatea publicd, inclusiv
a constrangerii statale, reglementate prin normele dreptului contraventional.
Cuvinte-cheie: sanatatea persoanei, sanatatea publica, constrangere statald, norme juridice de drept contraventional.

PUBLIC HEALTH AND HEALTH OF THE PERSON AS OBJECT OF PROTECTION UNDER THE
LEGAL RULES OF THE CONTRAVENTIONAL LAW

SUMMARY
The right to health protection is a fundamental right of the person guaranteed by the Constitution (Article 36). The ci-
tizens of the Republic of Moldova benefit from state protection both in the country and abroad. The fulfillment of this task
is ensured also by the application of the states’ constraints to the persons who face the health of the person and the public
health, including with state constraints regulated by the norms of the contraventional law.
Keywords: person’s health, public health, state constraint, legal rules of contraventional law.

wSdndtatea este o comoard pe care putini stiu sa o pretuiascd,

Introducere. Notiunea de ,,drepturi ale omului”,
nu are sens decat in cadrul unei societati organi-
zate, dotatd cu o putere organizatd si care actioneaza
in relatia dintre individ si stat, cu libertati de care indi-
vidul trebuie sa se bucure, cu dreptul sau la justitie Tn
conditiile stabilite prin lege, cu dreptul sau de a parti-
cipa la treburile publice si cu drepturile si indatoririle
sale asupra statului ca un drept la un nivel de viata sufi-
cient si la satisfacerea nevoilor sale fundamentale.

Dreptul la ocrotirea sanatatii, de rand cu dreptul la
viatd, la munca sau la un trai decent, este unul de
o importantd majord pentru fiecare cetatean in parte.
Nivelul de sanatate al populatiei constituie un factor
indispensabil de crestere economica pe care o inregis-
treazd la anumite etape o societate. O populatie sana-
toasa poate face mai rapid un salt economic, poate avea
un indice demografic mai bun, ceea ce inseamna asigu-
rarea unui viitor al tarii.

Statul de drept trebuie sa solutioneze problema pro-
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desi aproape toti se nasc cu ea”
(Hipocrate)

tectiei valorilor fundamentale ale omului, incat numa-
rul celor nesatisfacuti sa fie minimizat in agsa masura ca
el sd nu fie capabil de a destabiliza ordinea de conduita
in societate. Una din problemele prioritare ale statului
este asigurarea ordinii de drept, inclusiv prin activita-
tea de combatere a contraventionalitatii.

Dreptul contravetional este una din verigile siste-
mului national de drept, care constituie un mecanism
juridic de combatere a contraventionalitatii. Raspun-
derea contraventionala este unul din mecanismele care
are drept scop apararea i mentinerea ordinii de drept
in societate, apararea drepturilor si intereselor legiti-
me ale omului, inclusiv protectia sanatatii persoanei si
sanatatii publice.

Scopul acestei publicatii este de a arata legatura
dintre sdnatatea publica si sanatatea persoanei ca drept
fundamental al omului si raspunderii contraventionale
ca fiind un mecanism de aparare a drepturilor si liber-
tatilor fundamentale ale societatii.
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Materialele utilizate si metode aplicate. In
publicatie au fost utilizate lucrdrile monografi-
ce si publicatiile stiintifice consacrate protectiei
sanatatii persoanei si sanatatii publice, legislatia
contraventionald nationala si cea strdind care se refe-
ra la problema respectiva. Pentru realizarea scopului
propus au fost aplicate urmatoarele metode de cer-
cetare stiintifica: analiza comparativa, analiza logica,
sinteza etc.

Rezultate obtinute si discutii. Prin drepturi ale
omului intelegem 1n general drepturile inerente naturii
noastre, fard de care nu am putea trai ca fiinte uma-
ne. Drepturile si libertatile fundamentale ale omului ne
ingadduie sa dezvoltam si sa folosim din plin calitatile
noastre umane, inteligenta, darurile si constiinta noas-
tra, sa raspundem nevoile noastre spirituale sau de alta
natura. Ele izvorasc din nazuinta crescanda a oameni-
lor catre o viatd in care demnitatea si valoarea fiecaruia
sa fie respectate si protejate. Cu atat mai mult cu cat,
dupa cum se afirma in prima fraza a Declaratiei Uni-
versale a Drepturilor Omului, respectarea drepturilor
omului si a demnitatii umane “constituie fundamentul
libertatii, dreptatii si pacii in lume” [1].

Drepturile omului reprezinta principalele conditii
care permit fiecarei persoane sa-si dezvolte si sa-gi
foloseasca cat mai eficient calitatile: fizice, intelectu-
ale, morale, socio-afective si spirituale. Ele decurg
din inspiratia-tot mai mare-a omenirii la o viata in care
demnitatea si valoarea fiecaruia este respectata si pro-
tejata.

Drepturile fundamentale cetdtenesti reprezinta
acele drepturi ale cetatenilor care sunt esentiale pen-
tru existenta fizicd, pentru dezvoltarea materiald si
intelectuald a acestora, precum si pentru asigurarea
participarii lor active la conducerea statului. Dreptu-
rile fundamentale sunt acele drepturi subiective ale
cetatenilor, care sunt esentiale pentru viata, libertatea
si demnitatea acestora, indispensabile pentru libera
dezvoltare a personalitatii umane, drepturi stabilite si
garantate prin Constitutie si alte legi[2].

Exista unele criterii esentiale, unanim recunoscute
ce stau la baza clasificarii drepturilor si libertatilor fun-
damentale ale omului. Documentele internationale de
o importantd fundamentala ca, Declaratia Universald
a Drepturilor Omului, cele doua Pacte privind dreptu-
rile civile si politice si, respectiv, economice, sociale
si culturale din 1966, reflectd clasificarea drepturilor
si libertatilor fundamentale ale omului si cuprind doua
mari categorii principale:

a) drepturi si libertati civile si politice;

b) drepturi social-politice si culturale.

Drepturile civile reprezinta totalitatea de imputer-
niciri ale individului ce-i asigura individualitatea si ori-
ginalitatea 1n relatiile cu societatea. Din acest grup fac
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parte: dreptul la egalitate in drepturi, dreptul la viata,
libertate §i securitate personald, dreptul la inviolabi-
litatea vietii private, dreptul la apararea onoarei si a
bunului nume etc.

Drepturile politice determina posibilitatea partici-
parii oamenilor la administrarea statului si societatii:
dreptul la cetatenie, dreptul la uniune, dreptul de a or-
ganiza mitinguri, de a crea sindicate, dreptul de a par-
ticipa la demonstratii, manifestatii, dreptul de a alege
side afiales etc.

Drepturile economice reflecta aspectele economice
ale drepturilor naturale ale omului: dreptul la proprie-
tate privatd, dreptul de a poseda, folosi si dispune de
propria avere etc.

Drepturile sociale reflectd nivelul dezvoltarii mate-
riale intr-un stat concret, intr-o societate data si capa-
citatea acestora de a asigura omului un nivel decent de
viatd si protectie sociald, cum ar fi: dreptul la munca,
asigurarea sociala, dreptul la locuinga, dreptul la odih-
nd, ocrotire a sandtatii.

Drepturile culturale au o importanta deosebitd pen-
tru dezvoltarea multilaterald a omului si influenteaza
nemijlocit relatiile spirituale care conditioneaza inde-
pendenta si originalitatea In formarea conceptiei spiri-
tuale a personalitatii. Aici se includ: dreptul la studii,
libertatea creatiei literare, artistice, stiintifice, dreptul
de a utiliza limba materna etc.

Drepturile omului reprezinta drepturile fiintei uma-
ne inzestratd cu ratiune si constiintd i careia ii sunt
recunoscute drepturile sale naturale ca drepturi inalie-
nabile si imprescriptibile [3].

Conform art. 36 al Constitutiei Republicii Moldo-
va, dreptul la ocrotirea sdndtatii este garantat, mini-
mul asigurarii medicale oferit de stat este gratuit, si
structura sistemului national de ocrotire a sanatatii si
mijloacele de protectie a sanatatii fizice si mintale a
persoanei se stabilesc potrivit legii organice [4].

Pentru a desfasura o cercetare stiintifica referitoa-
re la protectia juridica a sanatatii publice si a sdnatatii
persoanei este necesar ca sa ne determindm asupra
definitiilor acestor sintagme.

Conform dictionarului explicativ al limbii romane
sinatatea persoanei este definta ca fiind o stare buna
a unui organism la care functionarea tuturor organelor
se face in mod normal si regulat.

Sinatatea publica este bundstarea sanitara, starea
de salubritate a Intregii populatii[5]. Ea reprezinta, sta-
rea de sanatate a populatiei 1n raport cu determinantii
starii de sanatate: socio-economici, biologici, mediu,
stil de viata, asigurarea cu servicii de sanatate, calitatea
si accesibilitatea serviciilor de sanatate.

Promovarea sanatati reprezinta procesul care ofera
individului si colectivitatilor posibilitatea de a-si con-
trola si imbunatati sanatatea, sub raport fizic, psihic si
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social si de a contribui la reducerea inechitatilor in sa-
natate [6].

In mod traditional, oamenii au definit sanatatea in
diferite moduri:

- 0 persoand de conducere cu structurd atleticd va
spune ca sanatatea Tnseamna practicarea cu regularita-
te a unui complex de exercitii i asigurarea unor mese
pregatite cu atentie pentru mentinerea unei greutati
normale si a unei conditii fizice bune;

- un medic va considera sdnatatea ca fiind absenta
bolii;

- un psiholog va argumenta ca sanatatea include ca-
pacitatea de solutionare a problemelor emotionale si a
traumelor.

In urma sintezei celor mentionate concluzionam ca
sandtatea reprezintd o garantie a libertatii individului,
toata existenta noastra, tot ce se intdmpla in psihismul
nostru este dominat de caracterul angajarii si libertatii.
Sanatatea reprezintd un concept complex cu cateva as-
pecte ce cuprind dimensiunea emotionala, intelectuala,
fizica, sociala si spirituala.

Sanatatea emotionala se referd la capacitatea de
exprimare si de solutionare a emotiilor unei persoane
intr-un mod constructiv.

Sanatatea intelectuald se refera la capacitatea de
evaluare a informatiei i de luare a unei decizii impor-
tante.

Sanatatea fizica se refera la conditia organismului
si la raspunsul acestuia in cazul vatamarii si a bolii.

Sanatatea sociald reprezinta capacitatea de a aran-
ja, de a se bucura, de a contribui i beneficia de relatiile
dezvoltate cu alte persoane.

Sanatatea spirituala se referd la sensul de consis-
tentd, armonie si de echilibru ce apare in promovarea
energiei si de educare a sanatatii in ansamblu [7].

Pentru a constientiza institutia raspunderii
contraventionale ca masura de constrangere statala fata
de persoanele care, cu vinovitie, atenteaza la sanatatea
persoanei si sanatatea publicd este necesar sa exami-
nam succint ce reprezintd dreptul contraventional ca
ramura a dreptului.

Dreptul contraventional, ca ramura de drept, nu este
doar o totalitate de norme juridice omogene, ci si un
ansamblu de norme, structurat in jurul unor norme cu
caracter de principiu.

Astfel, dreptul contraventional are un obiect propriu
de reglementare — o categorie aparte de relatii sociale,
care izvorasc din necesitatea de a instrui si a mentine
ordinea de drept in societate in domeniul faptelor ilici-
te calificate drept contraventii.

Prin normele sale, dreptul contraventional stabiles-
te limita faptelor ilicite calificate drept contraventii si
totodatd, sanctiunile aplicabile pentru nerespectarea
acestor norme.
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Norma de drept contraventional asigura prevenirea
si combaterea prompta a faptelor contraventionale prin
mijloace de drept contraventional.

Obiectul de reglementare a dreptului contraventionl
are la baza relatiile de aparare sociald, sub aspectul pre-
venirii §i combaterii contraventiilor.

Dreptul contraventional contine notiunile funda-
mentale ale institutiilor juridice, cum ar fi: contraven-
tia, contraventionalitatea, raspunderea contraventio-
nald, sanctiunea contraventionald si procedura contra-
ventionala.

Codul contraventional nu este altceva decat o mate-
rializare juridica a dreptului contraventional, ca ramura
distinctd a dreptului [8].

In orice comunitate sunt stabilite reguli de conduita
si mecanisme de protectie a acestora, inclusiv cel juri-
dic. Respectarea acestor reguli de conduita constituie
garantia mentinerii ordinii sociale si celei de drept.

In cazul neconformarii regulilor de conduita sta-
bilite in dispozitiile normelor juridice materiale, sunt
puse in pericol valorile sociale protejate prin lege, fapt
pentru care statul se obliga sa reactioneze prin aplica-
rea, de rand cu metoda de convingere, a metodei de
constrangere.

Constrangerea ca metoda de administrare in dome-
niul asigurarii ordinii de drept, la randul sau, in func-
tie de scopul aplicarii ei si faza (etapa) procedurala in
care ea se intrebuinteaza, se divizeaza in cinci grupe
de mdsuri:

o de prevenire;
de curmare (stopare);
de constrdngere procesuald,
sanctiunile contraventionale;
madsurile de resocializare.

Aplicarea acestor masuri, in modul stabilit de lege,
constituie continutul raspunderii contraventionale.

Masurile administrative de prevenire se aplica atat
fatda de persoana care deja a fost in conflict cu legea,
in scopul neadmiterii (prevenirii) comiterii din partea
ei a noilor contraventii, cat si pentru a influenta asupra
cauzelor si conditiilor ce favorizeaza comiterea con-
traventiilor.

Masurile de curmare (stopare) se aplica in cazul in
care a aparut necesitatea Intreruperii raportului juridic
de conflict aparut, in scopul minimalizarii consecinte-
lor negative a acestui raport, neadmiterii (prevenirii)
unui ilicit mai grav.

Masurile de constrangere procesuala au drept scop
indeplinirea procedurii contraventionale, in strictd co-
respundere cu prevederile normelor procesuale, pro-
tectia drepturilor participantilor la proces, asigurarea
onordrii obligatiilor al fiecarui participant la proces si
desfagurarea normala a justitiei.

Réspunderea contraventionala este cea mai aspra
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si cea mai eficace forma a constrangerii statale ce se
aplica in domeniul combaterii contraventionalitatii. Ea
poate fi folosita doar fatd de autorul faptei contraven-
tionale, comisa cu vinovitie, in baza legii si in ordinea
stabilita de lege. Ea constituie reactia statului si socie-
tatii, in general, la atentarea valorilor sociale protejate

prin lege, la neonorarea drepturilor si libertatilor
constitutionale a celorlalti membri ai societatii. Apli-
carea raspunderii contraventionale are drept scop asi-
gurarea nu doar a protectiei valorilor sociale reglemen-
tate de lege, prin aplicarea fata de autorul ilicitului a
constrangerii statale, ci reeducarea si resocializarea lui
[9].

Unul dintre totalitatea drepturilor fundamentale ale
omului care sunt aparate de legea contraventionala este
dreptul la sanatate.

Dreptul la sanatate este dreptul fiecarei persoane de
a avea acces si a utiliza serviciile institutiilor, marfurile
si conditiile necesare pentru atingerea starii optime de
sandtate.

Legislatia In vigoare stabileste responsabilitatea
statului pentru protejarea sanatatii, prosperitatii si se-
curitatii cetatenilor, iar sistemul de sanatate publica isi
asuma responsabilitatea sociald pentru sanatatea gene-
rala si utilizarea cat mai eficientd a resurselor pentru
realizarea scopurilor sanitare universale[10].

Incélcarea legii este o problema actuala cu care se
lupta organele competente de stat.

Protectia sanatatii publice si a persoanei, constituie
o0 obligatie primordiala si a autoritatilor administratiei
publice centrale si locale precum si a tuturor persoane-
lor fizice i juridice.

Réspunderea contraventionala este unul din meca-
nismele de protectie ale drepturilor si libertatilor oa-
menilor, inclusiv dreptului la sanatate ca fiind unul din
drepturile fundamentale a omului.

Doar prin sanctionare si raspundere se realizeaza
scopul legii contraventionale: apararea drepturilor si
libertatilor legitime ale persoanei, ocrotirea sanatatii
omului, apdrarea proprietatii, ordinii publice.

Problemele sanatatii omului sunt reflectate in ca-
pitolul VII al Codului Contraventional al Republicii
Moldova ,,Contraventii ce atenteazd la sandtatea po-
pulatiei, sandtatea persoanei, la starea sanitar-epide-
miologica”.

Ne vom referi doar la un articol din acest capitol al
legii contraventionale si anume, articolul 85. Procura-
rea ori pastrarea ilegala de droguri, precursori, etno-
botanice §i a analogilor acestora in cantitati mici sau
consumul de droguri fard prescriptia medicului[11].

Problema drogurilor constituie marea provocare
pentru sistemul educational in secolul XXI.

De cele mai multe ori, dacd nu se intervine efici-
ent, consumul si dependenta de droguri sunt drumul
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spre boala si pierderea progresiva a ,,eului”. Semnele
principale care confirma dependenta organismului
persoanei de droguri sunt: slabirea si eliminarea voin-
tei, erodarea vietii afective si subminarea unei activitati
ordonate a gandirii, plus leziunile corporale.

Toate drogurile au in comun mai multe efecte dau-
ndatoare sandtatii. Printre acestea se numara: imbatra-
nirea prematura, iritabilitate, agitatie, agitatie continua,
dureri de cap, ritm alert al inimii, crampe stomacale,
stari psihotice, leziuni ale rinichilor si plamanilor, sla-
birea sistemului imunitar, tulburari ale dezvoltarii la
copiil nendscuti, pierderea progresiva a eului, adica
tulburari ale functiei eului si ale autocontrolului la ni-
vel corporal, sufletesc si spiritual [12].

In urma acesteia si a altor cercetéri stiintifice a
narcomaniei concluzionam ca starea de fapt privind
dependenta de droguri a unui grup mare de populatie
cat si a nivelului contraventionalitétii, la general, pen-
tru Republica Moldova este o situatie alarmanta.

Potrivit datelor Biroului National de Statistica al
Republicii Moldova, in anul 2016 au fost constatate
417,5 mii contraventii. In medie, la 1000 de persoane
revin 112 cazuri de contraventii constatate [13].

In structura contraventionalitatii, contraventiile ce
atenteazd la sandtatea populatiei, persoanei, la starea
sanitar-epidemiologicad au constituit 24,5 mii, inclusiv
in cazul a 20,2 mii a fost aplicatd pedeapsa.

Un pericol social sporit pentru starea sanatatii
publice prezintd contraventiile ce tin de consumul
substantelor narcotice fara prescrierea medicului. Po-
trivit datelor statistice, la 31 decembrie 2015, in Repu-
blica Moldova in baza de date a IMSP a Dispensaru-
lui Republican de Narcologie erau inregistrati oficial
11 045 de consumatori de droguri [ 14].

Anual au fost puse la evidenta cazuri noi dupa cum
urmeaza: anul 2006 — 1009 de consumatori; anul 2007
—1023; anul 2008 — 1116; anul 2009 — 1333; anul 2010
—1304; anul 2011 — 1062; anul 2012 — 834; anul 2013
—713; anul 2014 — 854; anul 2015 — 923 de persoane
[15].

Numarul consumatorilor de droguri la 100 mii de
locuitori a constituit: anul 2006 — 206,4 de persoane;
2007 — 216,6; 2008 — 230,7; 2009 — 246,9; 2010 —
255,4;2011 —265,4;2012 —268,2; 2013 —280,8; 2014
—294.8; 2015 —296,5 de persoane[16].

Analiza studiilor doctrinare si a practicii privind com-
baterea narcomaniei, precum si studierea experientei
unor persoane de vaza a activitatii lor din acest domeniu,
ne permite sa constatam faptul ¢ in vizorul organelor de
drept si celor de ocrotire a sanatatii publice cade numai
fiecare al zecelea din consumatorii reali.

Chiar si aceste date, care sunt departe de realitate,
ne demonstreaza convingator ca acest fenomen soci-
al periculos este in permanenta crestere si prezinta un
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pericol social sporit pentru starea sanatatii publice a
societatii.

La reducerea riscurilor ce tin de traficul ilegal de
droguri, 1n special, consumul lor fard prescrierea me-
dicului, de rand cu organele ocrotirii sandtatii, un rol
important le revine organelor de politie.

Politia contribuie la crearea unui mediu favorabil
pentru serviciile de sanatate cu scopul de a oferi ingri-
jire persoanelor vulnerabile, printr-o serie de actiuni,
printre care:

- evitarea apropierii sau urmaririi clientilor sau per-
sonalului serviciilor de sanatate cand acestea apeleaza
la aceste servicii. Evitarea patrularii in imediata apro-
piere a unui serviciu de reducere a riscurilor;

- oferirea recomandarilor serviciilor relevante in
curs de desfasurare;

- referinta la abordari bazate pe dovezi pentru a in-
forma utilizarea eticd de discretie cand vine vorba de
comportamente incriminate;

- efectuarea metodelor de investigare etice, in ceea
ce priveste 1n special violenta bazata pe gen;

- consultarea, audierea si raspunderea la problemele
persoanelor vulnerabile.

Aceste schimbari conduc la o serie de rezultate po-
zitive, inclusiv:

- reducerea ratelor HIV;

- securitatea sporita in randul femeilor;

- reducerea vulnerabilitdtii la HIV, inclusiv in ran-
dul prietenilor si familiilor grupurilor incriminate;

- marirea modalititilor de a raporta abaterile
politiei;

- cresterea legitimitatii politiei prin dezvoltarea in-
crederii Intre politie si comunitate [17].

Concluzii. Drepturile omului reprezinta acele ga-
rantii ce apartin oricarei fiinte umane datorita simplului
fapt de a fi om. Dreptul la sanatate reprezinta unul din-
tre drepturile fundamentale ale omului, fiind un drept
natural si inalienabil. Legislatia in vigoare a Republi-
cii Moldova stabileste ca statul este responsabil pentru
protejarea si ocrotirea sanatatii cetdtenilor. Statul de
drept trebuie sa solutioneze astfel problema protectiei
valorilor sociale, prin asigurarea ordinii de drept, in-
clusiv prin activitatea de combatere a contraventionali-
tatii. Dreptul contraventional este una din verigile sis-
temului national de drept care are drept scop protectia
juridicd a unor valori sociale determinate, solutionarea
raporturilor juridice aparute in procesul activitatii de
combatere a contraventionalitatii. Prin normele sale
dreptul contraventional stabileste limita faptelor ilici-
te calificate drept contraventii i, totodata, sanctiunile
aplicabile pentru nerespectarea acestor norme.

Consideram ca fiind oportuna modificarea
legislatiei contraventionale (Codul contraventional al
RM, art. 16 alin. (2)), privind stabilirea varstei raspun-
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derii contraventionale pentru consumul de droguri fara
prescriptia medicului, incepand cu 16 ani. Aceastd mo-
dificare, indiscutabil, va spori activitatea cu privire la
protectia sanatatii publice.

Activitatea organelor statale, privind supravegherea
procesului de conformare cu regulile de conduita in so-
cietate, stabilite si protejate prin normele materiale ale
dreptului contraventional, i activitatea de prevenire a
contraventiilor se desfagoara numai prin aplicarea me-
todelor de convingere fata de subiectii dreptului con-

convingerii, statul aplicd masurile de constrangere in
scopul conformarii regulilor stabilite de conduitd. So-
cietatea este 1n drept sd se apere §i sd ia masuri, prin
organele de stat competente, fatd de orice persoand
care Incalca legea si normele de convietuire sociala.
Raspunderea contraventionald urmareste scopul, de
a ocroti valorile sociale protejate de normele juridice
contraventionale, de a reeduca in spiritul respectrii
ordinii de drept a persoanei care a savarsit cu vinovatie
o contraventie, si de a preveni savarsirea altor fapte an-
tisociale de acest gen.
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REZUMAT
Rezultatele activitatii politiei in domeniul combaterii infractionalitatii si a contraventionalitatii, in mare masura, depind
de determinarea legala si optima a functiei publice politienesti si a statutului juridic al politistului.
Scopul care sta in fata oricarui organ de politie poate fi atins numai atunci cand vor fi corect evidentiate sarcinile si
functiile, cerintele care vor fi Tnaintate fata de persoanele care vor fi incadrate in aceste functii, responsbilitatea si raspunde-

rea lor pentru onorarea functiilor respective.

Cuvinte-cheie: functie publica, functionar public cu statut special, criminalitate, contraventionalitate, responsabilitate,

raspundere.

POLICY FUNCTION AND LEGAL STATUS OF THE POLICEMAN

SUMMARY
The results of police activity in the field of combating crime and contravention largely depend on the legal and optimal
determination of the police public function and the legal status of the policeman.
The aim in front of any police body can only be achieved when the tasks and functions, the requirements that will be
advanced to the persons who will be assigned to these positions, their responsibility and their liability for the fulfillment of

the respective functions will be correctly highlighted.

Keywords: public function, civil servant with special status, criminality, contravention, responsibility, liability.

ntroducere. Statutul juridic al politistului si

functia publica politieneascd este reglementa-
tatd in ,,Legea cu privire la functia publica si statutul
functionarului public”, ,,Legea cu privire la activita-
tea Politiei si statutul politistului”.

Politistul este un functionar public cu statut special,
care are ca scop de a apara drepturile si libertatile fun-
damentale ale persoanei prin activitati de mentinere,
asigurare si restabilire a ordinii si securitétii publi-
ce, de prevenire, investigare si descoperire atit a
infractiunilor, cat si a contraventiilor.

Functia publica si statutul ei juridic se instituie de
Parlament, Presedintele Republicii Moldova, Guvern,
alte autoritati publice centrale sau locale, in limita
competentei lor.

Politia Republicii Moldova este un organ deosebit
(armat) al puterii executive, care are statut de organ
de serviciu public si nu de simplu organ insarcinat cu
aplicarea legii. Asadar, politia este Tnsarcinatd sa asi-
gure ordinea, linistea si securitatea sociald, siguranta
cetatenilor, a avutului public si privat, impunandu-le la
nevoie, prin constrangere, obligatia respectérii legii.

Scopul acestei publicatii este studierea cat mai
detaliata a statutului juridic al politistului si statutul
juridic al functiei publice politienesti.
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Rezultate obtinute si discutii. Intr-un stat de
drept, suveranitatea statului se realizeaza prin orga-
nele celor trei verigi ale puterii: organele puterii legis-
lative, ale celei executive si ale puterii judecatoresti.
Toate aceste organe sunt infiintate pentru a realiza in-
teresele generale ale societatii in cadrul suveranitatii
statului. Ele isi indeplinesc atributiile in limitele sta-
bilite de organele reprezentative ale statului.

In acest sens, art. 2 alin. (1) din Constitutia Repu-
blicii Moldova[1] prevede: ”Suveranitatea nationala
apartine poporului Republicii Moldova, care o exer-
citd in mod direct si prin organele sale reprezentative,
in formele stabilite de Constitutie, iar in alineatul 2
al aceluiasi articol se stipuleaza ca ,,nici o persoand
particulara, nici o parte din popor, nici un grup social,
nici un partid politic sau o altd formatiune obsteasca
nu poate exercita puterea de stat In nume propriu”,
text inspirat din art. 3 al Declaratiei drepturilor omu-
lui, adoptata in Franta[2].

Am citat acest text pentru a evidentia ca Intr-un
stat de drept suveranitatea nationala apartine poporu-
lui si nu unui grup sau unei singure persoane. Infiin-
tate potrivit Constitutiei, organele proprii ale fiecarei
puteri primesc sarcina de a infaptui in practica o anu-
mita functie — legislativa, executiva sau judecatoreas-
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ca — care se exercitd in scopul satisfacerii intereselor
generale ale societatii.

Determinat de ceea ce le deosebeste, cele trei puteri
isi creeaza organe care sa indeplineasca functiile spe-
cifice ce le revin. Pentru realizarea functiilor statului
se infiinfeaza servicii publice corespunzatoare care, la
randul lor, sunt dotate cu functii publice, adica cu atri-
butii, puteri si competente specifice sarcinilor pe care
acestea le realizeaza in scopul satisfacerii intereselor
generale ale societatii — scopul si finalitatea statului si
a entitatilor sale administrativ-teritoriale.

Bazele constitutionale ale functiei publice in
Republica Moldova, in principal, se regisesc in
continutul art. 39 ,.Dreptul la administrare”, alin. (2)
din Constitutie care prevede: ,,Oricérui cetitean i se
asigura, potrivit legii, accesul la o functie publica”.

Mecanismul de realizare a acestei prevederi
constitutionale a fost elaborat in ,,Legea serviciului
public nr. 443-XIII din 4 mai 1995, ,,Legea cu privi-
re la functia publica si statutul functionarului public
nr. 158 din 04.07.2008”.

In literatura juridica, exista diferite notiuni cu pri-
vire la definirea functiei publice.

V. Prisacaru considera ca functia publica este o
grupare de atributii, puteri si competente, stabilite,
potrivit legii, in cadrul unui serviciu public, infiintat
in scopul satisfacerii, In mod continuu si permanent,
de céatre functionarii publici, numiti sau alesi in aceste
functii, a intereselor generale ale societatii.

Prof. P. Negulescu mentiona ca ,,functia publica
este complexul de puteri si competente organizate de
lege pentru satisfacerea unui interes general in vede-
rea de a fi ocupatd, temporar, de un titular (sau mai
multi), persoand fizica care, exercitind puterile in
limitele competentei, urmareste realizarea scopului
pentru care a fost creata functiunea”[3].

Traditional, notiunea de functie publica reprezinta
o categorie fundamentald a dreptului administrativ, ea
fiind strans legata de notiunea de activitate, autoritate,
organ etc. [4].

In sens mai restrans, politia administrativa se ca-
racterizeaza prin natura sa preventiva, in scopul men-
tinerii ordinii publice prin regulamente de politie si
masuri de asigurare a linistii publice si securitatii pu-
blice.

Ca atare, scopul politiei administrative este ordi-
nea publicd, exprimata prin clasica triada: liniste, se-
curitate si salubritate publica[5].

Potrivit art. 7 alineatul 1 din Legea Serviciului Pu-
blic [6], functia publica si statutul ei juridic se insti-
tuie de Parlament, Presedintele Republicii Moldova,
Guvern, alte autoritati publice centrale sau locale, in
limita competentei lor.

Din analiza dispozitiilor legale, ca si din opiniile
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exprimate in literatura juridica [7], rezulta unele tra-
saturi specifice ale functiei publice, cum ar fi:

a) reprezintd un complex de atributii §i responsa-
bilitati stabilite de legiuitori;

b) este permanenta (are caracter de continuitate,
fiind creata prin lege), in sensul ca sunt infiintate pen-
tru satisfacerea unui interes general, in mod perpetuu,
adica fara limita de timp si fara intermitenta;

c) este creata de lege si In baza legii prin hotarare
de guvern;

d) are o functionare continua;

e) este creatd si realizeze satisfacerea intereselor
generale si a celor locale;

f) persoana fizica care o detine este investita legal
in functie si o exercita In baza si executarea legii;

g) functia publica se ocupa prin numire, in condi-
tiile legii;

h) nu poate constitui obiectul intelegerii intre parti
si nici nu poate fi stabilitd prin contract, fiind infiin-
tatd pe o baza legala, ea poate fi schimbata in mod
unilateral fard acordul titularului, persoana fizica ce
o detine.

Factorul comun si definitoriu pentru toate functiile
publice din cadrul administratiei publice este existen-
ta ansamblului de atributii (drepturi si obligatii) pre-
vazute de lege, ce reprezinta si competenta autoritatii
sau institutiei publice dintr-un domeniu sau altul de
activitate. In acelasi timp, acest ansamblu de drepturi
si obligatii formeaza si continutul juridic complex
dintre persoana fizica respectiva care l-a investit [8],
adicad se da nastere unui raport juridic de functie, in
care una dintre parti este autoritatea publica, iar cea-
lalta este functionarul public.

Functia publica politieneasca poate fi definitd ca
functie ce asigura buna organizare interna a societatii
si respectul regulilor care actioneaza in sanul acesteia
prin masuri coercitive sau, daca situatia impune, prin
apelul la folosirea fortei.

Se poate nota ca multe dintre definitiile date func-
tiei politienesti sunt de tip enumerativ.

De exemplu, definitia datd de Codul Brumaire
An IV — politia este institutia indreptata sa mentina
ordinea, libertatea, proprietatea, siguranta individua-
13” sau cea datd de Marea Enciclopedie Franceza din
1910 - ,,nu se cunoaste din pacate societate cat de pu-
tin organizatd fara ca sa nu existe in aceasta o politie
care sd asigure supunerea fata de reprezentantii statu-
lui si aplicarea prescriptiilor dictate de sefi”.

Functia publica politieneasca este un ansamblu de
sarcini legale de interes general infaptuite de politis-
tii — functionari publici in beneficiul comunitatii si al
statului [9].

Putem concluziona cé de la o tara la alta, politia,
ca structura, este subiect principal al activitatii statale
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cu caracter politienesc si indiferent de subordonare
(fie direct sefului statutului ca Comandant Suprem
al Fortelor Armate, fie Ministerul Justitiei, fie celui
al Apararii, fie Ministerului Afacerilor Interne etc.),
politia indeplineste 1n cadrul societatii misiuni speci-
fice cum ar fi:

- lupta  impotriva  criminalitatii si a
contraventionalitdtii care  presupune atributii
de prevenire si curmare, cercetare penald sau
contraventionald, urmarire si reprimare a subiectilor
activi ai infractiunilor sau contraventiilor comise;

- desfasurarea unor activitati administrative (or-
ganizarea circulatiei rutiere, supravegherea respecta-
rii regimului de frontierd, de pasapoarte si de aflare in
tard a persoanelor striine, organizarea si asigurarea
securitatii antiincendiare);

- informarea autoritatilor legal constituite (Parla-
mentul, Presedintele Republicii Moldova, Guvernul)
privind asigurarea ordinii de drept, realizarea poli-
ticilor in domeniul combaterii infractionalitatii si a
contraventionalitatii;

- aplicarea legii, la nevoie, chiar prin folosirea
fortei.

Asadar, politia este insarcinata sa asigure ordinea,
linistea si securitatea sociald, siguranta cetatenilor, a
avutului public si privat, impunandu-le la nevoie, prin
constrangere, obligatia respectarii legii.

Generalizand concluziile, trebuie sd pornim de la
ideea ca politia Republicii Moldova este un organ de-
osebit (armat) al puterii executive, care are statut de
organ de serviciu public si nu de simplu organ insar-
cinat cu aplicarea legii.

Totodata, 1n baza prevederilor punctului 5 al Co-
dului deontologic politienesc al Republicii Moldova,
politia Republicii Moldova este un organ public sta-
bilit prin Legea cu privire la activitatea Politiei si sta-
tutul politistului [10].

In Legea cu privire la activitatea Politiei si statutul
politistului nu este determinata definitia ,,functiei pu-
blice”. Functia publica politieneascd poate fi defini-
ta ca ansamblul de sarcini legale, de interes general,
infaptuite de politistii — functionari publici, in benifi-
ciul comunitatii si al statutului.

Potrivit unei alte opinii, functia publicd
politieneasca este definita ca fiind functia ce asigura
buna organizare internd a societdtii si respectul re-
gulilor care actioneaza in sanul acesteia prin masuri
coercitive sau daca situatia impune, prin apelul la
folosirea fortei.

Deci, politia este insircinatd si asigure ordi-
nea, linistea si securitatea unei colectivitati sociale,
siguranta cetatenilor, a avutului public si privat, im-
punandu-se la nevoie, prin constrangere, obligatia
respectarii legilor. Exercitarea functiei publice
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politienesti trebuie conceputa in cadrul unui serviciu
care actioneaza in benificiul comunitatii.

La randul sau, statutul juridic al politistului este
determinat de functia publica politieneasca in care el
este incadrat.

In literatura de specialitate sunt diverse opinii re-
feritoare la conceptul statutului juridic al politistului,
structura si continutul lui.

In opinia savantilor romani Costin M. si Muresan
M. definirea notiunii isi gaseste originea in expresia
latina ,,status”, care desemna atributele necesare do-
bandirii personalitatii fara de care persoana era lipsita
de posibilitatea exercitirii depline a drepturilor sale
[11].

Intr-o alta acceptiune latinescul ,,status” inseamna
stare, statut. Deci, prin statutul subiectului de drept
(statutul juridic al subiectului) se Intelege starea lui
de drept, caracterizatd printr-un sistem de drepturi si
obligatii [12].

Cercetdtorul moldovean dr. Serghei Turcan con-
sidera cd statutul functionarului public reprezin-
ta totalitatea normelor juridice care reglementeaza
situatia juridica obiectivd a functionarilor publici,
determinand drepturile, obligatiile garantiile lor lega-
le, precum si responsabilitatea functionarului public.
In general, statul juridic al functionarului public este
menit sd creeze conditii necesare pentru exercitarea
atributiilor de serviciu, si garanteze stabilitatea lor in
functie, drepturile si asistenta sociala[13].

Profesorul M. Preda considera, ca intr-un sens
restrans, notiunea de statut al functionarilor publici
ar putea fi identificatd doar prin actul normativ care
reglemeteaza conditia juridicd generald a acesto-
ra, cerintele privind dobandirea si pierderea acestei
calitati, drepturile si indatoririle care le revin, regimul
juridic al raporturilor, in care intrd 1n baza calitatii de
functionar public [14].

Suntem de acord cu opinia savantului rus R. Hal-
fina, potrivit careia, notiunea ,,statut juridic” nu este
pe deplin investigata si este necesar de a o utiliza pen-
tru caracterizarea generald a stérii cetateanului sau
institutiei in societate, deoarece notiunea ,,capacitatea
juridica” mai des se aplica pentru a caracteriza per-
soana sau institutia intr-un cerc determinat de relatii
publice[15].

Savantii rusi S. Alexeev, R. Halfina si altii, in lu-
crarile sale teoretice considera ca sensul notiunii de
»statut” in deplind masura corespunde laturii stabile,
de baza a starii juridice a subiectului care include atat
calitatea de subiect al dreptului, cat si alte drepturi
si obligatii generale (constitutionale). Drepturile si
obligatiile concrete reflecta, mai degraba, specificul
capacitatii juridice reale a persoanei, in legiturd cu
existenta unor factori juridici si nu capacitatea gene-
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rala a persoanei Intr-un sistem de drept concret[16].

In esentd, aceastad pozitie a savantilor rusi nu
este indiscutabild, deoarece separarea drepturilor si
obligatilor generale care rezultd din Constitutie, de
fapt, duce la crearea statutului juridic al persoanei 1n-
tr-o forma juridica abstractd, 1dsand 1n afara statului
juridic alte drepturi si obligatii instituite de alte ra-
muri ale dreptului.

Astfel in opinia savantilor romani Ivan Stelian si
Ionitd Tudor, statutul juridic al politistului poate fi
definit ca un ansamblu de drepturi si obligatii pro-
fesionale si personale conferite de functia exercita-
ta, conform legii, in una dintre structurile aparatului
politenesc, 1n slujba comunitatii [17].

Daca unii autori considera ca organul de stat poarta
obligatii fatd de stat, iar drepturile sale sunt exercitate
in cadrul activitatii externe fatd de persoanele juridice
si fizice [18], sustinem parerea ca ,,dreptul subiectu-
lui de drept de a efectua actiuni de importanta juridi-
ca este in acelasi timp si obligatia lui de a actiona”.
Astfel spus ,,organul de stat este obligat sd-si exercite
drepturile, deoarece aceste drepturi fatd de celelate
subiecte constituie, in acelasi timp si obligatiile lor
fatd de stat[19].

Recunoasterea dreptului politenesc, ca parte com-
ponenta a dreptului public, In procesul de studiu a
structurii si rolului organelor cu atributii politienesti
in cadrul statului de drept, impune cu necesitate si
analiza situatiei juridice a personalului care compu-
ne aparatul politiei, a drepturilor si obligatiilor ce i
revin din legile tarii, a nasterii si incetdrii raportului
de serviciu si a altor aspecte ce tin de statutul juridic
al functionarului care actioneaza in sistemul fortelor
publice politienesti [20].

In opinia noastra, la sporirea eficientei organelor
politienesti ale Republicii Moldova poate contribui:
cresterea nivelului puterii juridice ale statutului ju-
ridic al politistului, inclusiv prin reglementarea lui
constitutionald; reglementarea prin acte legislative a
procedurii politienesti; ajustarea exigentelor raspun-
derii politistilor la cele ale functionarilor publici; in-
cadrarea in functiile care nu necesitd pregétire speci-
ala si imputerniciri ale personalului civil.

Savantul rus D. D. Tabria sublinia ca statutul or-
ganului de stat, fiind fenomen juridic, poate fi con-
stituit doar din elemente de drept, evidentiazd unele
dintre ele, cum ar fi: denumirea organului, ordinea si
mijlocul de constituire, aria de activitate, scopurile
activitatii, sarcinile si functiile, volumul si caracterul
imputernicirilor etc. [21].

Pentru dezvoltarea multilaterald a continutului sta-
tutului juridic al politistului in literatura de specialitate
sunt examinate elementele acestuia ca unitate primara
organizatorica-structurald a organului politienesc.
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Consideram ca serviciul politienesc este un servi-
ciu public special, particularititile exercitarii caruia
sunt reglementate atat de ,,Legea serviciului public”,
cat si de ,,Legea cu privire la activitatea Politiei si
statutul politistului”, deoarece 1n acceptiunea lui Sla-
nicescu I. P. ,,Numai 1n cadrul unor servicii publice
putem vorbi de functii publice, de functionari publici
si de statutul juridic al acestora” [22], statutul juridic
al politistului trebuie sa includa elementele statutu-
lui juridic al functionarului public cu particularitatile
specifice.

Savantul rus D. N. Bahrah, considera ca este
rational de a grupa elementele statutului juridic in
blocuri. Referitor la statutul juridic al subiectelor de
stat colective, savantul propune de a evidentia urma-
toarele blocuri de elemente [23]: de scop; organizato-
rico-structural; de competenta.

In viziunea noastra, propunerea de a grupa elemen-
tele statutului juridic in blocuri este reusita si valabila
si pentru statutul juridic al functionarului public, in-
clusiv al politistului, deoarece permite de a-1 examina
nu numai ca o totalitate a elementelor, ci ca un sistem,
cu o structura determinata.

Blocul elementelor, ce vizeaza scopul, ocupa un
rol important in structura statutului juridic al functiei,
deoarece [24]:

a) impune sa se ghideze de sarcinile incumbate si
sd nu se eschiveze de realizarea lor;

b) serveste drept suport juridic pentru determina-
rea volumului imputernicirilor necesare;

c) reprezintd baza juridicd pentru instituirea ras-
punderii care survine dupa neindeplinirea sarcinilor
[25].

Sustinem opinia savantului rus B. M. Lazarev care
considerd ca competenta organului de stat reprezin-
td un sistem de imputerniciri-drepturi si obligatii ce
poartd un caracter de autoritate extern [26].

Mai multi autori considera la fel, insé unii includ in
competenta si sarcinile organului (functie) [27]. Consi-
deram ca nu este logic de a comasa scopurile statutului
juridic cu mijloacele de atingere a acestora.

Luand in consideratie ca orice functie trebuie sa fie
supusa scopului, se Intreprindd masuri pentru realiza-
rea ei, iar unii autori confunda sarcinile cu functile pe
care trebuie sa le exercite un organ si este explicabila
din acest punct de vedere tendinta de a include sarci-
nile in competenta.

Determinarea functiilor ce decurg din sarcinii-
le incumbate organului de stat este destul de dificil.
Pentru fiecare organ in parte, in dependenta de me-
nirea sa, functiile generale de administrare obtin un
continut corect, transforméandu-se in functii speciale,
caracteristice subiectului corespunzator al adminis-
trarii [28].
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In opinia noastrd, mai aproape de adevir este
Lazarev B.M., care considerda ca competenta este
limitata prin functiile care sunt puse in sarcina or-
ganului in sfera corespunzatoare de activitate. Ast-
fel apar drepturile si obligatiile pentru indeplinirea
functiilor In cauza [29], deci, are loc doar reglemen-
tarea normativd a competentei, iar continutul ei ra-
mane acelasi — atributiile (drepturile si obligatiile).

In calitate de element al competentei pot fi exa-
minate drepturile si libertdtile organului la indepli-
nirea functiilor in aria de competenta [30].

Exista pédreri ale unor autori, conform carora
raspunderea trebuie inclusd in competentd [31]. Nu
suntem de acord cu opinia unor autori precum ca ras-
punderea este: ,,un mod de indeplinire a obligatiilor
juridice” [32] si ,,obligatia de a suporta masurile de
constrangere statala” [33], deoarece chiar si in alte
acceptiuni, continutul ei difera esential de continutul
obligatiilor ca element al competentei care au, dupa
cum am mai mentionat, un caracter autoritar extern.

Sustinem parerea savantului roman M. Costin
care defineste raspunderea ca un complex de drep-
turi si obligatii conexe, care in conformitate cu legea
se nasc ca urmare a savarsirii unei fapte ilicite si
care constituie cadrul de realizare a constrangerii de
stat prin aplicarea sanctiunilor juridice [34].

Reiesind din cele expuse este evident ca nu pot
fi unite doua institutii juridice diferite, cum sunt rds-
punderea juridicd si competenta sau consecintele
pentru neindeplinirea conduitei prevazute de lege si
atributiile organului de stat (functiei). Consideram
cd raspunderea juridica poate fi un element distinct
al statutului juridic.

Blocul organizatoric al elementelor statutului ju-
ridic al organului de stat reflectd ordinea constituirii,
statornicirii, schimbdrii si lichiddrii structurii sale
organizatorice, ordinea finantarii organului etc.

Cat priveste statutul juridic al functiei, apoi
pentru acesta blocul organizatoric include ordinea
obtinerii functiei, satisfacerii serviciului si incetarii
relatiilor de serviciu.

Evident ca astazi democratizarea vietii sociale n
Republica Moldova, exigentele sporite fata de ser-
viciile publice, cresterea nivelului culturii juridice a
populatiei, determina sporirea rolurilor normelor de-
ontologice atat in activitatea functionarului public,
cat si a altor reprezentanti ai organelor de stat, in
deseobi, a politistilor.

De altfel in opinia doamnei Claudia Craciun ,,la
relatiile interumane au existat intotdeauna subtilitati
care nu pot fi fixate pe buchia legii, iar aceste
subtilitdti tin, ca regula, de domeniul eticii” [35].
In activitatea functionarului public acest aspect
este cel deontologic, caci acume orientarea lui eti-
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ca defineste felul in care 1si va realiza el obligatiile
sale......”.

Consideram ca argumentele expuse sunt valabile
si pentru functia de politist si demonstreaza necesi-
tatea includerii in componenta statutului juridic al
politistului a normelor deontologice [36].

Scopul deontologiei politenesti este sa impuna,
tuturor, o gama de principii — prin educatie, instruire
si supraveghere, sa devina parte organica a crezului
fiecarui politist, care sd conducd la o mai puternica
implicare in muncd, la o conduitd responsabild, sa
directioneze in final actiunile pentru indeplinirea in
conditii optime a atributiilor functionale si de speci-
alitate.

In conformitate cu prevederile Legii cu privi-
re la activitatea Politiei si statutul politistului [37],
politistul este un functionar public cu statut special,
acest statut este conferit politistului de indatoririle
si riscurile deosebite, de uniforma, insemnele dis-
tinctive si legitimatia de serviciu, de dreptul de a
purta o arma, acestea fiind prevazute in lege. Mo-
delul uniformei, insemnele si normele de asigurare
cu uniforma sunt aprobate de Guvern, insa regulile
de purtare a uniformei sunt stabilite de Ministerul
Afacerilor Interne.

Serviciul politienesc este un serviciu public spe-
cial, particularititile exercitarii caruia sunt regle-
mentate atat de ,,Legea serviciului public”, cat si de
»Legea cu privire la activitatea Politiei si statutul
politistului”. In ceea ce priveste raporturile de servi-
ciu ale functionarilor publici (nu au statut special), ale
salariatilor civili si ale personalului de deservire teh-
nicd din personalul Politiei, apoi ele sunt reglementa-
te respectiv, de legislatia cu privire la functia publica
si statutul functionarului public [38], Codul Muncii
si alte acte juridice. Nasterea raportului de serviciu
are loc odata cu incheierea contractului individual de
muncd, confirmat prin ordinul de numire in functie
a conducdtorului abilitat, care are forta juridica, de
act administrativ. Acest act administrativ are forma
scrisd si contine temeiul de numire, functia, data de
la care persoana angajata urmeaza sa exercite functia
politieneasca.

Pentru ocuparea functiilor in cadrul Politiei pot
fi angajate persoanele cu studii corespunzitoare
cerintelor specificate in fisa postului, care intrunesc
cerintele legate de angajare.

Candidatul la functia politieneasca trebuie sa se
incadreze si in unele conditii speciale. Poate fi angajat
al Politiei candidatul care dispune de cetatenia Repu-
blicii Moldova, domiciliaza in tara si care intruneste,
pe langa conditiile stabilite de lege si urmatoarele
conditii speciale ce sunt prevazute in Legea cu privire
la activitatea politiei si statutul politistului [39]:
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- aatins varsta de 18 ani i are capacitate deplind
de exercitiu;

- este apt din punct de vedere medical pentru
exercitarea functiei, conform deciziei comisiei medi-
cale speciale a Ministerului Afacerilor Interne;

- poseda studiile si calificarea corespunzatoare
pentru functia in care urmeaza sa fie numit;

- se bucura de o buna reputatie;

- nu are antecedente penale.

Candidatul care corespunde acestor conditii ina-
inte de a fi angajat, este supus unui control special in
modul stablit de Ministerul Afacerilor Interne. El este
obligat s prezinte 1n conditiile legii, declaratii cu pri-
vire la venituri si proprietate, precum si declaratii de
interese personale.

Din momentul emiterii actului administrativ de
angajare in functia publicd politieneascd, angajatul
obtine capacitatea administrativa-juridica de folosinta
ca functionar public cu statut special, devine respon-
sabil de executarea atributiilor potrivit functiei in care
este incadrat, insa la moment nu obtine capacitatea-
administrativa-juridicd de exercitiu si nu poate fi tras
la raspundere juridica ca subiect special al ilicitului.
Aceasta are loc numai dupa depunerea juramantului.

Dinmomentul depunerii jurdamantului, functionarul
de politie isi poate exercita in mod legal atributiile,
fiind vorba doar despre functionarul public definitiv
[40].

Statutul administrativ-juridic al oricarui subiect al
dreptului administrativ cuprinde patru elemente con-
stituitive:

a) obligatiile ce 1i revin in domeniul administrarii

publice;

b) drepturile  necesare  pentru  executarea
obligatiilor si participarea reald in procedurile de
administrare publica,

¢) responsabilitatea juridicad, adica atitudinea res-
ponsabila fata de executarea obligatiilor ce 1i revin,;

raspunderea juridica, drept consecinta a depasirii
responsabilitatii [41].

Scopul de baza care sta in fata fiecarei autoritati
publice poate fi atins numai prin activitati concrete
care sunt reflectate in functiile publice, ce constituie
celula initiald a fiecarei autoritati publice. Din mo-
mentul investirii In functia publica, activitatile re-
spective devin obligatii ale functionarului public, in-
clusiv ale functionarului de politie concret.

Drepturile si obligatiile politistului sunt reglemen-
tate in legea cu privire la activitatea Politiei si statutul
politistului, deci la obligatiile si drepturile generale
cetatenesti se adauga si obligatiile si drepturile po-
trivit functiei in care el a fost investit, pe 1anga res-
ponsabilitatea si raspunderea, ca cetitean, el devine
responsabil si poartd riaspundere ca functionar de
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politie (unde este numai in calitate de subiect special
al raspunderii juridice) [42].

Responsabilitatea juridica a functionarului de
politie, ca subiect al administrarii [43], poate fi de-
finitd ca o atitudine constienta si deliberativa de asu-
mare de citre individ a unor raspunderi si riscuri fata
de modul de executare a obligatiilor, potrivit functiei
politienesti detinute, excluderea abuzului de imputer-
niciri oferite, conformarea regulilor de conduita, sta-
bilite in domeniul serviciului, contributia constienta la
atingerea scopului ce sta in fata autoritatii politienesti
in care el detine functia.
de politie, ca subiect al administrarii (atitudinea re-
ala fatd de prevederile legale si rezultatele concrete)
va determina necesitatea aplicarii fata de el a uneia
dintre formele constrangerii statale — raspunderii ju-
ridice.

Din cele mentionate urmeaza constatarea ca atat
timp cat politistul se afli in raport de conformare cu
prevederile legale, este responsabil de executarea le-
gald, oportuna si eficace a atributilor potrivit functiei
detinute, fatd de el nu poate fi aplicatd masura de con-
strangere statald — raspunderea juridica.

Starea de responsabilitate a politistului poate si tre-
buie sa fie incurajata prin aplicarea fatd de el a diverse-
lor forme de stimulare, prevazute de lege: exprimare de
multumiri; acordare de premii; expunere a fotografiei
pe Panoul de onoare; ridicare a sanctiunii disciplina-
re; decorare cu insigne de Politie sau ale Ministerului
Afacerilor Interne; desemnare a diplomelor de onoare;
decorare cu arme cu incrustarea textului de decorare;
includerea in Cartea de onoare a Politiei [44].

Pentru merite deosebite, politistul poate fi propus
spre decorare cu una dintre distinctiile de stat ale Re-
publicii Moldova. Temeiul juridic pentru aplicarea
raspunderii juridice apare din momentul depasirii de
catre politist a responsabilitatii, transformarii raportu-
lui juridic de conformare a prevederilor legale in cel
de conflict.

Raspunderea juridica a functionarului de politie
[45] - reactia statului (societatii) la depasirea
responsabilitatii juridice (transformarea raportului
juridic de conformare in cel de conflict) prin apli-
carea fatd de autorul raportului de conflict declansat
cu vinovatie, de catre organul Imputernicit, in modul
stabilit de lege, a uneia dintre formele constrangerii
statale stipulate In sanctiunea ilicitului comis.

In baza analizei complexe a formelor raspunderii
juridice care pot fi aplicate fatd de functionarii pu-
blici, inclusiv fata de cei cu statut special, constatam
ca fnctionarul de politie poate fi atras la rdspundere:
administrativ-disciplinard, administrativ-patrimoni-
ala, contraventionala si penala dupa caz [46].
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Raspunderea administrativ-disciplinara este o
masura de constrangere statald, care se manifesta prin
reactia angajatorului la comiterea de citre subalternul
sdu a unei abateri disciplinare prevazute legal, prin
aplicarea fatd de el (ea) a unei sanctiuni disciplina-
re prevazute de lege, in termenii si modul stabilit de
lege.

Unicul temei juridic pentru aplicarea raspunerii
administrativ-disciplinard — este abaterea discipli-
nard comisd cu vinovatie. Abaterea disciplinara este
fapta savarsitd cu vinovitie de catre functionarul pu-
blic care Incalca obligatiile ce-i revin din raportul de
functie publicd. Pentru comiterea abaterilor discipli-
nare, functionarului de politie 1i pot fi aplicate urma-
toarele sanctiuni disciplinare: avertisment, mustrare,
mustrare aspra, retrogradarea cu un grad special, re-
trogradare din functie, concediere.

Rdspunderea contraventionald constituie reactia
statului pentru o anumita categorie de delicte, si anu-
me pentru contraventie, care reprezintd singurul te-
mei juridic al raspunderii contraventionale.

La comiterea contraventiilor, politistul poate
obtine atét statutul procesual de subiect activ ge-
neral al contraventiei, cét si subiect activ special al
contraventiei.

Asadar, raspunderea contraventionalda a
functionarului de politie este reactia statutului la co-
miterea cu vinovatie a unei contraventii prin aplicarea
fatd de el(ea), de cdtre organul imputernicit, a unei
sanctiuni prevazute in legea contraventionald, in mo-
dul si termenul prevazut de lege, precum si obligatia
functionarului de politie sd suporte consecintele aces-
tel sanctiondri.

Raspunderea  administrativ-patrimoniala  a
functionarilor de politie [47] este aplicata in cazul
cand el a cauzat prin actele sau faptele lor anumite
prejudicii fie autoritatii sau institutiei publice din care
fac parte, fie unei altei persoane fizice sau juridice de
drept public privat.

Raspunderea penala a functionarului de politie
[48] intervine 1n cazul infractiunilor savarsite in tim-
pul serviciului sau in legdtura cu atributiile functiei
politienesti pe care le ocupd, avand statut procesual
—penal de subiect activ special al infractiunii. Ras-
punderea penald este cea mai severd forma a raspun-
derii juridice fiind exercitat prin organele competente
de a lua masuri de constrangere Impotriva persoanei
vinovate de comiterea unei infractiuni.

In concluzie, constatim cd politistul este un
functionar public cu statut special, acest statut este
conferit politistului de indatoririle si riscurile deose-
bite, de uniforma, insemnele distinctive si legitimatia
de serviciu, de dreptul de a purta o arma - acestea
fiind prevazute in lege. Modelul uniformei, insemne-
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le si normele de asigurare cu uniforma sunt aprobate
de Guvern, insi regulile de purtare a uniformei sunt
stabilite de Ministerul Afacerilor Interne.

Pentru ocuparea functiilor in cadrul Politiei pot
fi angajate persoanele cu studii corespunzitoare
cerintelor specificate in fisa postului, care intrunesc
cerintele legate de angajare.

Din momentul emiterii actului administrativ de
angajare in functia publicd politieneascd, angajatul
obtine capacitatea administrativa-juridica de folosinta
ca functionar public cu statut special, devine respon-
sabil de executarea atributiilor potrivit functiei in care
este incadrat, insd la acest moment nu obtine capaci-
tatea administrativa-juridica de exercitiu si nu poate
fi tras la raspundere juridica ca subiect special al ili-
citului. Aceasta are loc numai dupd depunerea jura-
mantului.
de politie, ca subiect al administrarii (atitudinea re-
ala fatd de prevederile legale si rezultatele concrete)
va determina necesitatea aplicarii fatd de el a uneia
dintre formele constrangerii statale — raspunderii ju-
ridice.

Din cele mentionate urmeza constatarea cd atat
timp cat politistul este in raport de conformare cu
prevederile legale, este responsabil de executarea le-
gald, oportuna si eficace a atributiilor potrivit functiei
detinute, fatd de el nu poate fi aplicatd masura de con-
strangere statald — raspunderea juridica.

Formele raspunderii juridice a politistului sunt ra-
portate la forma si forta juridica a actului (ordinul or-
ganului abilitat cu acest drept) de aplicare a sanctiunii
disciplinare sau a raspunderii patrimoniale. Pornind
de la faptul cd sanctiunea disciplinara si raspunderea
patrimoniald pot fi aplicate fatd de functionarul de
politie numai printr-un act administrativ, atunci si
formele raspunderii sunt nu cele disciplinare si patri-
moniale, dar administrativ-disciplinare si administra-
tiv-patrimoniale.

Din aceasta constatare reiese ca, daca orice an-
gajat, care nu are statut de functionar public si care
este tras la raspundere disciplinard sau patrimoniala,
poate contesta actul juridic respectiv in instanta de ju-
decatd de fond, atunci politistul, ca functionar public
cu statut special, fiind tras la raspundere administra-
tiv-disciplinard sau administrativ-patrimoniala, poate
ataca actul administrativ respectiv numai in instanta
de contencios administrativ.
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CZU 342.9:339.543

PROCEDURA DE CONTESTARE A ACTELOR ADMINISTRATIVE EMISE
DE AUTORITATILE VAMALE

Sergiu BODLEY,
lector universitar la Universitatea de Stat ,,Bogdan Petriceicu Hajdeu” din Cahul

Orice persoana are dreptul sa atace actele administrative (inclusiv actele normative), actiunea sau inactiunea organelor
vamale si ale colaboratorilor vamali, daca considera ca sunt lezate drepturile sau interesele sale legitime. Obiectul prezentei
cercetari il formeaza procedura de contestare a actelor administrative emise de autoritatile vamale care pot fi atacate succe-
siv dupd normele Codului Vamal al RM pe cale administrativa sau judiciara.

Cuvinte-cheie: Act administrativ; contestatie; autoritate vamala; cerere prealabild, litigiu de contencios administrativ; etc.

SUMMARY
Everyone has the right to attack administrative acts (including normative acts), actions or inaction of customs and cus-
toms officers if they consider that their rights or legitimate interests are being harmed. The subject of the present investiga-
tion is the procedure for challenging the administrative acts issued by the customs authorities, which can be successively
attacked according to the rules of the Customs Code of the Republic of Moldova by administrative or judicial means.
Keywords: Administrative act; appeal; customs authority; prior request, litigation of administrative litigation; and so on

Introducere. Fiecare persoana care se considera
vatamata intr-un drept al sau ori intr-un interes
legitim, de catre serviciul vamal, printr-un act admi-
nistrativ sau prin nesolutionarea in termenul legal a
unei cereri, poate depune o cerere prealabila in vede-
rea revocarii sau modificarii acelui act, se poate adre-
sa instantei de contencios administrativ competente,
pentru anularea actului, recunoasterea dreptului pre-
tins sau a interesului legitim si repararea pagubei ce
i-a fost cauzata.

Scopul studiului constd in analiza §i cercetarea
multiaspectuald a procedurii de contestare a actelor
administrative emise de catre autoritdtile vamale
prin prisma prevederilor Codului Vamal al RM, Le-
gii contenciosului administrativ, Codului de proce-
dura civila a RM si a altor acte legislative si norma-
tive 1n vigoare.

Actualitatea temei. Cercetarea data apare destul
de actuald si importanta dat fiind faptul ca identifica
ansamblul mijloacelor juridice utilizate de orice per-
soand interesatd pentru restabilirea ordinii de drept,
incalcatd prin acte juridice si/sau fapte materiale ale
autoritatii vamale.

Metode aplicate si materiale utilizate. Metodele
aplicate in acest studiu sunt: analiza, sinteza, compa-
ratia, investigatia stiintificd. Materialele folosite au
fost preluate din: legislatia in vigoare a Republicii
Moldova; literatura de specialitate atat nationald, cat
si de peste hotarele tarii.

Rezultate obtinute si discutii. Republica Moldo-
va este un stat de drept, democratic, in care fiecare
cetatean beneficiaza de drepturile si libertatile con-
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sacrate prin Constitutia Republicii Moldova si prin
alte legi, fiind tratati fara incélcarea drepturilor sale
de catre autoritatile publice, si din acest context, apa-
rarea drepturilor sale legitime prin contestarea actelor
administrative ilegale emise de autoritatile vamale
apare destul de importanta si actuala.

Cercetare. Conform Capitolului XI din Codul
Vamal, orice persoand are dreptul sa atace deciziile
(inclusiv actele normative), actiunile sau inactiunile
organelor vamale si ale colaboratorilor vamali, daca
considera ca sunt lezate drepturile sau interesele sale
legitime. Deciziile, actiunile si inactiunile organelor
vamale, ale colaboratorilor vamali pot fi atacate pe
douad cai:

v’ administrativd - prin depunerea plangerii la
Serviciul Vamal in termen de 10 zile de la data comu-
nicdrii deciziei sau efectuarii actiunii. Daca decizia
organului vamal sau a colaboratorului vamal nu a fost
comunicatd persoanei vizate, aceasta poate depune
plangere in termen de 6 luni de la data emiterii deci-
ziei. Inactiunea organului vamal sau a colaboratorului
vamal poate fi atacatd in termen de 3 luni de la data
expirdrii termenului de solutionare a plangerii.

v judiciara - in instanta de judecata, conform le-
gislatiei n vigoare.

Ca urmare a existentei a doua cai de atac a acte-
lor, actiunilor si/sau inactiunilor organelor vamale si
ale colaboratorilor vamali, ne propunem a le analiza
pe ambele cai prin prisma reglementarilor Codului
Vamal al RM. Astfel, calea administrativa de atac
al actelor administrative, actiunilor sau inactiunilor
organelor vamale si ale colaboratorilor vamali sunt

47



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALOHAJIBHBIIl FOPHMYECKHIl KYPHAIL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

stabilite la sectiunea 47 a Codului Vamal al RM, unde
art. 288 prevede cd actele administrative, actiunile
sau inactiunile organelor vamale si ale colaboratori-
lor vamali sunt contestate initial la Serviciul Vamal.
[3, art. 288]

Ce tine de termenul in care se exercitd calea ad-
ministrativa de atac, vrem sa indicam prevederile art.
289 a Codului Vamal al RM ce enunta ca actele admi-
nistrative, actiunile sau inactiunile organelor vamale,
ale colaboratorilor vamali pot fi atacate in termen de
10 zile calendaristice de la data comunicarii actului
sau efectudrii actiunii/inactiunii. Urmatorul articol
al Codului vamal al RM ofera unele precizari referi-
toare la termenul de solutionare a contestatiei, unde
se stabileste ca contestatia trebuie sa fie solutionata
in termen de 30 de zile calendaristice, calculate din
ziua depunerii contestatiei. Raspunsul la contestatie
se emite in scris si se comunica reclamantului. Servi-
ciul Vamal este in drept sa prelungeasca termenul in-
dicat mai sus cu cel mult 30 de zile calendaristice, cu
informarea in termen de 3 zile a reclamantului si cu
prezentarea motivelor care au stat la baza prelungirii
termenului. [3, art. 289]

Cu o precizare venim referitor la termenul indicat
supra, este de mentionat ca daca, din motive inteme-
iate, contestatia nu a fost depusa in termenul prevazut
de art. 289 Cod Vamal al RM, Serviciul Vamal este in
drept, la demersul reclamantului, sd o repuna in ter-
men. La demersul de repunere in termen se anexeaza
probele ce dovedesc imposibilitatea depunerii contes-
tatiei in termen.

Un element destul de important este forma con-
testatiei. In acestd sens facem apel la art. 292 Cod
Vamal al RM unde sunt enumerate conditiile de for-
ma ale contestatie, astfel este de specificat cd con-
testatia se depune in scris la Serviciul Vamal, este
semnatd de reclamant si cuprinde in mod obligatoriu
numele, prenumele si domiciliul sau denumirea si
sediul acestuia. Contestatiile care nu intrunesc con-
ditiile prevazute mai sus se considerd anonime i nu
se examineaza. De remarcat cd o contestatie depusa
repetat care nu contine informatii sau argumente noi
nu se examineaza.

Calea judiciara de atac al deciziilor, actiunilor
sau inactiunilor organelor vamale si ale colaboratori-
lor vamali este cuprinsa la Sectiunea a 48-a din Codul
Vamal si prevede examinarea plangerilor in instanta
de judecata si procedura exercitarii cdii judiciare de
atac (in cuprinsul acestui articol in materia procedurii
exercitarii caii judiciare de atac se face trimitere la
Codul de procedura civild).

Astfel, plangerile impotriva deciziilor, actiunilor
sau inactiunii organelor vamale si ale colaboratorilor
vamali referitoare la efectuarea controlului vamal, va-
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muirii, actelor de procedura in cazul de contraventie
vamala sau la cercetarea lui (cu exceptia cazurilor de
atac al deciziilor organelor vamale privind aplicarea
simplificatd de sanctiuni) si in alte chestiuni care nu
se refera la politica economica a Republicii Moldova
pot fi depuse 1n instanta de judecata in a carei raza de
activitate se afla organul vamal sau locul de munca al
colaboratorului vamal ale caror decizii, actiuni sau a
caror inactiune sint atacate. Plangerile impotriva deci-
ziilor, actiunilor sau inactiunii organelor vamale si ale
colaboratorilor vamali adresate instantei de judecata
a Republicii Moldova sunt examinate in conformitate
cu prevederile Codului de procedura civila. Alte plan-
geri Impotriva deciziilor, actiunilor sau inactiunii Ser-
viciului Vamal si ale colaboratorilor lui pot fi adresate
procuraturii Republicii Moldova.

Dupa cum observam, procedura de contestare a
actelor administrative emise de autoritatile vamale
este stabilitd in cuprinsul Codului Vamal al RM pre-
cum si in normele Legii contenciosului administrativ
nr. 793 din 10.02.2000. Cu o trimitere la prevederile
Legii contenciosului administrativ in materia de con-
testare a actelor administrative emise de autoritatile
vamale putem evidentia ca persoana care se conside-
rd vatamata Intr-un drept al sau, recunoscut de lege,
printr-un act administrativ va solicita, printr-o cerere
prealabila, autoritatii publice emitente (in cazul cer-
cetate autoritdtii vamale), in termen de 30 de zile de la
data comunicarii actului, revocarea, in tot sau in par-
te, a acestuia, n cazul in care legea nu dispune altfel.
Persoana care se considera vatamata intr-un drept al
sau, recunoscut de lege, printr-un act administrativ si
nu este mulfumitad de raspunsul primit la cererea pre-
alabila sau nu a primit nici un raspuns in termenul
prevazut de lege, este In drept sa sesizeze instanta de
contencios administrativ competenta pentru anularea,
in tot sau 1n parte, a actului respectiv si repararea pa-
gubei cauzate. Actiunea poate fi inaintatd nemijlocit
instantei de contencios administrativ in cazurile ex-
pres prevazute de lege si in cazurile in care persoana
se considera vatamata intr-un drept al sau prin neso-
lutionarea in termen legal ori prin respingerea cererii
prealabile privind recunoasterea dreptului pretins si
repararea pagubei cauzate.[9, art.14,16]

Daca e sa facem apel la literatura de specialita-
te in materia cercetatd, putem sustine ideea precum
contenciosul administrativ este activitatea de solu-
tionare cu putere de adevar legal de catre instantele
de contencios administrativ competente potrivit legii
a litigiilor dintre autoritatea publicd si un particular,
precum si cele dintre autoritatile publice, iar litigiul
juridic sa fie nascut din adoptarea sau emiterea unui
act administrativ ilegal ori refuzul de a rezolva o ce-
rere referitoare la un drept recunoscut de lege.[11, p.
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108] In ceea ce priveste actele administrative indivi-
duale, Intrucat prin ele se creeaza, se modifica sau se
sting raporturi juridice, aceste acte pot sa aduca atin-
gere unor drepturi subiective. Asadar, aceste acte pot
fi atacate in justitie.[6, p. 42]

Fiind coroborate prevederile 297 alin.(1) din Co-
dul vamal cu prevederile art.3 din Legea contenciosu-
lui administrativ nr.793-XIV din 10.02.2000, obiect
al actiunii in contenciosul administrativ pot fi actele
administrative cu caracter normativ si individual ale
organelor vamale si ale colaboratorilor vamali, actiu-
nile sau inactiunile acestora, referitoare la efectuarea
controlului vamal, a vamuirii, a actelor de procedura
in cazul de contraventie vamald, cu raspundere ma-
teriald sau la cercetarea contraventiei vamale, cu ras-
pundere materiald. Pot fi contestate in contenciosul
administrativ actele de sanctionare economica, deci-
zia de aplicare a raspunderii materiale pentru contra-
ventia vamala, prevazuta de art.231 Cod vamal, deci-
zia de regularizare, actul de inspectie, decizia de inca-
sare silitd a obligatiei vamale, actul de sechestru etc.,
intocmite de organele vamale, precum si alte actiuni
sau inactiuni ale organelor vamale, in conformitate cu
Legea contenciosului administrativ, deoarece provin
de la o autoritate publica si stabilesc pe cale unilate-
rala o obligatie in sarcina unui subiect de drept, parte
intr-un raport juridic de drept public.[8, pct. 3]

Dupa cum am vazut, dupa norma legala, proce-
dura prealabild este obligatorie la contestarea actelor
administrative emise de autoritatile vamale. In doc-
trind, precum si de unii practicieni, este criticat ca-
racterul obligatoriu al procedurii prealabile, sustinan-
du-se ca astfel se ingradeste accesul la justitie si se
intarzie revendicarea dreptului incdlcat de autoritatea
publica. Se mai sustine ca este prea putin probabil ca
autoritatea publica care a adoptat actul administrativ
va recunoaste ilegalitatea lui si-1 va anula, preferand
mai degraba sa vind in fata instantei de judecata. Din
aceste circumstante retinem urmatoarele:

v' Accesul la justitie nu este un drept absolut si
asigurarea realizarii lui {ine de competenta statului;

v" Conventia Europeana nu exclude ca prevederi-
le legislatiei nationale sa oblige persoanele interesa-
te, ca inainte de a actiona in judecata, sa se adreseze
autoritatii publice. Art. 6, alin. 1 al Conventiei acor-
da dreptul la un acces eficient la justitie, insa lasa la
discretia statului de a determina detaliile in legislatia
sa si specificarea conditiilor pentru accesul la justi-
tie. Singura conditie subliniatd de Curte o constituie
limitarile, care trebuie sd urmareasca un scop legitim
si trebuie sa existe o relatie rezonabild de proportio-
nalitate dintre mijloacele utilizate si scopul urmarit.
[5, p. 152]

Aptitudinea data prin lege de a solutiona o anu-
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mitd pricind juridico-publicd este oferitd mai multor
organe cu activitate jurisdictionald, unul dintre care
fiind instanta de judecata. insi realizarea ei are loc
intr-o anumitd ordine succesiva, prin stabilirea unei
proceduri prealabile obligatorii de solutionare pe cale
extrajudiciard a litigiului numita procedura depunerii
cererii prealabile, previzuta in art. 14 din Legea con-
tenciosului administrativ.[1, p. 89-90]

Notiunea de ,,cerere prealabila” este previzuta la
art.2, alin. 12 din Legea contenciosului administrativ
cu o formulare: ,,cerere prin care autoritafii emitente
sau organului ierarhic superior i se solicitd reexami-
narea unui act administrativ cu caracter individual sau
normativ”.[9, art. 2] Indiferent de denumirea pe care
o va da persoana vatamata printr-un act administra-
tiv adresarii sale catre autoritatea vamala (plangere,
petitie, demers etc.) aceasta va fi consideratd cerere
prealabila.

Deci, procedura de contestare a actelor adminis-
trative emise de autoritatile vamale presupune de re-
guld doua etape: procedura cererii prealabile si pro-
cedura in fata instantei de contencios administrativ.
Procedura prealabild potrivit art. 14 din Legea nr.
793- X1V prevede expres ca persoana care se consi-
derd vatamata intr-un drept al sdu recunoscut de lege
printr-un act administrativ va solicita printr-o cerere
prealabild autoritatii vamale in termen de 30 de zile
de la data luarii la cunostinta a actului, revocarii in tot
sau 1n parte a acestuia, iar acest termen de 30 de zile
nu se extinde asupra actului administrativ cu caracter
normativ.

Cu o mentiune ce tine de obligativitatea depune-
rii cererii prealabile citre autoritatea vamala vine si
Hotararea Plenului Curtii Supreme de Justitie a R.M.
cu privire la practica aplicarii de catre instantele de
contencios administrativ a unor prevederi ale Legii
contenciosului administrativ nr.10 din 30.10.2009,
care la pct. 41) specifica urmatoarele “Nerespectarea
procedurii prealabile de contestare a actului adminis-
trativ constituie temei de restituire a cererii de che-
mare in judecata (art.170 alin.(1) lit.a) CPC), iar daca
cererea a fost primitd, instanta, in temeiul art.267
lit.a) CPC, scoate cererea de pe rol. In cazul in care
reclamantul contestd doud sau mai multe acte admi-
nistrative, fiind respectata procedura prealabila doar
in privinta unui act administrativ, instanta, In privinta
pretentiilor pentru care nu a fost respectata procedura
prealabila, va restitui cererea de chemare in judecata.
Daca autoritatea publica admite cererea prealabila si
anuleaza actul contestat, persoana nu poate contesta
in contenciosul administrativ actul administrativ care
nu se afld 1n fiintd”.[7, pct. 41]

Astfel, persoana care se considerd vatimata in-
tr-un drept al sdu, recunoscut de lege, printr-un act
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administrativ al autoritatii vamale si nu este mulfu-
mitd de raspunsul primit la cererea prealabila sau nu
a primit nici un raspuns in termenul prevazut de lege,
este in drept sa sesizeze instanta de contencios ad-
ministrativ competentd pentru anularea, in tot sau in
parte a actului respectiv §i repararea pagubei cauza-
te. Actiunea poate fi Tnaintata nemijlocit instantei de
contencios administrativ In cazurile expres prevazute
de lege si in cazurile in care persoana se considerad
vatamata intr-un drept al sdu prin nesolutionarea in
termen legal ori prin respingerea cererii prealabile
privind recunoasterea dreptului pretins §i repararea
pagubei cauzate.

Dupa prevederile Hotérarii Plenului Curtii Su-
preme de Justitie a Republicii Moldova ,,Cu privire
la practica examindrii in contencios administrativ a
litigiilor legate de aplicarea legislatiei vamale nr. 4
din 24.12.2010”, cererea de chemare in instanta de
contencios administrativ se depune in scris in con-
formitate cu prevederile art.166-167 Cod de proce-
dura civild. Reclamantul va depune, odata cu cererea
de chemare in instanfa de contencios administrativ,
copia cererii prealabile cu dovada expedierii sau pri-
mirii acesteia de catre organul respectiv, actul admi-
nistrativ contestat ori, dupa caz, raspunsul organului
vamal sau avizul de respingere a cererii prealabile
(art.19 din Legea contenciosului administrativ). Con-
form art.297 alin.(1) Cod vamal, cererea de chemare
in judecata se va depune in instanta de contencios ad-
ministrativ 1n a cérei raza de activitate se afla organul
vamal ale carui decizii, actiuni sau a carui inactiune
sunt atacate. Potrivit art.33 CPC, 331 CPC, compe-
tente sa judece litigiile legate de domeniul vamal sunt
judecatoriile din raza de activitate a organului vamal
ale carui acte administrative, actiune sau a carui inac-
tiune sunt atacate. Reclamantii, la Tnaintarea actiunii
cu privire la contestarea actelor organului vamal, ale
colaboratorului organului vamal, actiunilor, inactiu-
nilor acestora, sunt eliberati de achitarea taxei de stat.
[8, pct. 11]

Cererea de chemare in instanta de contencios ad-
ministrativ este una dintre formele de manifestare a
actiunii in contencios administrativ §i anume aceea
prin care se declanseaza procesul, deoarece constituie
actul de investire al instantei. Procedura in fata in-
stantei de contencios administrativ incepe cu introdu-
cerea actiunii in instanta de contencios administrativ.
Actiunea se depune in scris, in limba de stat, cu res-
pectarea conditiilor prevazute de art. 166 din C.P.C. al
Republicii Moldova.[2, art. 166] Potrivit prevederilor
art. 19 din Legea contenciosului administrativ nr. 793-
X1V din 10.02.2000, cererea de chemare in instanta
de contencios administrativ se depune in scris in con-
ditiile Codului de procedura civila. Astfel, actiunea
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trebuie sa cuprinda urmatoarele elemente: denumirea
instantei careia este adresatd, numele reclamantului,
al paratului, al intervenientilor si domiciliul lor, daca
sunt persoane juridice - si sediul lor, motivele de fapt
si de drept pe care se intemeiaza cererea, precum do-
vezile pe care se sprijina fiecare pretentie, pretentiile
reclamantului, enumerarea documentelor anexate la
cerere, inclusiv actul administrativ contestat.[9, art.
19]

Totodata trebuie sa fie invocat detaliat obiectul li-
tigiului: anularea unui act administrativ, obligarea
solutionarii unei cereri si plata despagubirilor, iar la
actiune se vor anexa obligatoriu actul administrativ a
carui anulare se cere sau refuzul autoritatii vamale de
a rezolva o cerere referitoare la un drept, iar in cazul
in care nu a primit acest refuz va anexa o copie a ce-
rerii prealabile pe care a adresat-o autoritatii vamale si
dovada daunelor materiale cauzate prin actul emis ori
prin refuzul solutionarii cererii. Actiunea se semnea-
za de cdtre reclamant personal sau de reprezentantul
lui cu respectarea conditiilor prevazute de art. 81 din
C.P.C. In asemenea cazuri trebuie anexatd procura re-
prezentantului, care s ateste imputernicirile sale. Ce-
rerea depusa in instanta trebuie sa fie insotita de atatea
copii cati parati sunt indicati in cerere si tot atatea copii
ale Inscrisurilor se anexeaza pentru toti paratii, inclusiv
pentru instanta de judecatd, precum si de confirmarea
despre respectarea procedurii prealabile. Daca recla-
mantul nu va respecta aceste prevederi ale legii, jude-
catorul nu va da curs actiunii in conditiile prevederilor
art. 171 alin. (1) din C.P.C. al Republicii Moldova.

In conformitatea cu Legea contenciosului admi-
nistrativ, instanta de judecata adopta una dintre urma-
toarele hotarari:

a) respinge actiunea ca fiind nefondata sau depusa
cu incalcarea normelor legale;

b) admite actiunea si anuleaza, in tot sau in par-
te, actul administrativ sau obligd autoritatea vamala
sd emitd actul administrativ cerut de reclamant ori
si elibereze un certificat, o adeverinta sau oricare alt
inscris, ori sa inlature incalcarile pe care le-a comis,
precum si dispune adjudecarea in contul reclamantu-
lui a despagubirilor pentru intarzierea executarii ho-
tararii.

Instanta de contencios administrativ este in drept
sd se pronunte, in limitele competentei sale, din ofi-
ciu sau la cerere, si asupra legalitatii actelor sau ope-
ratiunilor administrative care au stat la baza emiterii
actului administrativ contestat. In cazurile in care
controlul legalitatii acestor acte sau operatiuni {ine
de competenta instantei de contencios administrativ
ierarhic superioare, urmeaza a fi ridicata exceptia de
ilegalitate in fata acestei instante in conditiile Legii
contenciosului administrativ.
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Actul administrativ contestat poate fi anulat, in tot
sau in parte, in cazul in care:

a) este ilegal in fond ca fiind emis contrar preve-
derilor legii;

b) este ilegal ca fiind emis cu Incdlcarea compe-
tentei;

c) este ilegal ca fiind emis cu Incilcarea procedurii
stabilite.[9, art. 25, 26]

Dupa ce au ramas definitive, hotararile pronuntate
de instanta de contencios administrativ urmeaza sa-
si produca efectele juridice, in sensul ca autoritatea
publica parata (serviciul vamal) are obligatia de a lua
masuri ce se impun pentru realizarea drepturilor ce se
cuvin reclamantului, asa cum rezulta ele din hotarari-
le judecatoresti.[4, p.75]

Concluzii. Ca urmare a unei analize ample con-
statdm ca actele administrative, actiunile si inactiu-
nile organelor vamale, ale colaboratorilor vamali pot
fi atacate succesiv pe doud cai: administrativa si ju-
diciara. La contestarea actelor emise de citre autori-
tatea vamala, procedura prealabild este o modalitate
mai rapidd de rezolvare a plangerii celui vatdmat in
dreptul sdu prin actul administrativ contestat. In urma
depunerii cererii prealabile, autoritatea vamala care a
emis actul il poate abroga, modifica sau il poate retra-
ge, poate dispune anularea in tot sau in parte a actului
administrativ contestat.

Retinem cd persoana care se considerd vatamata
intr-un drept al sdu, recunoscut de lege, printr-un act
administrativ al autoritatii vamale §i nu este multumi-
td de raspunsul primit la cererea prealabild sau nu a
primit nici un raspuns in termenul prevazut de lege,
este in drept sd sesizeze instanta de contencios admi-
nistrativ competenta pentru anularea, in tot sau In par-
te, a actului respectiv i repararea pagubei cauzate.

Dupa examinare de catre instanta de judecatd a
contestatiei asupra actului administrativ emis de ca-
tre autoritatea vamala, are imputernicirea de a adopta
urmatoarele masuri:

v’ respingerea actiunii ca fiind nefondatd sau de-
pusa cu incalcarea normelor legislatiei;

v anularea totala sau partiald a actului administra-
tiv contestat in justitie si obligarea autoritatii vamale,
adica a paratului, de a emite un nou act legal;

v obligarea autoritatii vamale de a emite un act
administrativ in cazul in care a refuzat reclamantului
aceasta cerere de a elibera un certificat, o adeverinta
sau orice alt inscris;

v obligarea autoritatii vamale de a intreprinde
orice alta masurd necesara pentru inlaturarea incalca-
rii dreptului recunoscut de lege reclamantului;

v anularea actului administrativ contestat si inca-
sarea despagubirilor cerute de reclamant pentru pre-
judiciul material si moral cauzat prin acel act.
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CZU 336.226.1
IMPOZITUL PE VENIT, ELEMENTE SI MODALITATI DE IMPUNERE

Lilia GULCA,
doctor 1n drept, conferentiar universitar interimar Universitatea de Studii Europene din Moldova

REZUMAT

Impozitul pe venit face parte din sursele de venit fiscal din cadrul bugetului de stat. Studierea modalitatii de aplicare si ele-
mentele acestei obligatii fiscale este importanta atat pentru contribuabili, cét si pentru organele de resort. Impunerea cu impozit
pe venit difera de la o categorie la alta de contribuabili, motiv pentru care si necesita a fi studiatd amplu pentru a determina
elementele impunerii pentru fiecare sursa de venit si in functie de fiecare cotd de impunere. Neachitarea sau achitarea incorecta
a impozitului pe venit are ca rezultat impunerea cu sanctiune de ordin fiscal, penal, contraventional, etc. Prevenirea aplicari
sanctiunii apare numai dupa cunoasterea normelor de aplicare si impunere cu impozitul pe venit, legale si in vigoare.

Cuvinte-cheie: venit, impozit de stat, elementele impozitului, marfuri, servicii, salariu.

INCOME TAX, ELEMENTS AND IMPORT MEASURES

Lilia GULCA,
doctor in Law, Associate Professor University of European Studies of Moldova

SUMMARY
Income tax is part of the fiscal revenue sources of the state budget, the study of the way of application and the elements
of this tax obligation is important for taxpayers and for the competent bodies. Taxation with income tax differs from one
category to another by taxpayers, which is why it needs to be studied extensively to determine the elements of taxation for
each source of income and according to each tax rate. Non-payment or incorrect payment of income tax results in taxation,
criminal, contravention, etc., prevention of the sanction occurs only after knowing the legal norms in force for application

and taxation with income tax.

Keywords: income, state tax, tax elements, goods, services, salary.

Actualitatea temei rezultd din importanta im-
punerii cu impozit pe venit pentru suplinirea
surselor veniturilor bugetare, fiind un venit important
pentru bugetul statului. Actuald si important, impune-
rea cu impozit pe venit este pentru contribuabili si or-
ganele fiscale o evidentd pentru evitarea dublei impu-
neri, impunerea incorecta si evitarea impunerii. Venitul
impozabil fiind diferit de cel al altor impozite si taxe
de stat, la fel ca si cotele de impozitare si subiectii im-
punerii pot fi cunoscute numai prin studirea si analiza
fiecarui element de impozitare.

Materialul de baza. Elementele si modalitatile de
impunere cu impozit pe venit este reglementat de:

1. Codul Fiscal al Republicii Moldova, adoptat prin
Legea nr. 1163- din 24.04.1997. In: Monitorul Oficial
al Republicii Moldova, 2005, nr. editie speciald.

2. Legea Republicii Moldova, privind inregistrarea
de stat a persoanelor juridice si a Intreprinzétorilor in-
dividuali, nr. 220 din 19.10.2007. in: Monitorul Oficial
al Republicii Moldova din 2007, nr. 184-187, art. nr.
711.

3. Legea Republicii Moldova, contabilitatii nr. 113
din 27.04.2007. In: Monitorul Oficial al Republicii
Moldova din 2007, nr: 90-93, art. 399.

Subiectii impunerii sunt obligati sa declare venitul
brut obtinut din toate sursele. Prin perioada fiscala pri-
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vind impozitul pe venit se Intelege anul calendaristic la
incheierea caruia se determind venitul impozabil si se
calculeaza suma impozitului care trebuie achitatd. De
la fiecare regula exista exceptii: - intreprinderile nou-
create, perioada fiscald se considera perioada de la data
inregistrarii Intreprinderii pana la finele anului calen-
daristic; - intreprinderile lichidate sau reorganizate [1],
perioada fiscala se considera perioada de la inceputul
anului calendaristic pana la data radierii intreprinderii
din Registrul de stat [2, pag.23]; - agentii economici
care au dreptul, in conformitate cu prevederile Legii
contabilitatii [3, pag.12], sa aplice o perioada de gesti-
une diferitd de anul calendaristic.

Prin venit impozabil — venitul brut, inclusiv facilita-
tile acordate de patron, obtinut de contribuabil din toa-
te sursele Intr-o anumita perioada fiscald, cu exceptia
deducerilor si scutirilor, aferente acestui venit, la care
are dreptul contribuabilul conform legislatiei fiscale
[4, pag. 6]. La fel in venitul brut nu se includ surse-
le de venit neimpozabile[4, pag.6]. In venitul brut se
includ: a) venitul provenit din activitatea de intreprin-
zator, din activitatea profesionala sau din alte activitati
similare; b) venitul de la activitatea societatilor obtinut
de catre membrii societatilor si venitul obtinut de catre
actionarii fondurilor de investitii, conform regulilor cu
privire la societati si fonduri de investitii [5, pag. 6];
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¢) platile pentru munca efectuata si serviciile prestate
(inclusiv salariile), facilitatile acordate de patron, ono-
rariile, comisioanele, primele si alte retributii similare;
d) venitul din chirie (arendd); e) cresterea de capital;
f) venitul aferent provizioanelor[7], neutilizate[8, pag.
12]; g) suma diminudrilor reducerilor pentru pierderi
la active si la angajamente conditionale in urma imbu-
natatirii calitdtii acestora pe parcursul anului fiscal; h)
suma diminuarilor provizioanelor destinate acoperirii
eventualelor pierderi ce tin de nerestituirea imprumu-
turilor si a dobanzilor aferente in urma Tmbunatatirii
calitatii si/sau rambursdrii acestora pe parcursul anului
fiscal; 1) venitul obtinut sub forma de dobanda; 1) ro-
yalty (redevente) [9, pag. 12];j) anulitatile [4, pag. 14],
inclusiv primite 1n baza tratatelor internationale la care
Republica Moldova este parte; sumele si despagubirile
de asigurare primite in baza contractelor de asigurare si
coasigurare si neutilizate [4, pag 13]; k) venitul rezultat
din neachitarea datoriei de catre agentul economic, cu
exceptia cazurilor cand formarea acestei datorii este o
urmare a insolvabilitatii contribuabilului; 1) dotatiile de
stat, primele si premiile care nu sunt specificate ca ne-
impozabile 1n legile prin care se stabilesc aceste plati;
m) sumele obtinute de pe urma acordului (conventiei)
de neangajare in activitatea de concurenta; n) venitu-
rile obtinute, conform legislatiei, ca urmare a aplicarii
clauzei penale, in forma de despagubire pentru venitul
ratat, precum si ca urmare a retinerii arvunei sau resti-
tuirii arvunei; o) alte venituri care nu au fost specificate
la literele mentionate si care nu sunt neimpozabile con-
form legislatiei fiscale.

Subiectii si obiectul impunerii sunt: a) persoanele
juridice si fizice rezidente [6], ale Republicii Moldova,
care desfagoara activitate de intreprinzator, persoane-
le care desfasoara servicii profesionale [7], persoanele
care practicd activitate profesionald in sectorul justi-
tiei [8], obiect al impunerii constituie venitul obtinut
pe parcursul perioadei fiscale din orice surse aflate in
Republica Moldova, precum si din orice surse aflate
in afara Republicii Moldova, cu exceptia deducerilor
si scutirilor la care au dreptul; b) persoanele fizice re-
zidente cetateni ai Republicii Moldova care nu desfa-
soara activitate de intreprinzator, obiect al impunerii
constituie venitul obtinut pe parcursul perioadei fiscale
din orice surse aflate in Republica Moldova, inclusiv
facilitatile acordate de angajator, precum si din orice
surse aflate in afara Republicii Moldova; pentru activi-
tatea in Republica Moldova, cu exceptia deducerilor si
scutirilor la care au dreptul sau venitul din investitii si
financiar din orice surse aflate in afara Republicii Mol-
dova; ¢) persoanele fizice rezidente care desfasoara ac-
venitul obtinut pe parcursul perioadei fiscale din orice
surse aflate in Republica Moldova, precum si din orice
surse aflate in afara ei pentru activitatea in Republica
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Moldova [10]; d) persoanele fizice rezidente, cetateni
straini si apatrizi, care desfagoara activitate pe terito-
riul Republicii Moldova, obiect al impunerii constituie
venitul obtinut pe parcursul perioadei fiscale din orice
surse aflate in Republica Moldova si din orice surse
aflate in afara Republicii Moldova pentru activitatea in
Republica Moldova, cu exceptia venitului din investi-
tii si financiar din orice surse aflate in afara Republicii
Moldova; e) persoanele fizice nerezidente care nu des-
fasoara activitate de intreprinzator pe teritoriul Repu-
blicii Moldova, obiect al impunerii constituie venitul
obtinut pe parcursul perioadei fiscale din activitati de
munca in baza contractului (acord) de munca pe terito-
riul Republicii Moldova.

Suma totald a impozitului pe venit se determina
prin urmatoarele cote: a) pentru persoane fizice si In-
treprinzatori individuali, in marime de: - 7% din veni-
tul anual impozabil. - 18% din venitul anual impozabil
[11]. b) pentru persoanele juridice — In marime de 12%
din venitul impozabil; ¢) pentru gospodariile taranesti
(de fermier) — in marime de 7% din venitul impozabil,
d) pentru agentii economici al caror venit a fost estimat
prin metodele si sursele indirecte de estimare a sumei
obligatiei fiscale [12], si particularitatile estimarii obli-
gatiilor fiscale ca urmare a instituirii posturilor fiscale
[13], — in marime de 15% din depasirea venitului esti-
mat fatd de venitul brut inregistrat in contabilitate de
agentul economic.

Prin prizma titlului IT al Codului Fiscal, contribua-
bilii beneficiaza de scutire la achitarea impozitului pe
venit. Art. 12 pct. 12 al aceluiasi titlu al Codului Fiscal,
prevede prin notiunea de scutire — suma care, la calcu-
larea venitului impozabil, se scade din venitul brut al
contribuabilului. Scutirile sunt: personale [4, pag.12],
acordate sotiei (sotului) [4, pg.12], pentru persoane-
le intretinute [4, pag.12]. Scutiri personale. Fiecare
contribuabil (persoana fizica rezidentd) are dreptul la
o scutire personald in suma prestabilitd de normele
Codului fiscal care anual poate fi suspusa modificarii
[4, pag.12]. In cazul in care contribuabilul (persoana
fizica rezidentd) intruneste una dintre conditiile indi-
cate mai jos, suma scutirii personale (denumitd in con-
tinuare scutire personala conditionatd) va fi relativ
mai mare [4, pag. 12], dar care anual la fel poate fi
suspusd modificarii: a) s-a imbolnavit si a suferit de
boala actinica provocata de consecintele avariei de la
C.A.E. Cernobil; b) este persoana cu dizabilitati si s-a
stabilit ca dizabilitatea sa este in legatura cauzala cu
avaria de la C.A.E. Cernobil; ¢) este parintele sau sotia
(sotul) unui participant cazut sau dat disparut in actiu-
nile de luptd pentru apararea integritatii teritoriale si a
independentei Republicii Moldova sau in actiunile de
lupta din Republica Afghanistan; d) este persoand cu
dizabilitati ca urmare a participarii la actiunile de lupta
pentru apararea integritatii teritoriale si a independentei
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Republicii Moldova, precum si 1n actiunile de lupta din
Republica Afghanistan; e) este persoana cu dizabilitati
de pe urma razboiului, persoana cu dizabilitati in urma
unei afectiuni congenitale sau din copilarie, persoand
cu dizabilitati severe si accentuate; f) este pensionar-
victima a represiunilor politice, ulterior reabilitata.

a) Scutiri acordate sotiei (sotului). Persoana fizica
rezidenta aflata in relatii de casatorie are dreptul la o
scutire suplimentara cu o suma egala cu scutirea per-
sonala, cu conditia ca sotia (sotul) nu beneficiaza de
scutirea sa personald.Persoana fizica rezidenta aflata in
relatii de césatorie cu o persoana care corespunde con-
ditiilor speciale indicate mai sus la pct. b) are dreptul
la o scutire suplimentara in valoarea scutirii personale
conditionate, cu condifia ca sotia (sotul) nu beneficiaza
de scutire personala.

b) Scutiri pentru persoanele intretinute. Contribua-
bilul (persoana fizica rezidentd), curatorul minorilor in
varsta de la 14 pana la 18 ani si tutorele legal are drep-
tul la o scutire anuala pentru fiecare persoana intretinu-
td, cu exceptia persoanelor cu dizabilitati in urma unei
afectiuni congenitale sau din copilérie care beneficiaza
de o altd suma relativ mai mare in calitate de scutire.
Pentru ca o persoana sa aiba calitatea de persoana in-
tretinuta, este necesar sa intruneascd cumulativ cerin-
tele de mai jos: a) este un ascendent sau descendent al
contribuabilului sau al sotiei (sotului) contribuabilului
(parintii sau copiii, inclusiv infietorii si infiatii) ori in-
valid din copildrie persoand cu dizabilitati in urma unei
afectiuni congenitale sau din copilarie ruda de gradul
doi in linie colaterala;

¢) are un venit ce nu depaseste suma mentionata in
art. 35 alin.2 al Codului Fiscal.

Titlul II al Codului fiscal prevede in afara de scu-
tire, o alta facilitate la achitarea impozitului pe venit
denumita deducere. Deducerile, conform art. 12 alin.
11 al Codului Fiscal, reprezintd suma care, la calcu-
larea venitului impozabil, se scade din venitul brut al
contribuabilului conform prevederilor legislatiei fisca-
le. Codul fiscal prevede urmatoarele deduceri: aferente
activitdtii de Intreprinzator [4, pag. 14] si alte deduceri
[4, pag. 13].

a) Deducerile aferente activitatii de intreprinzator.

Regula generala in cazul deducerilor aferente acti-
vitatii de intreprinzator - nu se permite deducerea chel-
tuielilor personale si familiale din venitul impozabil al
activitatii de intreprinzator, cu exceptia cazurilor pentru
care legislatia prevede un alt mod de reglementare. Pe
parcursul perioadei fiscale, cheltuielile aferente activi-
tatii de intreprinzator depasesc venitul brut al contri-
buabilului in perioada fiscala curentd, suma pierderilor
rezultate din aceasta activitate va fi reportata esalonat
pe urmatoarele cinci perioade fiscale. Alte deduceri.
Agentul economic rezident are dreptul la deducerea:
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- oricaror donatii facute de el pe parcursul perioadei
fiscale in scopuri filantropice [14] sau de sponsorizare,
dar nu mai mult de 5% din venitul impozabil. In acest
scop pot fi deduse, numai donatiile facute in scopuri
filantropice sau de sponsorizare in favoarea autoritati-
lor publice si institutiilor publice scutite de impozit, a
organizatiilor necomerciale [15], precum si in favoarea
caselor de copii de tip familial. - cheltuielilor de inves-
titii in limitele venitului din investitii ce {in de: a) chel-
tuielile ordinare si necesare, achitate sau suportate pe
parcursul perioadei fiscale in scopul obtinerii venitului
din investitii; b) dobanzile pe datorie, cu conditia ca
dobanda sa nu depaseasca suma venitului din investitii.
- defalcarilor obligatorii in Fondul republican si fondu-
rile locale de sustinere sociala a populatiei, efectuate
pe parcursul perioadei fiscale in cuantumurile stabilite
de legislatie. - in cuantumurile stabilite de legislatie,
a sumelor pentru primele de asigurare obligatorie de
asistentd medicald achitate de persoanele fizice asigu-
rate conform legislatiei. - contributiilor obligatorii 1n
bugetul asigurarilor sociale de stat achitate de persoa-
nele fizice, pe parcursul perioadei fiscale, in cuantu-
murile stabilite de legislatie. - platile suportate efectiv,
aferente indemnizatiei pentru incapacitate temporara
de munca cauzata de boli obisnuite sau de accidente
nelegate de munca [16]. -Impozitul pe venit in cazuri
si situatii distincte de cele generale.

1) Impozitarea venitului proprietarului decedat. Ve-
niturile generate de proprietatea persoanei decedate se
considera venituri ale mostenitorului dupa acceptarea
succesiunii. Patrimoniul primit de cétre persoanele fi-
zice cetdteni ai Republicii Moldova cu titlu de donatie
sau de mostenire nu se impoziteaza cu impozit pe ve-
nit.

2) Cresterea sau pierderea de capital. Toti contribu-
abilii (persoane fizice sau juridice), rezidenti i nerezi-
denti ai Republicii Moldova, care vand, schimba sau
instrdineaza sub altd forma active de capital determina
suma cresterii de capital in scopul impozitarii [4, pag.
14]. Prin active de capital se subinteleg: a) actiunile,
obligatiunile, alte titluri de proprietate in activitatea de
intreprinzator; b) proprietatea privatd nefolosita in ac-
tivitatea de intreprinzator; ¢) terenurile; d) optionul la
procurarea sau vanzarea activelor de capital. Contribu-
abilul (persoana fizica sau juridicd) poate deduce pier-
derile de capital numai in limitele cresterii de capital.

3) Redistribuirea (transmiterea) proprietatii intre
soti [4, pag.14]. Cresterea sau pierderile de capital nu
se recunosc n cazul redistribuirii (transmiterii) propri-
etatii: a) intre soti; sau b) intre fostii soti, daca o astfel
de redistribuire (transmitere) rezultd din necesitatea
impartirii proprietatii comune in caz de divort. Baza
valorica a proprietdtii indicate pentru beneficiar, re-
prezinta baza valorica ajustatd a proprietatii persoanei
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care o transmite.Valoarea activelor (la data dobandirii
dreptului de proprietate) obtinute ca urmare a redistri-
buirii (transmiterii) proprietatii in devalmasie intre soti
sau Intre fostii soti, daca o astfel de redistribuire (trans-
mitere) rezultd din necesitatea Tmpartirii proprietatii
comune in caz de divort.

4) Facilitati la vainzarea locuintei de baza [4, pag.14],
prin locuingd de baza a contribuabilului se subintelege
locuinta care s-a aflat in proprietatea lui in decurs de 3
ani, perioada care expira la data instrainarii acestei lo-
cuinte, si care i-a servit pe tot parcursul acestei perioa-
de drept domiciliu de baza. La vanzarea, schimbul sau
alte forme de instrainare 1n alt mod a locuintei de baza
a contribuabilului, cresterea capitalului se recunoaste
cu exceptiile urmatoare: Marimea cresterii de capital,
supusd impunerii, pentru orice locuintd se micsoreaza
cu suma de 10000 lei pentru fiecare din anii ce urmea-
za dupd anul 1997, pe parcursul céruia (sau carora)
contribuabilul a fost proprietarul acestei proprietai si
a folosit-o ca locuintd de baza. Aceasta prevedere nu se
aplicd in cazul locuintei de baza a carei baza valorica
este valoarea estimata in modul stabilit. Nu se permite
deducerea pierderilor de pe urma vanzarii sau schim-
bului proprietatii care a servit ca locuinta de baza.

5) Donatiile [4, pag. 14], persoana care face o do-
natie se considerd ca a vandut bunul donat la un pret
ce reprezintd marimea maxima din baza lui valorica
ajustatd sau pretul lui de piatd la momentul donarii.
Calcularea bazei valorice ajustate a proprietatii la mo-
mentul donatiei se efectueaza {inand cont de deducerile
uzurii capitale [4, pag.14] si baza valorica a activelor
de capital [4, pag. 15], separat pe fiecare obiect donat.
Persoana care face o donatie sub forma de mijloace ba-
nesti se considera drept persoana care a obtinut venit in
marimea sumei mijloacelor banesti donate, cu exceptia
sumei donate de persoana fizicd care nu desfasoara
activitate de intreprinzator in partea in care aceastad
suma nu depaseste venitul impozabil [17]. Cresterea
sau pierderea de capital nu este recunoscutd in scopuri
fiscale in cazul incheierii unui contract de donatii intre
rude de gradul I, precum si intre soti.

6) Regimul fiscal in cazul aplicérii perioadei fiscale
de tranzitie privind impozitul pe venit.Prin perioada de
tranzitie 1n sensul art. 54% al Codului Fiscal subintele-
gem perioada cuprinsa intre sfarsitul perioadei fiscale
curente §i prima zi a noii perioade fiscale. Astfel, durata
perioadei fiscale de tranzitie este cuprinsa intre o luna
si 11 luni. Subiecti ai impunerii sunt agentii economici
care aplicd perioada fiscala de tranzitie, trecand de la
o perioada fiscald la alta conform Legii contabilitatii.
Obiectul impunerii este determinat conform regulilor
prevazute in Titlul IT al Codului fiscal. Cota impozitului
pe venit pentru aceasta categorie de subiecti ai impune-
rii este in marime de 12 % din venitul impozabil, pen-
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tru persoanele juridice si 15% din depésirea venitului
estimat fata de venitul brut inregistrat in contabilitate
de agentul economic pentru agentii economici al caror
venit a fost estimat prin metodele si sursele indirecte
de estimare a sumei obligatiei fiscale [18, pag. 12] si
particularitatile estimarii obligatiilor fiscale ca urmare
a instituirii posturilor fiscale [18, pag. 12].

¢) pentru gospoddriile taranesti (de fermier) — in
marime de 7% din venitul impozabil;

d) pentru agentii economici al caror venit a fost es-
timat in conformitate cu art. 225 si 225'— in marime de
15% din depasirea venitului estimat fatd de venitul brut
inregistrat in contabilitate de agentul economic. Calcu-
larea impozitului pe venit se efectueaza prin aplicarea
cotei impozitului asupra obiectului impunerii. Achita-
rea la buget a impozitului pe venit se efectueaza in rate,
pana la data de 25 a fiecérei luni a perioadei fiscale de
tranzitie, in sume egale cu 1/12 din: a) suma calculata
drept impozit ce urmeaza a fi platit, pentru perioada fis-
cala de tranzitie; sau b) impozitul ce urma sa fie platit,
pentru perioada fiscala precedentd. Achitarea obligati-
ilor finale privind impozitul pe venit se efectueaza nu
mai tarziu de termenul stabilit pentru prezentarea de-
claratiei cu privire la impozitul pe venit pentru perioa-
da fiscala de tranzitie. Declaratia cu privire la impozitul
pe venit se prezintd, impreuna cu situatiile financiare
pentru perioada fiscala respectiva, nu mai tarziu de 3
luni de la finele perioadei fiscale de tranzitie.

Concluzii. Impozitele reprezinta in zilele noastre
obligatii pecuniare, pretinse, in temeiul legii, de catre
autoritatea publica, de la persoane fizice si juridice, in
raport cu capacitatea contributiva a acestora, preluate
la bugetul statului in mod silit si fara contraprestatie
imediata si folosite de catre acesta ca resurse pentru
acoperirea cheltuielilor publice si ca instrumente de in-
fluentare a comportamentului platitorilor, astfel incat
interesele acestora sa fie armonizate cu interesul pu-
blic. Impozitul pe venit este una din cele mai importan-
te surse de venituri ale bugetului de stat, izvorul princi-
pal al formarii venitului bugetului de stat si al finantarii
cheltuielilor publice.
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JUDICIAL LAW-MAKING , AS A NECESSARY ELEMENT OF THE
COMPETITIVENESS OF THE JUDICIAL AUTHORITY IN UKRAINE
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SUMMARY

This article deals with judicial law-making as a necessary element of the independence of the judiciary in Ukraine
through the prism of discretionary powers of the court, which are implemented by the latter on the principles of the rule of
law. On the basis of the analysis of the phenomenon of judicial law-making, it is proposed to divide it into types, and the
mechanism for preventing the arbitrariness of the court in its implementation. The study found out that judicial law-making
is the element of the judiciary independence in Ukraine, which affects the balance of government branches in the context of
the mechanism of checks and balances.

Keywords: judicial law-making, discretionary powers, judicial discretion, supremacy of law, independence of the
judiciary, mechanism of checks and balances.

CVYJIOBA ITIPABOTBOPYICTb, AK HEOBXIJTHUM EJIJEMEHT CAMOCTIAHOCTI CYAOBOI
BJIA/IA B YKPAIHI

O.B. AHICIMOB,
acmipaHT Kadeapu KOHCTUTYLIHHOTO MpaBa Ta MOPiBHIBHOTO MPAaBO3HABCTBA IOPUINYHOIO (PaKyIbTETY
JABH3 “Yxropoxacekiii HallioHANbHUH yHIBEpCUTET”

AHOTAIIA

VY wmiif cTari po3WISTHYTO CYIOBY MPaBOTBOPYICTH, K HEOOXIAHWH €IeMEHT CaMOCTIMHOCTI CyoBOi Biagw B YKpaiHi
gepe3 MpU3My TUCKPELifHIX MOBHOBAKEHB CYNy, SIKi peali3oBaHi OCTaHHIM Ha 3acajax BEpXOBEHCTBa mpasa. Ha ocHOBI
aHaJTi3y SBHUIIA CYJOBOI MPABOTBOPUOCTI 3aIIPOIIOHOBAHO 11 MTOII HA BHIHM, TA MEXaHI3M 3aro0IraHHs CBaBI/LIA Cydy MpH
il 3xiticHeHHi. B X0l JOCIIKEHHST BCTAHOBIICHO, IO CYJ0BAa MPABOTBOPYICTh € THM €IEMEHTOM CaMOCTIHHOCTI CyI0BOL
BJIaU B YKpaiHi, KOTpUH BILUTUBA€E Ha OaJIaHC TLTOK JCP:KABHOI BT B KOHTCKCTI MEXaHi3My CTPHUMYBaHb Ta MPOTUBAT.

Kniouosi cnosa: cyiosa npaBOTBOPHYiCTb, IUCKPEIiHI TOBHOBAXEHHS, CY/I0BA JIUCKPEIlisl, BEPXOBEHCTBO MPaBa, CaMo-
CTifHICTB CyHOBOI BIaIi, MEXaHi3M CTPAMYBAHb i IIPOTHBAT.

Introduction. Modern democratic society is
permanently evolving, and the same time the law
is also evolving. The goal of the society development
is to achieve the general welfare and harmony of
mankind, while the purpose of law is the regulation
of relations, based on the principles of goodness and
justice. The evolution of law erases the boundaries
between schools of law, so today we can observe the
features inherent in the Roman-Germanic law school
in the countries, which traditionally professed Anglo-
Saxon traditions of law, and vice versa, in the Romano-
Germanic tradition of the right to observe the features
inherent in the Anglo-Saxon school of law. In this case,
we can state the synergy of law schools for the sake of
the future of democratic countries.

Not an exception to this is Ukraine, whose legal
system relates to the Roman-Germanic legal family,
because today a judicial precedent starts to play a more
significant role in the regulation of social relations.
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Judicial precedent is the result of the law-making
of the court, which arises when a court exercises
discretionary powers on the basis of the rule of law.
The fundamental basis of constitutional guarantees
of the law-making of the court is the rule of law,
which gives the court the opportunity to coexist on
a parity basis with other branches of government and
have a real influence in the system of “checks and
balances”. The possibility to create a rule of law is
one of the main functional elements of the power
independence of the court. The analysis of legal
literature on this issue has shown that not all scholars
share the idea of the possibility of a court to create a
rule of law, because such a function is enshrined in
other branches of government, and the court performs
only a function of enforcement in the administration
of justice. However, according to the author, such an
approach is based on a conservative understanding
of the provisions of the Romano-Germanic school
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of law, and is refuted by the realities of the present,
which will be proved in this work.

The purpose of the article. During the research, the
author aims to investigate the constitutional principles
of judicial law-making in Ukraine as a necessary
element of the judiciary independence, its legal nature
and the influence of regulating social relations in
Ukraine, through the prism of discretionary powers of
the court, which are implemented on the basis of the
supremacy of law.

Statement of the main provisions. Absolute
positivism, as an inheritance of the Soviet school of
law, for a long time played a dominant role in Ukraine,
which led to the formation of not a “legal” system of
law in Ukraine, but “lawful”. The principle of the rule
of law was considered exclusively in the theoretical
aspect and identified with the lawfulness of the
existence of judicial law-making was denied, because
it did not correspond to the existing legal doctrine.

The situation began to change after the adoption
of the Constitution of Ukraine by Verkhovna Rada
of Ukraine on June 28, 1996 [1], which consolidates
the division of state power in Ukraine into legislative,
executive and judicial (Article 6), as well as declares
the principle of the rule of law in Ukraine (Article 8).

Taking into account the legal nature of the
Constitution of Ukraine, as a limiter of state power
arbitrariness, it did not favor any of the branches of
power, but exclusively allocated powers among them
in order to create a balanced society and to make it
impossible to usurp power. The mentioned balancing is
ensured through the rule of law, which in its nature is an
abstract category, and also provides the court with the
possibility of its own discretion in the administration
of justice.

The practical implementation of these provisions
of the Constitution of Ukraine gave the court the
opportunity to manifest itself as a power that has a
legitimate influence in the system of coordinates built
in the concept of "checks and balances."

The theoretical basis for dominating the rule of law
in Ukraine was the work of Western European and
American scholars who gave priority to the regulation
of social relations as a natural rather than a positive
right. In particular, W. Blackstone noted that human
laws are ineffective if they contradict “natural law”
[23, p. 44], and he also believed that a judge or other
official of a State with powers of law enforcement does
nothing wrong with the exercise of a natural right that
can not be found in written sources. When a judge
comes to conclusions that are not necessarily based on
positive law, he applies the right that forever exists in
society, rather than creates a new law. Thus, a judge
who is not limited in his activity by "laws in books",
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goes farther the written text, acts not in opposition, but
in accordance with the law [23, p. 44-49].

A special role in the court, as a power, is played by
the law-making, which arises when the court exercises
discretionary powers on the basis of the rule of law.

The driving force for the development of
legislation in Ukraine was the inability of the
legislative branch to respond to the challenges of
society on time, and therefore, the judiciary, being
the most mobile among the authorities in the system
of “containment and counterbalance”, was the first
to respond to the change of approaches to law as
solely positive law and began to complete the rules
of law where there were conflicts and to change the
norms that contradicted the fundamental rights of the
person guaranteed by the Constitution of Ukraine and
the Convention on Human Rights and Fundamental
Rights and Freedoms.

Contemporary Ukrainian science the term "law-
making” comprehends in the same way. In particular,
M. 1. Koziubra understands the law-making activity
as a special type of activity inherent in the specially
authorized bodies, in formulating, changing or
abolishing legal norms, which are based on the needs
and interests of people [12, p.192], O. R. Dashkovska
calls law-making the organizationally regulated, special
form of activity of the state or directly to the people,
as a result of which the needs of social development
and the requirements of justice acquire the legal form,
which find its expression in a certain source of law
(normative act, precedent, customs, etc. ) [13, p. 321],
N. M. Parkhomenko under the lawmaking understands
one of the stages of law-making, the legal form of the
state and the authorized organizations for the adoption,
modification, suspension and abolition of legal norms
[20, p. 355].

Consequently, under the lawmaking it is necessary
to understand the activities of the officially authorized
entity in relation to the creation, modification, abolition
of legal norms on the basis of the rule of law.

Judicial law-making is a form of law-making, which
features all the features of law-making, including
such as: the implementation of a specially-authorized
entity; the focus on the creation, modification or
abolition of regulatory requirements; recognition of
its procedural-procedural activity; consolidating its
results in certain legal acts-documents [17, p. 50-51].
In this case, lawmaking is characterized by specific
features that distinguish it from other types of law-
making, as well as from other types of legal activities:
the implementation of specially-authorized judicial
authorities; connection with the implementation of the
functions of the judiciary; implementation in a special
procedural form; the direction of law-making activity
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on the establishment of legal regulations; their fixation
in judicial law-making acts [19, p.1].

According to the provisions of the Constitution
of Ukraine, the legislator did not directly grant the
lawmaking court. However, such a court activity is
inextricably linked with its functions of administration
of justice, judicial control and judicial constitutional
control, during which the court eliminates gaps in the
law, as well as identifies and eliminates conflicts of
laws with the Basic Law of Ukraine.

As M.I. Koziubar noted, overcoming the gaps in
legislation, resolving conflicts, and non-compliance
of existing normative regulations with fundamental
human rights are those exceptional cases in which
the court may, acting on the basis of an appropriate
argument, act as a subject of law-making [12, p.202].

Judicial law-making is not only a leverage of the
court's influence in the system of checks and balances, it
is above all a guarantee of the protection of fundamental
human rights, which, due to unfair encroachments on
them, require immediate restoration.

S.V. Shevchuk notes the importance of judicial
law-making in his work. Thus, according to him,
the legislative process was aimed to protect the
constitutional human rights as much as possible, when
judges, not only from constitutional norms, but also
from the principles of justice, reasonableness, natural
law, compliance with moral criteria, social necessity
and the goals of constitutionally-legal regulation in
society. Therefore, the constitutional terms “rule of
law”, “proper legal procedure”, “freedom”, “equality”,
“justice”, etc., do not have the obligatory legal force
and independent legal significance without proper
judicial interpretation in the process of constitutional
and general judicial proceedings [22, p.12].

Judicial law-making is an intellectual process of
creating a new, just, qualitative, which will have a
positive effect on non-regulated laws, or not regulated
in a just way relations in a civilized society.

Judicial law-making, as well as judicial discretion,
most effectively manifest themselves within the
functional element of the independence of the judiciary
and they are the levers of the influence of the court in the
system of checks and balances that make it impossible
to absolutise power in one's hands.

In this case, lawmaking is a derivative legal
phenomenon of judicial discretion, which is
implemented on the basis of the rule of law.

Since judicial discretion has different grounds for
its existence, the law-making process has different
origins.

Thus, judicial dissent in Ukraine is of three types:

- discretion is directly specified in the law, which
gives the court the opportunity to choose one of the
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variants of behavior, which are provided by the law
(procedural discretion);

- discretion given to the court in order to eliminate
gaps in law or overcome conflicts (analogy of law and
law);

- discretion based on the priority of fundamental
human rights over the law.

Judicial lawmaking exists within discretion that
is given to the court in order to eliminate gaps in law
or overcome conflicts (analogy of law and law) and
discretion based on the priority of fundamental human
rights over the law.

The constitutional prerequisite for judicial law-
making is the provisions of Articles 3, 8, 129 of the
Constitution of Ukraine [1], in particular: human
rights and freedoms and their guarantees determine
the content and direction of the state’s activities; the
principle of the rule of law is recognized and in force
in Ukraine; the judge, while administering justice, is
independent and governs the rule of law.

Thus, judicial litigation existing within the limits
of discretion given to a court with the purpose of
eliminating gaps in law or overcoming conflicts
(analogy of law and law) is subsidiary to law, since its
purpose is to eliminate gaps in legislation on the basis
of a certain algorithm of actions that is an analogy
of law and law. The aforementioned type of judicial
law-making does not contradict and does not refute
the law, manifests itself exclusively in the system of
coordinates established by the legislature, is to a large
extent an element of the functions of justice, and not
judicial control, as a result of which its influence on the
balance of state power in Ukraine is not essential.

The legal basis for this type of judicial law is the
provisions of Article 7, paragraph 6, of the Code of
Administrative Justice of Ukraine [5], Article 10, Part 9
of the Civil Procedural Code of Ukraine [7] and Article
10, Section 10 of the Commercial Procedural Code of
Ukraine [4], according to which, in the absence of The
law regulating the relevant legal relationship, the court
applies the law governing such relationships (analogy
to the law), and in the absence of such a law, the court
proceeds from the constitutional principles and general
principles of law (analogy rights).

As an example of this type of judicial law-
making, the Chernivtsi Regional Administrative Court
judgment of 22.12.2017 in the case No. 824/1034 / 17
can be brought against the person’s 1 claim to the State
Architectural and Construction Inspection in Chernivtsi
Oblast to declare illegal and cancel the ruling. By this
ruling, the court, in connection with non-regulated Code
of Administrative Procedure of Ukraine, the actions of
the court in case of receipt of an administrative case
that falls within the subject-matter of another court,
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applied the analogy of the law and on the basis of the
provisions of paragraph 2 of Article 29, paragraph 1 of
the Code of Administrative Justice of Ukraine (actions
of the court in case of receipt of an administrative
case belonging to the territorial jurisdiction of another
court), transferred the case to another court to which
subject jurisdiction it belongs [10].

As to judicial law-making, which exists within
the limits of discretion based on the priority of
fundamental human rights above the law, it should
be noted that it has the character of restorative legal,
as the court, through judicial control and judicial
constitutional control, guided by the norms of the
Constitution of Ukraine and international treaties,
the consent to be bound by the Verkhovna Rada of
Ukraine creates new norms which are based on the
principles of the rule of law, replacing existing non-
legal norms of the current legislation of the Uk raini
That is, the court actually restores the legal regulation
of social relations, which were previously regulated
not by law.

The legislative precondition for the implementation
of this type of judicial law-making is including
provisions of Article 7, paragraphs 4, 5 of the Code
of Administrative Justice of Ukraine [5], parts 4, 6, 8
of Article 10 of the Civil Procedural Code of Ukraine
[7] and paragraphs 4, 6, 8 of Article 11 Economic
Procedural Code of Ukraine [4] according to which,
if the court concludes that a law or other legal act is
contrary to the Constitution of Ukraine, the court does
not apply such a law or other legal act, and applies the
norms of the Constitution of Ukraine as rules of direct
action; the court applies, in the cases before it, the
Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 and its protocols, the
consent to be bound by the Verkhovna Rada of Ukraine,
and the practice of the European Court of Human
Rights as a source of law; if an international treaty,
the consent to which the Verkhovna Rada of Ukraine
has made binding, establishes rules other than those
established by law, then the rules of the international
treaty of Ukraine will apply.

It is precisely in the realization of this type of
litigation that the principle of rule of law bestows itself,
which refutes the unjust postulates of positivism and
restores the violated right of a person on the principles
of goodness and justice.

For this reason, it is worth giving just and
accurate words SV. Shevchuk, according to which
Ukrainian judges are only beginning to realize that
the true independence of the judiciary begins with
the application of the rule of law in the process of the
administration of justice, which can not be identified
with the principle of the rule of law as blind, mechanical
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obedience to all the normative regulations of the state
power [22 , p.49].

The criteria for distinguishing between legal and
non-legal laws must be established by the judiciary,
which is most capable of doing so. This is especially
true of constitutional courts, because in contemporary
science of constitutional law it is considered that all
these basic principles and ideals as criteria of distinction
are contained in the constitutions or are organically
linked with its text and are "disclosed" by the courts in
the process of interpreting their provisions. And all this
is nothing more than judicial law-making [22, p.53].

As an example of the implementation of this type
of judicial lawmaking, one can instruct a judge of
the Popasnyansky district court of Luhansk region
dated April 5, 2017, in the case No. 423/369 / 17
on bringing to the administrative responsibility of
individuals 1 part 1 of Article 164 of the Code of
Ukraine on Administrative Offenses (violation of the
procedure of proceeding economic activity) in which
the court came to the conclusion that the administrative
penalty may be imposed below the lower limit, if the
statutory enforcement is clearly unfair. In particular,
in accordance with the content of the ruling offense
provided for in Article 164 of Part 1 of the Code of
Administrative Offenses [6], a pensioner of 1944, who
receives a pension of less than UAH 1,500, committed a
pension, in connection with which the court considered
this provision to be punishable as a fine in the amount
of 17,000 to 34,000 UAH. obviously unfair. Justifying
its position, the court applied Articles 1, 8, 129 of the
Constitution of Ukraine, the Constitutional Court of
Ukraine decision No. 15-rp / 2004 dated November 2,
2004 in a case under the constitutional petition of the
Supreme Court of Ukraine regarding the compliance
of the Constitution of Ukraine (constitutionality) with
the provisions of Article 69 of the Criminal Code of
Ukraine the case of imposing a more lenient sentence
by the court) [8], and mentioned the words of Aristotle
and the position of the judges of the United States
Supreme Court, expressed in a separate opinion in the
case of Petrella v. Metrogoldwyn-Mayer, Inc., et al.
H[9].

The chosen by the judge approach to the case in this
situation is based on the principles of an anti-formalist
revolution in Europe, which resulted in the recognition
of a new “creative” and active role of a judge in law
enforcement and an absolute denial of the role of
a judge as “the mouth of the law.” This process was
accelerated by laying the principle of the rule of law in
the basis of modern justice. The result of the revolution
was the "discovery" of the fact that the activity of a
judge is much more complex and more complex
than it is customary to assume in accordance with
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traditional scientific doctrines. At least, the activity of
a judge can not be reduced to the simple application
of deductive logic (method of deduction) in making
decisions without taking into account factors of an
economic, political, and moral nature, that is, it can not
be absolutely "neutral” [22, p.51].

However, the implementation of a law-creating
court that exists within the discretion of a priority-based
fundamental human right over the law may give rise to
arbitrariness of the court, since it is based on abstract
categories such as the rule of law, justice, goodness,
natural law, morality, and tradition - understanding
which depends on the individual characteristics of
the judge. Consequently, there is a risk of judicial
arbitrariness, which will lead to an imbalance of state
power in Ukraine and discredit the court as a power.

In addition, it should be mentioned that the law
on the implementation of judicial law-making,
which exists within the limits of discretion based
on the priority of fundamental human rights above
the law, the legislator of the Law of Ukraine “On
Amendments to the Commercial Procedural Code of
Ukraine, the Civil Procedural Code of Ukraine, the
Code of Administrative Justice of Ukraine and other
legislative acts “dated October 3, 2017, No. 2147-VIII
[3], the courts of all instances in Ukraine that carry out
administrative, civil and economic proceedings, which
may also display ITIS stability on regulation of social
relations.

However, the existing procedural codes contain
safeguards to eliminate judicial arbitrariness in
the courts of general jurisdiction in the course of
judicial law-making, which exists within the limits of
discretion based on the priority of fundamental human
rights over the law. In particular, paragraph 2 of part 4
of Article 7 of the Code of Administrative Justice of
Ukraine [5], paragraph 2 of part 6 of Article 10 of the
Civil Procedural Code of Ukraine [7] and paragraph 2
of Article 6 of Article 11 of the Economic Procedural
Code of Ukraine [4] contain a rule according to which
if the court concludes that a law or other legal act is
contrary to the Constitution of Ukraine and has not
applied such a law or another legal act, and applies the
norms of the Constitution of Ukraine as rules of direct
action, it shall, after making a decision in a case, appeal
to the Verkhovna Rada On the Court to address the
issue of bringing Ukraine to the Constitutional Court
about the constitutionality of a law or other legal act, a
decision on the constitutionality of which is under the
jurisdiction of the Constitutional Court of Ukraine.

So, having analyzed the provisions of the procedural
codes of Ukraine, it should be concluded that the courts
of general jurisdiction of all instances in the course
of judicial law-making which exists within the limits
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of discretion based on the priority of fundamental
human rights over the law carry out primary judicial
law-making, the legitimization of which takes place
only after the adoption of the Constitutional The
court of Ukraine is the decision, which recognizes the
unconstitutional law, which in its decision referred to
the court of general jurisdiction.

In the event that such a decision is not made by
the Constitutional Court of Ukraine or the refusal
by the Supreme Court to submit a submission to
the Constitutional Court of Ukraine regarding the
constitutionality of the law or other legal act, the
activity of courts, using the provisions of Article 7,
paragraph 4, of the Code of Administrative Justice
of Ukraine [5], Article 10, Section 6 of the Civil the
Procedural Code of Ukraine [7] and Section 6 of Article
11 of the Economic Procedural Code of Ukraine [4]
can not be recognized as judicial law-making, and such
court decisions themselves are subject to cancellation.
Consequently, the legislator provides in the procedural
laws the filters that will eliminate judicial arbitrariness
in the implementation of judicial law-making, which
exists within the limits of discretion based on the priority
of fundamental human rights. It should be noted that
the fact of the annulment of the court decision, which
created a new norm, does not refute the law-making
nature of the court's activity in resolving the litigation,
since the laws, adopted by the legislative body, are also
subject to cancellation, losing the validity.

At the same time, the author believes that such
filters are not enough to prevent judicial arbitrariness,
as procedural control by higher courts does not suffice,
while reviewing a case in which a new norm is set
out.

Therefore, in order to make this impossible, it
is necessary to develop a unified algorithm for the
implementation of judicial law-making, which exists
within the limits of discretion based on the priority of
fundamental human rights above the law. Alternatively,
it is possible to borrow a three-component test
developed by the European Court of Human Rights to
assess the justification for interference with the rights
of individuals guaranteed by the Convention for the
Protection of Human Rights and Fundamental Freedoms
of 04.11.1950 [2]. In particular, when assessing the
interference with the rights of a person, the European
Court of Human Rights, checks whether interference
with the rights guaranteed by the Convention occurred
"in accordance with the law", whether the "legitimate
aim" of the interference was pursued and whether the
interference was "necessary in a democratic society" an
urgent public need, was proportional to the legitimate
aim, and the reasons given for its substantiation were
sufficient and relevant) [24].
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The facts presented in this paper may lead to the
idea that the judiciary, as a result of its opposition to
the absolutisation of the legislature, itself usurps the
power, thus unbalancing the system of checks and
balances. However, this view is false, because in the
concept of “checks and balances”, the judiciary is not
an active participant in social relations, which can
independently initiate state changes. By its functional
purpose, it acts as an arbiter between the legislative and
executive authorities, as well as in case of violation of
the last fundamental rights, freedoms and interests of
a person or rights and interests of a legal entity, and
is an integral institution of the mechanism of social
regulation of social relations.

Such "imaginary passivity” of the judiciary is due
to its legal nature, the guardian of the rule of law and
the restorer of justice. For the functional activation of
the court for the implementation of justice, judicial
control in the field of public-legal relations, judicial
constitutional control, the official application of the
relevant subject of legal relations is necessary, and only
in this case the court manifests itself as the authority
that regulates the existing legal conflict, including by
creating a new norm.

Judicial law-making is simultaneously a “sword”
of the court, in protecting the constitutional rights and
freedoms of individuals from unlawful encroachments,
and a shield in the system of “checks and balances”
from the absolute power of the legislative or executive
power.

Judicial law-making should not be identified with
a judicial precedent, which is its possible result. Law-
making is carried out by all courts in Ukraine, but as
the precedent it can be considered only the decision of
the Constitutional Court of Ukraine and legal positions,
which are set out in the decisions of the Supreme Court
on the basis of their general validity and calculation for
long-term and repeated application. It should be noted
that the regulation of legal relations with the judicial
precedent in Ukraine is not a panacea for the stable
functioning of the legal system of Ukraine, since in the
countries of the traditional application of the judicial
precedent there are a number of shortcomings in its
application.

As an example of this, I will quote the words
of English judge Lord Buckley: “I am not able to
substantiate the correctness of the decision that I intend
to announce. But I am bound by a precedent, which I
must observe “[16, p.54].

Judicial law-making should also be distinguished
from the court’s interpretation of the rules of law,
since law-making is the creation of a new, and the
interpretation of this explanation of the existing one.
Although on this occasion in the legal science there are
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ongoing discussions as to whether the court interprets
the law as a law-making activity. In particular, such
scholars as O. N. Vereshchahin [11, p.41], S. P.
Cherednichenko [21, p.174] include the interpretation
of'the right to law-making activity, while VM Kartashov
in his work, in a sharp form refutes this position, and
notes that “only by virtue of professional illiteracy one
can include in the content of law-making an official
interpretation and other types of legal activity by
nature” [15, p.359].

Conclusion. When reforming the legal system in
Ukraine it is not necessary to blindly borrow dogmas
that are not inherent in the Romano-Germanic law
school, it is necessary to act sensibly, taking into
account the intellectual potential of the subjects of law-
making and our mentality.

Legislation and law-making can and must exist in
Ukraine as parts of a single whole, complementing each
other. For this reason, it is advisable to quote the words
of the famous Russian civilist N. A. Pokrovskyi, who
at the beginning of the 20th century said: “The law and
the court are not two opposing forces, but two equally
necessary factors of jurisdiction. Both of them have the
same goal - the achievement of a materially fair; the
law for this achievement requires a living complement
and cooperation of a judge. One should not be afraid
of this creative activity of a judge: the judge is not less
than the legislator, the carrier of the same social justice
“[18, p. 94-95].

Competition among the branches of power is
destructive, and overcoming it is possible only with
the clear regulation of the powers of the legislative,
executive and judicial branches of power.

Judicial law-making is a necessary attribute of the
judiciary, which, within the limits of judicial discretion,
enhances the role of the court in the system of checks
and balances and prevents absolutisation and power.
However, it can not be arbitrary, and therefore there
should be filters that will make such arbitrariness
impossible. Existing procedural codes within the limits
of procedural or constitutional control are precluded
by fences of arbitrariness of a court in the course of
judicial law-making, as it takes time to implement
them. Therefore, it is necessary to develop a unified
algorithm for the implementation of judicial law-
making, which exists within the limits of discretion
based on the priority of fundamental human rights over
the law.

Finally, I will quote the words of S. Z. Zimanov,
which poetically but practically accurately characterize
the need of society in an independent judiciary: “...
rise in court power, preserve the judiciary, save the
judiciary - the salvation of democracy, the Fatherland”
[14, p. 27].
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SUMMARY
The article investigate the International Convention of the Council of Europe, The United Nations, the OECD on
countering corruption, which contain provisions on release from criminal liability for corruption crimes. The author
examines the ratio between the norms of the national legislation and the specified standards. Disclosed the perspective of
further implementations of the data of international regulations in the laws of Ukraine.
Keywords: corruption crimes, incentive rules, exemption from criminal liability, voluntary reporting of a crime, active

assistance in the disclosure of crimes.

HOPIBHSIVIBHO-ITPABOBA XAPAKTEPUCTHUKA 3BIJIBHEHHS BIJA KPI/IMIHAJII)HOi BIJAIIO-
BIJAJIBHOCTI 3A KOPYIIIIUHI 3JTOYUHU 3A KPUMIHAJIbBHUM ITPABOM YKPAIHU TA
HOPMAMMU IHIIUX KPAIH

Anpgpiit BOPOBUK
Kanauaar ropuIndHuX HayK, CTapIInil BUKIanad kadeapu KpUMiHaIBHOTO TIpaBa Ta MPaBoOCYIIs
MiXHApOTHOTO EKOHOMIKO-TYMaHITapHOTO YHIBEpPCUTETY iMeHi akagemika Crenana Jlem’ ssHayka

AHOTAIIA
VY crarTi 1ociipKyoThCs MibkHapoaHi kouBeHii Pagu €Bpon, OOH, OECP 3 nuranp npotuaii Kopymiii, sSiki MiCTATh
ITOJIOKEHHS IO 3BITFHEHHIO BiJl KPUMIHAIBHOI BiJIOBITAIEHOCTI 32 KOPYIIiHHI 3T0YMHI. ABTOP pO3TISAAA€E CIHIBBIIHO-
LICHHS] MK HOpMaMH HalliOHAILHOTO 3aKOHOJABCTBA Ta 3a3HAYCHUMHM CTaHIApTaMu. PO3KPHUTO MEpCHeKTUBY MOAAbINOT
IMIDIEMEHTAIlli JaHUX MI>KHAPOJAHUX MPHUITUCIB B 3aKOHAX YKpaiHH.
Knrwouoei cnosa: xopynuiiiHi 3J104MHH, 320X04yBaJIbHI HOPMH, 3BUIBHEHHS BiJl KpUMiHAJIBHOI BIAMOBIaIbHOCTI, 00pO-
BiJIbHE TTOBIJIOMJICHHS IIPO 3JI0YHMH, aKTHBHE CIIPUSHHS PO3KPUTTIO 3JI0YHHY.

Statement of a problem: The relevance of a
question of a ratio of special types of release from
criminal liability for corruption crimes in Ukraine
with international legal standards is caused by those
reforms, which continue in our state. Development
of the effective national legislation directed to
implementation of the international rules in particular
on anti-corruption is the requirement of today for
legislators.

Analysis of recent research and publications. In
the theory of criminal law, significant attention to
issues of release from criminal liability for corruption
crimes was paying attention so scientists like H.
Alikperov, Y. V. Baulin, J. M. Brainin, K. K. Vavilov,
N. O. Gutorova, I. E. Mezentseva, V. Egorov, S. G.
Kelina, A. V. Savchenko, V. V. Skybytskyy, however,
a comparative analysis of the given Institute with the
norms of international law, none of them did.
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The purpose of article is the research of
the international standards concerning release
from criminal liability for corruption crimes and
definitions of their ratio with standards of the national
legislation.

Presentation of the main material. The studies
of legislation foreign countries have become very
relevant today. The comparative-legal characteristic
allows us to determine the positive experience of other
states and to implement it in the national legislation.
Y. V. Baulin noted that the understanding of reality
is impossible without mastering the past and other
experience, and the experience - without comparisons
[2,p. 9]

The development of the Institute for the exemption
from criminal liability for corruption crimes stays
without attention. To a certain extent, such a situation
is conditioned by the position that corrupt officials
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should be punished without relaxation of punishment.
However, the study of foreign normative and legal
provisions attests to the opposite approach of some
states, which justifies itself in practice. Taking into
account that it is expedient to investigate the best
practices of those countries, which have successfully
countered corruption, comparisons, were made with
the Scandinavian countries, in particular Finland,
Denmark, Sweden, the Netherlands and some other
European countries: Lithuania, Latvia, Estonia, the
Federal Republic of Germany, Romania, the Republic
of Belarus, France, Great Britain, and the USA.

The Finnish legislator laid down the principles of
prevention and caution in the commission of crimes
in each normative-legal act, which determine the
specific sphere of activity, and not the type of crime.
According to the provisions of the Criminal Code
of Finland, for the commission of actions that may
qualify as “corruption», there are of the sanctions
from fines to imprisonment for up to four years
depending on the degree of public danger of a crime
[1,p. 12].

A genuine guarantee of protection of persons who
assist the authorities in combating corruption is also
facilitated for the low level of corruption in public
authorities and the administration of Finland [4, p. 45].
Concerning the implementation of the requirements
of the Convention against Corruption in 2003, the
United Nations Review Panel on the Prevention of
Corruption [10] made observations on Finland that
could be considered in terms of further development of
the anti-corruption system, including those related to
the Institute of exemption from liability (punishment)
of persons for corruption crimes. In particular, for
Finland is recommended to:

- To consider the possibility of exemption from
punishment of persons who committed acts of
corruption in the event of their voluntary and active
cooperation with law-enforcement bodies;

- to consider extending the scope of the domestic
law on mitigating punishments of persons who
committed corruptive crimes in the event that they
voluntarily and substantially assist law enforcement
authorities in investigating crimes committed by other
persons who are in one court cause and in a gathering
evidence [4, p. 45].

The report of Transparency International about
Corruption in Denmark in 2012 [19] draws the
following conclusions, which are of interest to our
study, precisely because of the prism of the exemption
from criminal liability for corruption crimes:

The Danish national system of “incorruptibility”
is “healthy”, which is largely due to the strong culture
of state administration. Danish institutions have a
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relatively small number of regulatory requirements
that establish formal rules of conduct and the
principles of countering corruption. However, despite
the low degree of formalization, there is a strong
practice of incorruptibility, because if management
culture weakens, certain rules that make the system
as a whole “invulnerable” begin to operate.

Corruption is not considered a serious problem
in Denmark and therefore it is not a theme that has
a great influence on social processes and interests.
Bribes and payments for accelerating the procedure
for access to public goods and services are practically
absent.

The study showed that it is difficult to distinguish
between punitive measures for obtaining attractive
gifts and other benefits, in particular, in the form
of additional entertainment. Judicial decisions that
show administrative practice and criminal justice are
not numerous and, as a rule, consist of an order of
restoration of justice and payment of compensations.

Several recommendations were suggested in the
report on the upgrading of the anti-corruption system.
At the same study in Denmark[19]:

- Protection and counseling of informants.
Provision is made for the establishment of advisory
bodies (where the Transparency International
Department of Denmark will take an active part),
which can be visited by employees of both private
and public organizations, if they have information
about the commission of a corruption offense - a fact
of corruption ;

- Transparency of acceptance of gifts. Transparency
International regards creating a list of gifts that are
allowed to be presented to officials to be an effective
anti-corruption measure about Denmark. This listing
must be registered and published.

With regard to the strategy of Swedish in the field
of combating corruption, such measures should be
recognized as the most successful and possible for
implementation as [5, p. 27-28]:

By the middle of the XIX century, Sweden
was considered a country that is full of corruption.
However, after the elite and the leadership of the
country adopted a strategic decision on the complete
modernization of the country, a set of measures
aimed at the complete exclusion of mercantile
considerations from officials was developed and
started to be implemented. The state regulation was
based on the incentives for honest and responsible
management - through taxes, privileges and subsidies,
and not through prohibitions and permits received
from authorities. Citizens have been given access to
internal documents of public administration, which
allows everyone to understand how the state works,
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and most importantly - an independent and efficient
system of justice was created.

At the same time, the Swedish parliament and the
government set high ethical standards for officials
and began to enforce them. In a few years, honesty
has become a prestigious norm among the state
bureaucracy. Salaries of officials initially exceeded the
earnings of workers by 12-15 times. However, over
time, the purposeful efforts of the government of the
country, this difference has fallen to twofold. Today,
Sweden has one of the lowest levels of corruption in
the world.

In Sweden, the church and public opinion play a
major role in combating corruption, thanks to which
any businessman who has been able to ern a very
high income in a short period or to an official whose
income is substantially lower than his expenses are
suspected. In addition, public opinion, first, will force
such an official to leave the post and will not allow
him to ever get a job either in the civil service or in
private business. The public opinion has transformed
manifestations of corruption and dishonesty to be
extremely rare fact of private business and in state
administration. The legislative measures or criminal
penalties couldn’t achieve such a result.

In fact, such an approach to the complet rejection
of corruption by Ukrainian society is enshrined
in the Law of Ukraine “On the Principles of State
Anti-Corruption Policy in Ukraine (Anticorruption
Strategy) for 2014-2017”, such as:

- Conduct on aregular basis information campaigns
aimed at various social groups and aimed at eliminating
tolerant attitude towards corruption, increasing the
level of cooperation between authorities and citizens
in countering corruption;

- Develop and implement on a permanent basis
special programs aimed at providing entrepreneurs
with access to the necessary information, in particular
on administrative procedures, rights and obligations of
entrepreneurs, formation of the consciousness of non-
acceptance of corrupt behavior, and encouragement
to inform about corruption cases [9].

By comparing national and foreign legislation
about the consolidation of a special institute of
exemption from criminal liability for corruption
crimes, we can note that special incentive norms of
criminal legislation of foreign countries are envisaged
in Special Parts, if the CC has such a division or in
special sections of the CC, which provide for liability
for certain crimes. These norms, as a rule, on the
grounds of positive behavior of a person determine
the minimization of criminal-law encumbrance,
which is directly implemented in the exemption
from liability, punishment or mitigation of the latter.
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The most widespread practice in criminal law is an
exemption from punishment or its mitigation. The
less common and more typical for the post-Soviet
states is an exemption from liability.

Exemption from liability or punishment is
regulated in the criminal (penitentiary), criminal-
procedural law and special laws of foreign states.
The peculiarity lies in the fact that the exemption
from liability and punishment in foreign law is not
different. Comparison of the criminal legislation of
the Baltic states has shown that the CC of Latvia
provides for exemption from criminal liability and
punishment (Chapter VI), in the CC of Lithuania -
exemption from criminal liability (Chapter VI) and
release from punishment (Chapter X), and the Penal
Code of Estonia only exemption from punishment
and his serving (Chapter V) [18, p. 215].

We also note that most foreign legislations
does not distinguish individual incentive norms for
corruption crimes. This is explained by the general
attitude towards corruption in foreign countries at the
legislative level. Similarly, in most countries there
are no separate laws on the prevention of corruption,
special anti-corruption expertise, and electronic
declaration of property. Instead, the provisions of
general laws, normative (criminological) expertise,
and electronic tax declaration are applied. Therefore,
we analyzed the special types of exemptions from
related socially dangerous acts related to corruption
crimes. The CC of the Federal Republic of Germany
in the Special Part provides for 20 types of special
exemption from punishment or mitigation. In
particular, an optional mitigation or exemption
from punishment is provided for in cases where the
person voluntarily and significantly contributes to the
termination of the further existence of the criminal
association or the committing of punishable act
committed which corresponds to the purposes of such
association (Part 1, Paragraph 6, § 129); voluntarily
and in a timely manner provided to her the information
to the appropriate institution about punishable acts
that can be prevented (Part 2, Paragraph 6, § 129).
If the person who committed the act reaches its goal
because of terminating the existence of such an
association, or it is achieved without its efforts, then
such person is not punished [16, p. 17; 18 p. 75].

The French Criminal Code provides for exemption
from, or mitigation of, the punitive conduct of a
perpetrator if a person who participated in a criminal
group prior to commencing any criminal proceeding
discloses a group or conspiracy to the competent
authority and will allow the establishment of other
accomplices (Article 450-2) [7, p. 71; 18 p. 76].

The CC of France provides for exemption from,

FEBRUARIE 2018



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALIOHAJIBHBIA FOPHVYECKIA KYPHAI: TEOPHSA 11 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

or mitigation of, the punishment if the person who
participated in a criminal group before any criminal
acts, related to prosecution, opens up a group or
conspiracy to the competent authority and will allow
the establish other accomplices (Article 450-2) [7, p.
71; 18 p. 76].

The CC of the Holland includes that criminal
prosecution may be terminated if the offender fulfills
one or more of the conditions before the trial of the case,
which are imposed by the prosecutor: a) payment of
money to the state, the size of which can’t be less than
five guilders, but not more than the maximum fine; b)
the waiver of the right to objects which are seized and
which are subject to confiscation or exclusion from
circulation; c) refusal of items subject to confiscation
or payment their value to the country; d) full payment
of money to the state or the transfer of the objects
subject to arrest, in order to deprive the accused of
all or part of the proceeds of crime, including cost
savings; e) full or partial compensation for damage
caused by a crime (Article 74 of the Criminal Code)
[11; 18 p. 77].

CC of Latvia in Part 4 of Art. 58 directly indicates
the possibility exemption a person from liability in
the cases specified in the Special Part of this Code.
Directly in the Special Part of the Criminal Code there
are five special types of exemption, four of which
are of a facilitative nature. Yes, Art. 235 determines
that a person who voluntarily transferred firearms,
ammunition to it, pneumatic weapons of high
power, explosive substances or explosive devices,
manufactured without proper permission, shall be
exempted from criminal liability in the absence in
her actions of crime; art. 254 provides that a person
who has voluntarily transferred narcotic drugs or
psychotropic substances or voluntarily informed
about their acquisition, preservation, transportation
or transferring is exempted from criminal liability
for the use, acquisition, preservation, transportation
or transfer of these substances; Art. 324 determines
that a bribe-taker is exempted from criminal liability
if he has been object of soliciting a bribe or if a person
voluntarily declared what happened after giving a
bribe. A person who offered a bribe is exempted from
criminal liability if she voluntarily informed about
what happened; part 3 of art. 324 determines the
exemption from the liability of the intermediary and
accomplice in bribery, if they will voluntarily report
on what has happened after committing criminal acts
[12; 18 p. 77].

The special part of the CC of Lithuania is provided
for the exemption of the person who participated
in the rebellion for the purpose of a coup if he
voluntarily informed the state authority of important
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information of the preparation of a coup (Part 3,
Article 114); a person who bribed a civil servant, if
it is solicited from her, provoked a bribe, and if she
offered, promised or gave a bribe with the knowledge
of the law enforcement body (part 4, article 227); a
person who participated in the commission of a crime
by a criminal group or belongs to a criminal group
but at the same time made a sincere confession of
the crime, provided the law enforcement authorities
with valuable information that allowed the cessation
of a criminal group’s activity or held its members
to accountable. The person who participated in the
murder or was already exempted from criminal liability
is not exempted from liability (part 4 of article 249); a
person who has manufactured, purchased and stored
narcotic or psychotropic substances and voluntarily
applied to the hospital for medical assistance or to a
state authority for the purpose of give of narcotic or
psychotropic substances that were illegally acquired
or stored (Part 3 of Article 259) [13; 18 p. 77-78].

It should be noted that a large number of norms
on the exemption from liability or punishment of
persons is provided for in the CPC and special laws.
For example, according to art. 706-32 The CPC of
France in 1958 the police officers, who exempts from
criminal liability, who with the purpose of disclosing
criminal drug abuse behavior , buy, store, transport
or transfer drugs to persons involved in illicit drug
trafficking, with the exception of incitement [16, 18
p. 78]; in accordance with § 371 of the Provisions on
Taxes and Duties of the Federal Republic of Germany
in 1977, a person exempts from a criminal liability,
who is charged for tax evasion and informed the
financial authorities of the incorrect, incomplete or
missed data previously filed for tax purposes [16, p.
416; 18 p. 78].

According to Art. 5 Chapter 29 of the CC of
Sweden, among the circumstances affecting the
imposition of a punishment, it is taken into account,
whether the accused sought to do everything in his
power to prevent, correct or limit the harmful effects
of a crime, and whether the accused had voluntarily
impersonated himself (paragraphs 2 and 3 1 Article 5
of the CC) [15; 18 p. 78].

The CC of Poland provides for ordinary and
extraordinary circumstances that affect the imposition
of punishment as a mitigating circumstance. Thus, § 2
and 3 of art. 53 as a normal mitigating circumstance,
recognizes the perpetrator’s behavior after committing
a crime, in particular efforts to eliminate harm or to
re-establish another way of social justice, the court
also takes into account the positive results of the
mediation between the victim and the perpetrator or
the consent between them [15; 18 p. 78-79].
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The legal basis for combating corruption
and money laundering in Egypt is the Law of
combating corruption and money laundering Ne
80 of 2002. According to Articles 10 and 17, a
person who provided information about suspicious
financial transfers can’t be engaged to liability.
The perpetrator of the crime of money laundering
should be exempted from punishment if he himself
notifies the competent authorities of the crime. He
is also exempted from punishment if the competent
authorities were aware of a crime, but obtaining
information from that person made it possible to
identify and arrest other perpetrators or confiscate
the money that was the object of a crime [3].

By the way, Belarusian legislators, introducing
the possibility of exemption from criminal liability
for some crimes against property, in particular
for theft, fraud, embezzlement through abuse of
authority and appropriation of property or wasting
of property, chose such an option. Thus, in note 5
to Chapter 24, “Crimes against property” of Section
VIII “Crimes against property and against the order
of economic activity”, it is indicated that a person
who committed a crime is provided for in part 1 of
art. 205, part 1, art. 209, part 1, art. 210, part 1 of art.
211, or part 1 of art. 214 of the CC of the Republic
of Belarus, if this person appeared with repentance,
actively contributed to the detection of the crime or
completely compensated the damages, is exempted
from criminal liability [14].

Particular attention in the study of the legal
framework of foreign countries deserve the
norms that determine the procedure for bringing
criminal liability of legal entities for committing
acts of corruption and, in particular, the prospect
of their exemption from such liability. It should
be emphasized that of the 27 EU states in the
legislation more than half of them provide for the
possibility of bringing legal persons to criminal
liability. Thus, a legal entity is liable to criminal
liability in such European states as: a) members of
the EU (Kingdom of Belgium, the United Kingdom
of Great Britain and Northern Ireland, the Republic
of Hungary, the Kingdom of Denmark, the Republic
of Ireland, the Republic of Malta, the Kingdom of
the Netherlands, the Republic of Poland, Romania,
the Republic of Slovenia, the Republic of Finland,
the French Republic , The Kingdom of Sweden,
the Republic of Estonia); b) are not members of
the EU (Republic of Albania, Republic of Iceland,
Republic of Macedonia, Republic of Moldova,
Kingdom of Norway, Republic of Croatia, Republic
of Montenegro); ¢) which provides quasi-criminal,
that is, administrative and criminal liability of legal
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entities (the Austrian Republic, the Italian Republic,
the Kingdom of Spain, the Federal Republic of
Germany) [6].

However, lawmakers of foreign countries have
ignored the concept of guilt, the definition of
the possibility of a legal entity to be the subject
of a crime or the possibility only to be subject to
criminal liability, the grounds for the dismissal of
legal persons from liability, the possibility of using
the notion of relapse of crime to the legal person,
conviction, etc.

Only in rare cases can one find rules that would
surely be of interest to the legislator of our state
for the possible introduction of such a liability
in Ukraine. Thus, the provisions of relapse of a
criminal offense of the legal person can be found in
French law. The valid CC of France in articles 132-
12-132-15 provides for punishment of a legal entity
for the relapse of its criminal behavior, for example,
in the case when an individual convicted a legal
entity for a crime or misdemeanor for which the law
provides for a more severe punishment in the case of
committing the crime. (Articles 132-12) [6].

The same provision is contained in art. 146 of the
CC of Romania, which states that in the event of a
relapse a legal person is punishable twice more than
punishment, predicted for this crime, but does not
exceed the maximum amount of a fine [6].

In addition, the CC of France provides for the
liability of legal entities for attempting an offense,
as well as for complicity in the commission of a
crime; for acts that are characterized as attempt and
carelessness. In case of deliberate actions against
a legal entity and an individual, the institute of
complicity is used [20].

Worthy of note is also the provisions of art. 150 of
the CC of Romania concerning the rehabilitation of
a legal entity. This article states that rehabilitation of
a legal entity is possible, if the legal person does not
commit other crimes within three years from the date
of the serving of principal and additional sentences
(if the person will not make any punishment) [6].

Consequently, a comparative analysis of the
exemption from criminal liability for corruption
crimes in Ukraine and some other countries makes
it possible to draw the following conclusions: the
use of incentive norms in Scandinavian countries
is directed at informants (the so-called disclosers),
against the corruptors, and the widespread using is
the formation of citizens of the general rejection
of a corrupt way of behavior. For Ukraine, these
directions are acceptable and fixed at the legislative
level, but practically are not realized.
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THE PRINCIPLE OF DIRECT EFFECT OF THE NORMS OF THE
CONSTITUTION AND THE SPECIFICS OF ITS APPLICATION
BY THE COURT

Tetiana Mykolaivnha BREZINA,
postgraduate student of the Department of Constitutional Law and
Comparative Law Faculty of Law SHEI “Uzhhorod National University”, a judge of the Chernivtsi Regional
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SUMMARY

The paper is devoted to the study of the principle of direct effect of the norms of the Constitution of Ukraine and the
specifics of their application. The author mentions, that this principle applies mainly to the provisions on the rights and
freedoms of a man and a citizen. There have been noted positive changes in the procedural legislation concerning the right
of the court to apply the norms of the Constitution as rules of direct action in case the court concludes that the law is contrary
to the Constitution of Ukraine. The author has analyzed the existence of a limited interpretation of the application of this
principle in the criminal process. The conclusions give a description of the constitutional and legal mechanism of direct
effect of the norms of the Constitution of Ukraine and indicates the positive expectancy of their use.

Keywords: direct effect of the norms of the Constitution of Ukraine, Supremacy of Law, Constitutional Court of Ukraine,
courts of general jurisdiction, procedural legislation, constitutional and legal mechanism.

NPUHLMAI IPSIMOI JIf HOPM KOHCTUTYLII TA CHELIU®PIKA HOTO
3ACTOCYBAHHS CYIOM

Tersasna MuxoaaiBaa BPE3IHA,
acmipaHT Kadeapu KOHCTUTYLIIHHOTO MpaBa Ta MOPiBHSUIBHOTO MPaBO3HABCTBA IOPUANIHOTO (HaKyJIbTETy
JBH3 “ Vropoacbkuii HallioHaIBHUHA yHIBEpCUTET , Cyaas UepHiBEIIBKOTO OKPYKHOTO
aJIMiHICTPATUBHOTO CYILy

Pobora mpucBsYeHa NOCTIHKCHHIO NMUTaHHA NPHUHOUMY mpsimoi aii HopMm Komcrmtymii Vipainm Ta cnenndikm ix
3aCTOCYBaHHs. ABTOp 3a3Hayae, [0 BKAa3aHWH MPUHIMUI CTOCYEThCS TOJIOBHUM YMHOM IIOJIOKEHb LIO/I0 TIpaB i cBOOOI
JIIOJIMHY 1 pOMajsiHAHA. Bi3Ha4eHo MO3UTHBHI 3MiHH B NIPOIIECyalbHOMY 3aKOHOAABCTBI 1010 TIpaBa Cy/1y 3aCTOCOBYBATH
HOopMu KOHCTHTYWIT sIK HOpMH TIpsAMOi Jii, Y BHIIAAKY SKIIO CYI JIiiilic BUCHOBKY, IO 3aKOH cymnepeuuTh KoHcTHTyIi
VYkpainu. ABTOpPOM MPOAHAI30BaHO iICHYBAHHS [IEBHOTO 0OMEXKEHOIr0 TAyMAaueHHs 3aCTOCYBAHHS BKA3aHOTO MPHUHIMITY Y
Koncrurymii Ykpaiau Ta 3a3Ha4€HO PO MO3UTHBHI OYiKyBaHHS X BUKOPHCTAHHS.

Knrwouosi cnosa: npsima nis Hopm Koncruryuii Ykpainu, BepxoBeHcTBO npasa, Koncruryniiinuii Cyn Ykpainu, cyau

3araJibHOT FOPHUCIUKILIT, MPOIECYaIbHE 3aKOHOIABCTBO, KOHCTUTYIITHO-IPABOBUI MEXaHI3M.

ntroduction. The state does not have enough

developed legislation, but it is also necessary
for its provisions to be practically implemented in
real life, so that every person will be able to exercise
his constitutional rights and freedoms while being
protected by the state. Even a well-known lawyer,
Charles-Louis de Montesquieu, wrote: “When I go to
a certain country, I do not check if there are good laws,
but how they are implemented, because good laws are
found everywhere” [1, c.291].

The Professor of Oxford University, Albert Wan
Daicy stated that “history sufficiently proves this™:
“foreign constitutionalists, in defining rights, did
not pay enough attention to the unconditional need
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to foresee the necessary means of legal protection,
through which their proclaimed rights could be
realized” [2, c. 511].

The problem of the implementation of the
Constitution, the transfer of its requirements to the
legitimate conduct of all members of public relations
is now of particular urgency. Basically, it becomes
central not only for constitutional law, but for all
jurisprudence.

The subject of the latter is first of all the legal
aspects of the implementation of the constitutional
provisions - an analysis of their methods (forms),
stages, procedures [3, c. 58].

Researchers of the issue of direct effect of the
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norms of the Constitution of Ukraine paid attention
in their works to such scholars as Yu. Todyka, V.
Shapoval, V. Selevanov, S. Shevchuk, V. Korniienko,
M. Kudriavtsev, and a number of other lawyers. At
the same time, the issue raised remains insufficiently
investigated, in particular, the mentioned refers to
the mechanism of the application of the concept of
direct effect of the norms of the Fundamental Law of
Ukraine.

We should agree with the opinion of V. Shapoval,
who writes that the provisions on the direct effect of
the norms of the Constitution of Ukraine above all
means that all without exception, public authorities
and their officials in their law enforcement activities
should not only be guided by constitutional norms, but
make appropriate decisions directly on the basis and
in the content of these norms [5, c. 4].

The principle of direct effect of the rules of the
Constitution was directly defined in Article 1 of the
Constitution of Germany in 1949, provided in Article
5 of the Constitution of the Republic of Bulgaria
1991; Chapter 3 of Section II of the Constitution of
the Republic of Macedonia, 1991; Article 15 of the
Constitution of the Republic of Slovenia, 1991; Article
8 of the Constitution of the Republic of Poland, 1997,
Article 15 of the Constitution ofthe Republic of Estonia
1992; Article 6 of the Constitution of the Republic
of Lithuania 1992; Article 15 of the Constitution
of the Russian Federation in 1993; Article 7 of the
Constitution of the Republic of Moldova, 1994; Article
112 of the Constitution of the Republic of Belarus,
1994; Article 8 of the Constitution of Ukraine, 1996.

The purpose of the article is to reveal the ways to
implement the norms of the Constitution as rules of
direct action, taking into account that some restrictions
were imposed on the interpretation of this norm. In
the legal doctrine as well as in the practice of courts,
the opinion is widely used, according to which the
legal acts (first of all laws), which do not conform
to the Constitution of Ukraine but are not formally
recognized by the Constitutional Court of Ukraine
as unconstitutional, are subjects to the use of courts.
It often happens that the courts do not even question
the “special” provisions of the law, which contradict
the general provisions of the Constitution of Ukraine.
However, with the adoption of the procedural codes,
one more opportunity to re-examine the established
positions regarding the application of the norms
of the Constitution of Ukraine in their direct action
appeared.

Basic rights, human and civil rights, enshrined in
Section II of the Constitution of Ukraine, are partly
taken from the Universal Declaration of Human Rights
adopted on December 10, 1948, by the United Nations.
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The document was based on the best works of human
thought that were at that moment in this issue. Its
principles are in the basis of many human rights pacts,
conventions and agreements concluded since 1948.
“The International Bill of Human Rights” was adopted
by the General Assembly in 1966 to approve two
International Covenants: “The International Covenant
on Economic, Social and Cultural Rights” and “The
International Covenant on Civil and Political Rights”.
Our country ratified these acts in 1973, the same was
done by more than one hundred other countries in the
world, and thus they undertook to bring their national
legislation in line with the requirements stated in the
Covenants. International legal acts have gained the rule
over internal law. The Convention for the Protection
of Human Rights and Fundamental Freedoms was
adopted in accordance with the Universal Declaration
of Human Rights in order to comply with the signatories
(members of the Council of Europe) and to ensure the
enjoyment of human rights and fundamental freedoms
on its territory. Ukraine ratified the Convention on
July 17, 1997, and for our state it came into force on
September 11, 1997.

Full compliance with Section II of the Constitution
with current international standards gives grounds to
believe that the Constitution of Ukraine is legal in
content, but the content itself is not enough if such
provisions are not implemented in the daily life of a
person and a citizen of the country.

Based on the provisions of Art. 9 of the Constitution
of Ukraine that existing international treaties, the
consent of which is binding on the Verkhovna Rada
of Ukraine, is part of the national legislation of
Ukraine, the court can not apply the law regulating
the legal relationship, which is considered, other than
an international treaty. At the same time, international
treaties are applied if they do not contradict the
Constitution of Ukraine. According to Part 2 of Art.
6 of the Constitution, the legislative, executive and
judicial authorities exercise their powers within the
limits established by the Constitution and inaccordance
with the laws of Ukraine. [4, p. 52].

The Supremacy of the Constitution is one of the
defining elements of the rule of law and the rule
of law. The Constitution of Ukraine guarantees
each person the right to apply to the court for the
protection of their constitutional rights and freedoms.
The Constitution has the highest legal force, and its
norms are rules of direct action. The orientation to the
inalienable human rights as a legal source is one of
the most characteristic features of our Constitution.
The principle of the Supremacy of Law implies not
only the recognition of human rights and freedoms,
but also the obligation to observe and ensure the state.

71



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALOHAJIBHBIIl FOPHMYECKHIT KYPHAIL: TEOPHS 1 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

This requirement of the principle of supremacy is
enshrined in Article 3 of the Constitution of Ukraine,
according to part two of which the rights and freedoms
of man and their guarantees recognize the content and
direction of the state, and their approval and provision
is the main responsibility of the state. It follows that
both the activities of the state as a whole, and its
bodies, including the legislative, should have a legal
character. The mentioned above provision in a positive
form formulates another essential requirement of
the rule of law principle - the requirement of a legal
law. After all, the legal nature of the activity of the
plow of legislative power means that the content and
direction of lawmaking should determine the rights
and freedoms of man [4, c. 53-54].

The question of the volume (limits) of direct
norms of the Constitution remains controversial. In
legal literature, it has been conventionally called two
approaches - wide and narrow. Thus, the authors of the
scientific and practical commentary on the civil law of
Ukraine advocate a broad interpretation, emphasizing
that it can not be argued that once Article 8 § 3 of
the Constitution guarantees access to a court directly
on the basis of the Constitution for the protection of
human and civil rights and freedoms, then and the
previous provision of this part that the norms of the
Constitution are rules of direct action, refers only to
the provisions of the Constitution, which establish the
rights and freedoms of man and citizen. Consequently,
part third of Art. 8 of the Constitution gives importance
to the norms of direct action to all norms, which are
formulated in the Constitution of Ukraine “[6].

Ideologist and architect of the constitutionality of
the Supremacy of Law principle S. P. Holovatyi in the
commentary to Article 8 of the Constitution of Ukraine
was a passionate supporter of the narrow approach. He
insists on, that: 1) the norms of direct action in the
Constitution are exclusively those rules relating to the
rights and freedoms of man and citizen; 2) appeal to
a court directly on the basis of constitutional norms
of direct action is guaranteed only for the protection
of human and civil rights and freedoms, and not for
their restriction; 3) to apply to the court on the basis
of constitutional rules of direct action can only private
individuals, but not public authorities or their officials
[7].

In all the constitutions mentioned above, the idea
of the direct effect of constitutional norms in one way
or another concerned rights and freedoms of man and
citizen. With the requirement of inviolability of rights
and freedoms of man and citizen, the provisions of
part three of Article 22 of the Constitution of Ukraine,
which established a direct prohibition of the anti-
legal act, were prescribed. Thus, when new laws are
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adopted or amendments made to existing laws are not
allowed to narrow the content and scope of existing
rights and freedoms. This position is also expressed
in the first part of Article 64 of the Constitution of
Ukraine, according to which constitutional rights and
freedoms can not be limited except in cases stipulated
by the Constitution. This means that such restrictions
can not be established by law, unless provided for
by the Constitution. In this regard, the provisions of
some laws and other normative legal acts that impose
restrictions on human rights and freedoms without
proper constitutional grounds should be considered
unconstitutional and ineffective. The constitution
contains a special prohibition of an offending law in
a state of war or a state of emergency (Article 64.2 of
the Constitution of Ukraine) [4, p. 53].

The Constitution involves certain mechanisms
that make it impossible to reduce its legal level. In
particular, Article 157 of the Constitution of Ukraine
establishes that the Constitution of Ukraine can not
be changed if the changes envisage the abolition or
restriction of the rights and freedoms of man and
citizen, and Article 159 of the Constitution - that the
bill on amendments to the Constitution is considered
by the Verkhovna Rada of Ukraine only if there is a
conclusion of the Constitutional Court of Ukraine
regarding the compliance of the draft law with the
requirements of Article 157 of the Constitution of
Ukraine. In the issues of the implementation of the
Constitution of Ukraine M. 1. Koziubra argues, that
in the mechanism of constitutional regulation two
main elements are distinguished - the normative basis,
that is, the constitutional provisions (norms) and their
implementation. The latter is in the mechanism of
constitutional regulation no less important than the
constitutional provisions themselves. Any assessment
of the Constitution of Ukraine should also be based
on how its provisions are implemented in public
relations. It is the level of their realization, that is, in the
practice of everyday activities of state bodies, public
associations, officials and citizens. This is the main
indicator of reality, the authenticity of the Constitution.
In this sense, we can say that the implementation of the
Constitution of Ukraine is a way (form) of its actual
existence, a real being [8].

In addition to the requirements of ensuring the legal
direction of laws and other regulatory legal acts, the
Constitution also contains a number of requirements
for the regulatory system, the observance of which is
ensured by the rule of law. The supreme legal force
of the Constitution and the direct effect of its norms
determine the rule of law in the so-called formal
sense. It is not necessary to identify the direct effect
of constitutional norms solely with law enforcement
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practice, in particular judicial. Such an action is
characteristic of all forms of government activity:
legislative, executive, judicial. Direct effect of the
provisions of the Constitution takes place when citizens
exercise constitutional rights and freedoms. Regarding
the legislator, the direct action of the Constitution
means that when adopting laws, it only needs to
specify and detail the constitutional provisions, as
well as to establish constitutional procedural forms of
their implementation. To deviate from the letter of the
Basic Law, from the values laid down in it, does not
have the right [4, p.54].

The same applies as well to the use by the executive
authorities of the norms of the Constitution in their
direct actions, for example, to ensure the social justice
of the implementation of the basic provisions of the
Constitution - not just to guarantee certain rights:
the right to education, the right to work, the right to
social protection, and the duty of state bodies create
conditions for the possibility of obtaining qualitative
education, provide decent pensions, wages, medical
package of services, those things without which it is
impossible to qualitative life of a person in a legal
state.

It is clear from the direct effect of the provisions
of the Constitution that their concretization is also
possible by law enforcement agencies, primarily by
courts, by direct application of the provisions of the
Constitution of Ukraine, in cases where the decision
on the basis of the law proves to be impossible.

Part 3 of Article 8 of the Constitution of Ukraine
stipulates that the norms of the Fundamental Law are
rules of direct action, which implies the necessity of
impossibility of the application of the law that the
Constitution contradicts - because then the norms of
the Constitution of Ukraine will not be applied directly.
However, in order to substantiate the necessity of
applying the current law, which may contradict the
Constitution but not recognized as unconstitutional,
reference is often made to Article 150 of the
Constitution, which refers to the competence of the
Constitutional Court of Ukraine the question of the
constitutionality of laws and a number of other acts:
“To the powers The Constitutional Court of Ukraine
includes: 1) resolving issues regarding compliance
with the Constitution of Ukraine (constitutionality):
laws and other legal acts of the Verkhovna Rada of
Ukraine; Acts of the President of Ukraine; acts of
the Cabinet of Ministers of Ukraine; legal acts of
the Verkhovna Rada of the Autonomous Republic of
Crimea “[9].

This provision was interpreted by the Supreme
Court of Ukraine in the Resolution of the Plenum of
the Supreme Court of Ukraine No. 9 of November
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1, 1996 “On the Application of the Constitution of
Ukraine in the Administration of Justice”, in the way
that (item 3) ... the court can not, by applying the
Constitution as an act of direct action , to recognize
unconstitutional laws or legal acts listed in Article 150
of the Constitution, as it is assigned to the exclusive
competence of the Constitutional Court of Ukraine
“[10]. In turn, the position of the Supreme Court of
Ukraine is often interpreted in such a way that the
court can not only formally recognize the law (another
act on the list) unconstitutional, as the Constitutional
Court of Ukraine does - with the legal consequences
provided for in Part 2 of Article 152 of the Constitution
of Ukraine (loss of the act of validity), but also in the
broader sense, by making a simple conclusion that the
act does not conform to the Constitution, therefore,
should not apply.

In fact, this position allows the court to choose
the easiest way - to apply a law, which is usually
quite specific, and not to apply the general, abstract
provisions of the Constitution, recognizing the law
as non-conforming to the Constitution. In order to
conclude that the law of the Constitution of Ukraine is
not in conformity, it is necessary to have some courage
and to spend extra efforts to substantiate its position
- since such a conclusion will often be completely
unclear, precisely because of the abstract nature of the
provisions of the Constitution.

It isunlikely to be a fuse for a situation where courts
simply shy away from resolving the issue of compliance
with an act of the Constitution, is the provision of
paragraph 2 of the above-mentioned Resolution,
which provides that “courts in the consideration of
specific cases should assess the content of any law
or other legal act in terms of its compliance with the
Constitution and in all necessary cases to apply the
Constitution as an act of direct action “[10].

Constitutional rights and freedoms of a person and
a citizen are directly effective. They define the goals
and content of laws and other normative legal acts, the
content and direction of the activities of the legislative
and executive authorities, local authorities and ensure
the protection of justice. Proceeding from this principle
and guaranteeing the Constitution of judicial protection
of constitutional rights and freedoms, judicial activity
is aimed at protecting these rights and freedoms from
any encroachments by ensuring timely and qualitative
consideration of specific cases. It should be borne in
mind that according to Article 22 the Constitution
enshrined in it rights and freedoms of man and citizen
are not exhaustive. Since the Constitution of Ukraine,
as stated in its Article. 8, has the highest legal force,
and its norms are the rules of direct action, the courts
when considering specific cases evaluate the content
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of any law or other legal act in terms of its compliance
with the Constitution and in all cases necessary to
apply the Constitution as an act of direct action.

The court may on the basis of Article 144 of
the Constitution recognize them as not being in
conformity with the Constitution or laws of Ukraine,
decisions of local self-government bodies, and on the
basis of Article 124 of the Constitution - acts of state
executive bodies: ministries, departments, local state
administrations, etc. The appeal to the Constitutional
Court of Ukraine in this case is not required.

Judicial decisions must be based on the Constitution,
as well as on the current legislation, which does
not contradict it. According to the author, in the
previous versions of the procedural codes a complex
mechanism was issued that did not provide the court
with the opportunity to effectively and quickly use
the norms of the Constitution as rules of direct action,
namely: “in caset of a doubt in court in the course of
consideration of the case on the compliance of the law
or another legal act of the Constitution of Ukraine, the
decision on the question of constitutionality of which
falls within the jurisdiction of the Constitutional Court
of Ukraine, the court appeals to the Supreme Court
of Ukraine to resolve the issue of the introduction of
on the Constitutional Court of Ukraine a submission
regarding the constitutionality of a law or other
legal act “[11]. Accordingly, the court was deprived
of the opportunity to make a decision on the basis
of the norms of the Constitution, the procedure for
submitting an application to the Constitutional Court
of Ukraine was mandatory and, in case of acceptance
of such a submission, there was a long procedure for
consideration of the question of the constitutionality of
the law or other legal act. In fact, all this time, the person
who appealed to the court for protection could not
hope to solve her case before the Constitutional Court
of Ukraine resolved the question of the compliance of
a certain legislative act with the Constitution.

As it was already mentioned above, the norms
of the Constitution of Ukraine are the rules of direct
action (Part 3 of Article 8), and in case of a conflict
between them and some other act, including the law,
the application, of course, is subject to the rule of the
Constitution. On 03.10.2017, the Verkhovna Rada
of Ukraine adopted the Law of Ukraine Number
2147-VIII “On Amendments to the Commercial
Procedural Code of Ukraine, the Civil Procedural
Code of Ukraine, the Code of Administrative Legal
Proceedings of Ukraine and Other Legislative Acts”,
which came into force on December 15, 2017. Thus,
in particular, Part 4 of Article 7 of the Criminal Code
of Ukraine specifies the conditions under which a
court applies the Constitution of Ukraine as a norm of
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direct action: “If a court concludes that a law or other
legal act is contrary to the Constitution of Ukraine, the
court does not apply such law or other legal act, norms
of the Constitution of Ukraine as rules of direct action.
In this case, the court, after a decision is made in the
case, appeals to the Supreme Court to resolve the issue
regarding the submission to the Constitutional Court of
Ukraine of a submission regarding the constitutionality
of a law or other legal act assigned to the jurisdiction
of the Constitutional Court of Ukraine “ [11].

With the adoption of these changes, the courts
actually provided an effective mechanism for the
application of the norms of the Constitution as rules
of direct action, provided the person’s right to legal
certainty and consideration of the issue raised within
a reasonable time.

At the same time, there is a branch of law in which
the application of the norms of the Constitution as
rules of direct action is justified limited. So, according
to Article 3 of the Criminal Code of Ukraine, the
legislation of Ukraine on criminal liability is the
Criminal Code of Ukraine, which is based on the
Constitution of Ukraine and generally recognized
principles and norms of international law. That is
why the specialists of criminal law occupy a dualistic
position - without contesting the universality of the
principle of direct effect of constitutional norms,
at the same time, they emphasize the necessity of
the principle formulated in Part 3 of Article 3 of the
Criminal Code of Ukraine. So M. Havroniuk and T.
Yakimets point out that no law on criminal liability
introducing criminal liability can act autonomously,
separately from the Criminal Code of Ukraine [12].

However, it should be taken into account that the
crime and punishment of the offense, and especially
its “other criminal consequences” are regulated by
the norms of not only the Special Part, but also the
General Part of the Criminal Code of Ukraine. In
this sense, “the law on criminal liability” can be
considered a lot of constitutional norms. Now they
are implemented in the Criminal Code of Ukraine,
which stipulates the absence of direct application
by the investigating authorities and the courts of the
articles of the Constitution of Ukraine. For example,
the content of Art. 59 of the Constitution of Ukraine
on the retroactive effect of the law in time is reflected
in Articles 4 and 5 of the Criminal Code of Ukraine. If
in Art. 27 of the Constitution establishes that everyone
has the right to protect their lives and health, life and
health of other people from illegal encroachments,
then in accordance with this in Art. 36 of the Criminal
Code of Ukraine regulates the rights of the person to
the necessary defense [13].

There is an opinion that in relation to Part 3 of
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Article 8 of the Constitution of Ukraine it is necessary
to apply a restrictive interpretation, namely to
recognize that the effect of this norm does not apply
to those norms of the Constitution of Ukraine which
establish the criminality or punishment of an act.

Conclusions

The research conducted allows us to formulate the
constitutional andlegalmechanismofdirecteffectofthe
norms of the Constitution of Ukraine, which includes:
1) the norms of direct action in the Constitution are
mainly provisions relating to the constitutional rights
and freedoms of man and citizen; 2) any appeal to
the court for the protection of human rights and
freedoms directly on the basis of constitutional norms
of direct action should be not only guaranteed, but
also implemented; 3) if an international agreement,
the consent to which the Verkhovna Rada of Ukraine
has made binding, establishes rules other than those
established by law, then the rules of the international
treaty of Ukraine shall be applied; 4)the direct
application of the Constitution of Ukraine if the court
concludes that the law or other legal act is contrary to
the Constitution of Ukraine and in the further appeal
to the Supreme Court for a further resolution. The
court has a question about the constitutionality of the
relevant act; restrictive interpretation of the norms of
the Constitution as norms of direct action against those
who establish the crime or punishment of the act.

According to the author, the introduction of
legislative amendments proposed by the President of
Ukraine to the procedural legislation, in particular,
regarding the introduction of norms according to
which, in the event that the court concludes that a law
or other legal act is contrary to the Constitution of
Ukraine, the court does not apply such law or other
legal act , but applies the norms of the Constitution
of Ukraine as rules of direct action (Article 10 of the
Civil Code of Ukraine, Article 7 of the CAS Ukraine)
will provide an opportunity to revive the norms of Art.
8 of the Constitution of Ukraine, which until then had
been used by courts fairly quorum, in most cases as
banquet rules.
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SUMMARY
Main attention in the article is addressed to the analysis of one of the main conditions of ability of the public power —
social recognition of power structures by population, whose interests these structures are destined to provide and protect.
Peculiarities of procedures and processes of power legitimation in democratic society through involvement of the respective
mechanisms are investigated. Regulation of the main ways and lines of legitimation of public power in a contemporary

context has been proven.

Keywords: legitimacy, lawfulness, legitimation, public power, mechanism of legitimation of public power.

ATAJIEKTUKA COOIAJIBHOT'O TA ITPABOBOI'O B ITPOLECT JETTTUMAIIIL
HYBJIIYHOI BJIAJIN

Haranis 3ASIIb,
JIOKTOP IOPUINYHUX HayK, AOIEHT, npodecop Kadeapu Teopii AepkaBu 1 mpaBa HarionansHoi akaaemii
BHYTPILIHIX CIIpas,;

AHOTANIA
OCHOBHY yBary B CTaTTi IIPUCBSIYCHO aHAII3y OJHI€T 3 TOJIOBHIX YMOB I1€3aTHOCTI JIEP:KaBHOI BIIa — COLIAIbHOMY
BU3HAHHIO BIAJHHUX CTPYKTYP HACEJCHHSM, IHTEPECH SKOTO Ii CTPYKTYpU IMOKJIMKaHi 3a0e3leyyBaTd Ta 3axHIIATH.
JochimKyoTsCs 0COOMHUBOCTI MPOLIEAYP i TMPOIIECiB JIETITUMAIII] BIaAN Y IEMOKPATHIHOMY CYCIIIIBCTBI depe3 3aiisTHHs
BIINOBITHMX MexaHi3MiB. OOTrpyHTOBAaHO ITOJIOKEHHS PO OCHOBHI IUISIXHM 1 HAIPSMH JIETITUMI3aIli]l 1ep>KaBHOI BIagH B

YMOBax CbOTOACHHA.

Knrouosi cnosea: neriTMMHICTD, JIETaabHICTh, JICTITUMAIIIS, ICpPKaBHA BaJla, MEXaHI3M JICTiTUMAIlii Jep>KaBHOT Bia Iy,

Formulation of the problem. Conduction
of complex transformations is necessary
in a contemporary context of the development of
the Ukrainian state; goal of such transformations
is a democratic development of Ukraine, effective
organization of state and development of civil society.
In due course a prominent German sociologist M.
Weber, beginning to investigate the problem of
power lawfulness, raised a question: “What are the
internal grounds for justification of rule and what
external facilities serve as its support?”

In a contemporary context one can say that
the answer has been given to this question long
ago at the theoretical level, however new political
circumstances entail to put it over and over again.
Moreover there were too essential grounds to speak
of the crisis of power lawfulness almost during
the whole history of the independent Ukraine.
Lawfulness is at the same time both the goal and
condition of functioning and efficiency of power
relations in the state.

Relevance of the topic. Problem of relations
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between people and power has been present in
research studies from the earliest times, namely in
the work “Guidance to the Polish King Sigismund II
August” of the Ukrainian scientist S. Orzechowski-
Roxolan. He writes that starting from the beginning
of its ruling the king “had to be more cautious in
order to attract devotion of the people among which
you are ruling. It is the only protector of kings.
King’s power will be weak and incomplete without
devotion of the nationals”[1]. Now therefore the
emphasis is put on the essential importance of
support on the part of the people for existence of
power and performance of its functions.

The purpose of the article. Social recognition
and support of power structures by population is a
condition of quality functioning of the public power
on which largely depends the success of reforms
being implemented in Ukraine; these structures
are destined to provide and protect interests of
population. Exactly this way social purpose of
any power reveals its recognition and provides
its lawfulness. In the most general form the issue
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of lawfulness lies in the plane of theoretical and
methodological range of problems.

The main research material. As it is known
lawfulness (Latine legitimus — lawful, legal) — it is an
obligatory feature of the public power that determines
the degree of its recognition and sovereignty both
in the country and in the international field. In the
most general form lawfulness is the process within
which the political power confirms its rights to its
implementation. On the other hand lawfulness is the
process of approval of power by people, expression
of trust to it on the part of those by whom it rules.
And thirdly lawfulness is a specific technology that
helps to establish relations of citizens and civil
society and power, applying violence if necessary. In
any case search of the authority as source of power
and available general goal in the state is a basis of
lawfulness.

In the most general form the matter of legitimacy
can be related to the theoretical and methodological
problems. It concerns first of all the definition of the
political and legal construction of “legitimacy”, in
fact one should pay attention to the correlation of
legitimacy and legality, legitimacy and lawfulness,
legitimacy and justice.

The term “legitimacy” is translated sometimes as
“lawfulness” and it is not quite correct. Lawfulness
being perceived by us as action reflected according
to the law through the category of “legality”. The
notion “legitimacy” has another explanation, it
is more complex and has evaluation, ethical and
political character, “legality” is an officially legal
and ethically neutral character and it is narrower
than “legitimacy” due to these facts.

The state power, even unpopular, is as a rule legal
as consciousness by the power holder of its right to
the power and ability to perform this power is one
of the sides of legitimacy. At the same time it can
be illegal, that is, it cannot be perceived by people
and herewith issue laws at its own discretion and use
them for violence and outrage.

Degree of legitimacy of the state power is a
dynamic category and legalization is more static as
it depends on the existing in the country legislation.
Nor therefore legality and legitimacy express
integration of the instrumental and value aspects
of power but herewith the notion of legitimation is
wider in relation to legalization and includes (can
include) it. Legitimacy can even contravene the
actual legality if legal laws do not meet the laws of
justice, universal human values and policies of the
most of the population.

It is obvious that legitimacy of the public
power is first of all a social recognition of its right
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to the leading role in the society. The state power
cannot be held for a long time and act efficiently
basing only on the violence as even objectively
the legal power can be illegal in the imagination of
people. Voluntary consent confirmed by respect to
lawfulness is necessary. Confidence of people in the
fact that the representatives of power protects legal
state interests, do not trench upon the thing being
fairly private and personal is the major premise of
voluntary consent. Disregard of the law and safety
of revolutionary transformations prevails there
where legitimacy of power is not absolute.

Often the notion of “legitimacy” and “legality”
are considered as two interrelated characteristics
of the public power. Thus M. Weber put emphasis
on the fact that legitimacy is not only lawfulness
of power on the actually legal side bit a social and
psychological phenomenon that consists in the
recognition of the political power by society at least
in its passive recognition.

Essence of the category “legitimacy of power”
in the context of methodology is considered in
three aspects: 1) legal aspect includes “legality”
being based on the rationally created legal norms;
2) political — support of the political powers having
the power by society and 3) axiological aspect —
perception of the current state institutes as value.
Nor therefore the regimes that became legal as the
result of the revolution or military coup can become
legal having provided for themselves the support of
the significant part of society.

The situation also seems possible when activity of
the state power does not find support of the population
of the country in the traditional societies but in
the mass consciousness the state being a powerful
institute (for example, hereditary monarchy) is
a value that makes people to recognize power
irrespective of the nature of the activity. The value
recognition can be based not only on the observance
of the legal norms but also on the personal dedication
to the ruling dynasty, moreover religious values are
important, they can be adequately reflected only if
the form of state is available.

Accordingly one can claim that the nature of
legitimacy, its sources and ways of the provision
differ in the variety depending on the cultural
level, traditions and psychology of population [2,
p. 639]. Legitimacy has a double nature as it is a
complex social phenomenon; on the one hand, it is
the authority of power, confidence and recognition
and, on the other hand, it is dedication to power,
ability and wish of the dependent entities to fulfill
its requirements.

Legitimacy of the state power is a complex
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social process the result of which is the recognition
of power as legal. Legitimacy is an evaluation
phenomenon being in charge of the procedure of the
formation of the powerful institutes, their form and
activity. Legitimacy is in itself the ability of power
to provide stable functioning of the political and
social institutes and ability to assure the population
of the fact that these institutes facilitate to a greater
extent the reflection and implementation of their
interests [3].

Tasks of legitimacy are principally as follows:
firstly, discovery of the origin and social nature of
power; secondly, structural organization of power;
thirdly, mechanism of formation in society; fourthly,
methods and forms of exercise of power.

The structure of the process of legitimacy
stipulates availability of such main elements as
entity, circulation, means, methods, conditions,
principles and procedures. These elements are in
constant relationship and interrelation between
themselves and each element performs its function
providing functioning of the whole system.

On the basis of the conception of legitimacy as
social relations one can state that it is implemented
at least between two entities of legitimacy.
Moreover a dependent entity must have a real ability
and possibility of the respective perception and
evaluation of power, perceiving power as the way
of expression of its interests and establishing the
respective criteria of its efficiency or on the contrary
do not perceive it and evaluate the implementation
of the power authorization by the respective bodies
as such that does not reflect its interests. Such a
perception of power takes place at the level of the
moral consciousness that is based on the justice and
confidence.

Under modern conditions, when we speak
about democratic state, the power in state receives
recognition from people being its only legal entity.
Now therefore legitimacy of the state power is a
delegation, transfer of power by society to its special
organization, that is, to the state and its structures.
The situation is reflected in the principle of the
people’s sovereignty that is fixed in the Constitution
of Ukraine. A power entity must realize indeed its
right to power both within the legal and moral and
ethical meaning. And implementation of the right,
except the necessary social, political and legal
guarantees, stipulates also an active public position
of the citizen [4].

People, through delegation of its powers, entrust
the respective political powers with the society
management for a certain period of time within
the political system. Now therefore the political

78

system can be conventionally determined through
a collective wielder of power being formed by
the public authorities and management, political
party and movements of separate political leaders.
Institute of the representation of people is a central
institute within the system of the public authorities
that provides interest and needs of society, facilitates
involvement of people in the participation in the
implementation of the legislative power.

Without fixing separately on the detailed analysis
of the ways of power legitimacy it is necessary to
put emphasis on the analysis being most popular
today in the countries of the Western Europe and
Northern America; it consists in the introduction of
the institute of the direct elections into authorities.
It is impossible to reevaluate the ides of the direct
elections and its implementation, indeed it became
the most efficient mean of legitimacy of power in
the European countries and gave opportunity to
avoid revolutionary overthrow of power. Loyalty of
the population of the state that was in crisis during
breakup of the dynastic monarchies and essential
reduction of the role of the religion was preserved
to a greater extent due to gradual introduction of the
institute of elections. Awareness by the population of
the fact that it forms power and is its source became
the basis of the sufficient level of legitimacy of
power in the most countries of the world. Hence it is
worth reminding the words of B. Kistiakivskyi who
says that prestige and greatness of the legal state lie
not in the inaccessibility of power but in the support
to people and right [5, p.330].

Legitimacy of the state power can be considered
as category formed not only by domestic political
centers (society, political system, state) but also by
external — foreign states, international organizations
that allows us speaking about two levels of legitimacy
— within domestic (state) and external. Peculiarity of
the international legitimacy consists in the fact that
recognition of power is performed by not dependent
entities represented by other states. Such recognition
is a unilateral act of state where it states recognition
of state as entity of the international law.

Process of recognition of the state power by
society provides several stages: firstly, it a social
and political substantiation of the state power that
stipulates direction of efforts towards search of the
ideal, namely absolute values such as justice, truth
and other or towards establishment of the will of
the people. In due course the necessity of the social
substantiation of power gave the ground to M. Weber
for substantiation of three kinds of legitimacy:
traditional (that is, based on the common laws of
traditions, customs, ceremonies, culture, pre-state
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political relations); charismatic (emotionally-
willful); rational (based on the orders and laws
adopted in the state). Crisis of the previous power
takes place at the modern stage of state formation
and necessity of the establishment of new rules, new
order of relations of the civil society and power is
recognized.

Secondly, vesting of the entity of the potentially
legal power with the state-power authorities takes
place at the stage of formation of the state power.
Formation of public authorities can be both in the
revolutionary and evolutionary way. A revolutionary
way provides taking the upper hand by political
powers through overthrow of the previous machine
of power whereas an evolutionary way provides
transition of power in a lawful way according to
the legality principle on the basis of the current
legislation of the state that stipulates order of
transition of the state power. Instead an evolutionary
way of transition of power is determined by legal
change of the senior leadership of the state. Thus
in monarchy the power is transferred through senior
leadership of the state according to law or custom
whereas in republic the power is formed according to
the principle of electivity that provides a procedural
fixation of legitimacy through holding of elections.

Thirdly, legal substantiation, legalization of
the state power is a procedure of the legal fixation
through a statutory instrument (declaration, law
etc.) where legality of power is legally substantiated
(for example, ratification by the Verkhovna Rada
of Ukraine of Belavezha and Alma-Ata Accords,
holding of referendum on independence of Ukraine
were the grounds of legitimacy of the state power in
Ukraine).

Fourthly, neutralization of the possible
counteraction of the reactionary powers and
antigovernment elements by the state power
requires from the new power holder provision of its
maintenance applying herewith the whole potential
of the state machinery for implementation of the
power goal. This problem is especially major in
connection with the spread of terrorism in the world,
Islamic radicalism and separatist movements.

Fifthly, information and ideological influence of
the state power to the dependent entities includes
necessity of production of the state ideology directed
towards the power maintenance the goal of which is
to provide perception of the available state power
by a dependent entity as a single legal, competent,
efficient power, such that expresses interests of the
whole population in the state policy. Informational
impact on society at present is one of the most
effective methods of implementation of functions of
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state. Such an impact is a regulatory facility both of
the formation of consciousness, behavior and acts of
people and creation of the information field around
certain political processes and institutes. One can
both accelerate the development of the social and
legal conflicts and locate them through information
impact [6, p.87].

Sixthly, support of authority of the state power
provides actual basis, that is, positive result of
activity of the state power. Now therefore the
process of legitimacy is finished and the power is
recognized as legitimate, if it becomes clear that its
substantiation was feasible at the first stage.

The power must be real and strong so that it could
be legitimate. State power holder must meet range of
requirements being determined by the phenomenon
“state power”. It is worth reminding the conditions of
the reasonable legitimacy that were substantiated by
M. Weber. Reasonable legitimacy provides range of
requirements to the state power that are determined
by a specific nature of the mechanism of exercise
of the political power, the main requirements are
as follows: dominance, leadership, management,
organization and control.

Dominance is substantiated by available division
of society to those who exercises political power
and to those with regard to whom it is exercised.
Dominance receives its legislative implementation
as a rule through statutory instruments. Essence of
management consists in the development and making
the essential decisions for society, in determination
of its goal, plans and strategic prospects.

Management is performed through direct practical
activity with regard to implementation of the
decisions made by wielder of power. Administrative
machinery is engaged in the managerial activity.
Organization provides consistency, adjustment and
provision of the relationship of separate persons,
groups and classes. Control provides observance
of the social norms, rules of activity of people and
social groups on society. Control plays also the role
of the feedback that allows tracing the consequences
of the managerial impact of power. Only in case of
the fulfillment of these requirements one can speak of
the force of power, its ability to handle the situation
being one of its features of legitimacy.

Legitimacy process is performed by means of
various methods through which a potential state
power holder substantiates its legitimacy and a
dependent entity recognizes the state power. These
methods are determined by conformity of the
legitimacy subject, that is, by the state power and
the interests and needs towards implementation of
which efforts of the state power holder are directed.
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Legitimacy methods used by power entity are
too various but the main of them are imperative
and dispositive methods. The imperative method
provides a direct impact based on the authority of the
potential state power holder. The dispositive method
is determined by a “softer” impact on the dependent
entity. This is a legitimacy through motives and
needs (facilitation of the desired behavior and
activity of the legitimacy entity), through value
system (information, bringing up, education).

Legitimacy methods used by the dependent entity
are the aggregate of techniques and facilities by
means of which recognition of the state power “form
below” is performed. They can be divided into two
large groups — methods of approval and methods of
distrust. And if the first methods provide a positive
attitude towards current power that is reflected in the
respective voting during elections and referendum,
holding of mass events (demonstrations, protests)
in support of the current power and criticism of
its opponents, other methods provide a negative
attitude towards certain institutes of power
respectively that can be the feature of recognition
of another, alternative power as legitimate; voting
in a respective manner, holding of mass protest
movements can be manifestation of this, and the
extreme form - overthrow of power that people
stopped to recognized as legitimate.

Legitimacy of a certain power is not lasting;
it can change the degree of efficiency. The power
is changed depending on the conditions or certain
peculiarities of behavior of the power structures
and can be both grown and reduced. It should be
admitted that whatever successful the legitimacy of
any kind of power is, social groups opposing actions
of the power will be always present in society.

Increase of the quantitative indices of the
opposition-minded citizens can result at first in
the weakening of the efficiency of the measures
being held by power and in due course — in crisis
of legitimacy and delegitimacy processes of power.
Any pre-revolutionary or revolutionary situation is
the consequence of crisis of legitimacy of power. It
appears when the power is nit sensitive to the long-
standing needs of society in structural changes. The
more socially ineffective the political power will
be, the more repressive it becomes, the stronger it
requires approval on part of the people.

Legitimacy and legality of the public political
power are connected with dialectics of correlation of
right and law and serves as a triangle, firstly through
judicial legitimacy of the power structures; secondly
through legal and regulatory strengthening of their
competence according to the principle of power
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division in the area of the state management and
social needs of society; thirdly through legitimacy
of forms, methods and means of implementation by
every authority of its social purpose and established
competence.

Conclusions: It should be admitted that modern
mechanisms of the development and functioning
of the legitimacy processes of the political power
in Ukraine and its development trend require new
theoretical models able to include all various social
changes and must include a complex, including
hermeneutical approach, directed towards research
of the political will as an important part of the
legitimacy and delegitimacy processes of power.
Indeed after the Ukrainian revolution 2014 (known as
Euromaidan) the Ukraine began a new period of the
development of its statehood that takes place under
complex circumstances, when external problems
were added to the domestic economic, political and
public problems that were always pressing during
1991-2013. Ukraine has met for the last years after
the World War II with real armed aggression on part
of the neighboring state. Under such conditions the
problem of legitimacy of power is transferred to the
practical plane: from the indifferent confidence to
the active combined participation.

The course of modern political and legal processes
in Ukraine showed once more the importance and
inevitability of the consequences of disregard of
the problem of legitimacy or its change by pseudo
legitimation processes and technologies for power
institutes, having proved again that society and
individual are the main source of legitimacy of the
state power [7, p.15].
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SUMMARY
The article examines the problem of defending the rights of the Ukrainian language in the Russian Empire as a national
and socio-political value of the Ukrainian people. Traces the peculiarities of the socio-political and legal position of the
Ukrainian language of the second half of the nineteenth and early twentieth centuries and the main stages of the Ukrainian

“linguistic” self-awareness.

Keywords: the rights of the Ukrainian language, the Russian Empire

BIJICTOIOBAHHSI TPAB YKPATHCbKOI MOBM B POCIMCBHKIN IMITEPII SIK HAIIIOHAJIBHOI
TA CYCHUIBHO-ITOJITHUYHOI IITHHOCTI
(apyra nonoBuna XIX - moyarok XX cT.)

IBan TEPJIIOK
KaHIUJAT ICTOPUIHUX HAYK, JTOIEHT.
JouenT kadempu icTopii nepxaBu 1 npasa HaiioHanbHOTo yHiBepCcUTETY «JIBBIBChKA IMOITEXHIKAY.

AHOTALIA
B crarti gocnimKyerbest mpodiema BiZICTOIOBaHHS TpaB yKpaiHChKOT MOBH B Pociiichkiil iMIiepii sk HallioHaJIbHOT i
CYCIHIJIBHO-TIONITHYHOT LIHHOCTI YKpaiHChKOTO Hapoay. [IpocTexeHo 0coOIMBOCTI CyCHIBHO-TIONITHYHOTO Ta IPABOBOTO
CTaHOBHILA YKpaiHChKOi MOBH JApyroi nonoBuHU XIX — moyarky XX CTONITTS Ta OCHOBHI €Tany yKPaiHCHKOTO «MOBHOTO»

CaMOYCBiJJOMIICHHSI.

Knrouoei cnoea: mpasa ykpaincekoi MoBH, Pociiicbka iMmepisi.

roblem statement. Since the beginning of

2014, the Russian Federation has led the so-
called “hybrid” war. The field of confrontation is
not only the territory of the occupied Crimea and
destroyed by the Russian “brotherly help” of the
Donetsk and Lugansk regions, but also - not in a
lesser, if not more, brains and souls of Ukrainians.
They are trying to convince them that Ukraine does
not have its own history that Ukraine can’t exist
separately without Russia, that Ukrainians are part of
“one (of course, Russian.” - 1.7.) people “. And one
of the lines of this attack is the Ukrainian language as
the national and socio-political value of the Ukrainian
people. We believe that with the start of the Russian-
Ukrainian War, a new stage of defending the rights
of the Ukrainian language has actually been initiated,
while the origins of this phenomenon are the period of
Ukrainian lands within the Russian Empire. Therefore,
knowledge of the features and directions of this
process should then help its in-depth understanding,
and therefore, a thorough organization, now.
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Analysis of the latest researches and
publications. The scientific problem mentioned in
the title has a generally respected historiography. We
have a multi-dimensional research, often of different
generations, philosophers (for example: M. Clever
or P. Seligei), historians (for example: V. Verig,
F. Savchenko or V. Sklyar), historians of law (for
example: V. Markovsky or B. Kozmuk), philologists
(for example: L. Masenko, V. Lizanchuk, I. Farion,
S. Bychko or L. Gontaruk), political scientists (for
example: O. Rafalsky), etc. However, the closest, from
our point of view, I. Girich approached the coverage of
the problem of defending the rights of the Ukrainian
language. Ukrainian language is considered to be the
main cultural component of the Ukrainian movement
in the Russian Empire at the angle of the spiritual
separation of Ukrainians from Russian and Polish
cultural influences [1]. Separately in the context of our
problem one should mention the unique publication of
the book “Ukrainian Identity and Language Issue in
the Russian Empire: An Attempt of State Regulation.

FEBRUARIE 2018



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALIOHAJIBHBIA FOPHVYECKIA KYPHAI: TEOPHSA 11 TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

The collection of documents and materials. 1847-1914
“[2]. This is the first in Ukraine research of a level
where systematically, with the involvement of a huge
body of documents (296!), using modern scientific
tools, the key issue for our history is considered: who,
when, in what way and for what purpose, destroyed
the Ukrainian language in Russian Empire. Let’s add
that the collection is opened by two conceptually
important prefaces: Valentina Shandra “Language as
a means of forming a national identity” [3] and Pavlo
Gritsenko “Ukrainian language in Russia XIX - early
XX centuries: the path of affirmation” [4]. In them,
scholars express considerations that are important
for the comprehension and analysis of almost three
hundred documents collected in the book.

The highlight of the previously unsolved
parts of a common problem. But despite the great
historiography, it seems to us that the problem in the
title is formally and superficially more familiar than
deep-seated and learned. In particular, we do not know
any holistic study of the Ukrainian language problem
of the past century in the context of the evolution of
the socio-political values of the Ukrainian people.
Therefore, I am convinced that this problem still has
a considerable intellectual resource.

The aim of the article - to draw attention to the
problem of defending the rights of the Ukrainian
language in the Russian Empire as a national and
socio-political value of the Ukrainian people and,
in general, to the problem of language as a political
problem of the Ukrainian national movement. To
trace the peculiarities of the socio-political and legal
position of the Ukrainian language in the Russian
Empire and the main stages of Ukrainian “linguistic”
self-awareness during the second half of the nineteenth
and early twentieth centuries.

Presentation of the main material. From the
second half of the nineteenth century Ukrainians,
within their own ethnic territory, settled in the two
largest at that time European empires of Russia and
Austria, had different conditions for their socio-
political and cultural development. Taking advantage
of the constitutional-parliamentary system, the
Western Ukrainians had legislative guarantees of the
rights of the Ukrainian language (although many legal
norms, which were written in declarations and not
backed up by the mechanism for putting into effect).
During the same period, the Dnieper Ukrainians
lived in the conditions of the Russian absolute
monarchy, which, adhering to the doctrine of the
triune Russian (“Russian’) nation, did not recognize
a separate Ukrainian nationality [5, 480], and hence
the Ukrainian language.

It was the instructions that were implemented
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through assimilation measures of the government
of the second half of the nineteenth century and the
discriminatory normative acts circular Minister of
Internal Affairs P. Valuev (Valuev Circular, 1863), so-
called The Eminence Decree of Alexander 11 (1876).
In the end, such a language policy was logical. As P.
Gritsenko emphasizes, from “the position of Russia
as a centralized state any ideas, intentions or actions
that could threaten its territorial integrity or the
imperial ambitions of” Third Rome, “or questioned
the dominance of the Russian language as the only
and powerful means of integrating multilingual the
peoples of the empire and the languages of the Russian
Orthodox Church, were recognized as harmful,
anti-state, and therefore subject to prohibition. A
detailed system of laws was drafted for that, which
legitimized various forms of persecution and punitive
measures in the current legal field [4, XL]. Therefore,
we consider that V. Shandra’s rightfulness, when he
argues that the most important among the factors that
formed the policy of prohibiting Ukrainian language
was “a reflection of the fear of imperial power that
the creators of the Ukrainian language constantly
censure, but they refute the myth of a common
Russian nationality, thereby destroying the core of the
state “[3, XXXVII].

Assimilation measures of the autocracy, in
particular, had to prevent the formation of the
Ukrainian political nation. According to V. Shandra,
the empire tried to regulate the situation in every
possible way so that the language did not involve
the unification of the elite and the common people
of Ukrainians of ethnic origin [3, X]. And the task of
discriminatory anti-Ukrainian laws consisted in the
absolute levelling of Ukrainian national consciousness
and the inadmissibility of the idea of political self-
determination. The previous royal dignitaries (for
example, the Kyiv governor-general M. Annenkov)
directly said that Ukrainophiles, “Relying on the
isolation of the language, they will make claims to the
autonomy of Little Russia” [2, 61]. Therefore, in a few
months later, the Valuev Circulars stated directly that
“... there was no special Little Russian language, there
can’t be, and that their dialect, used by the common
people, is the same Russian language, only spoiled by
Poland’s influence on it; that the all-Russian language
is as comprehensible to the Little Russians as it is to
the Great Russians, and even more understandable
than the so-called Ukrainian language, now written
for them by some Little Russians, and especially by
the Poles. The faces of the circle that is intensifying
to prove the opposite, most of the Little Russians
reproach themselves for separatist plans hostile
to Russia and pernicious for Little Russia “; it was
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advised to take care of seeing the Ukrainian language
and the literature [2, 74-76]. And when Ukrainian
artistic, educational and journalistic literature began
to be regarded as a potential threat to the integrity of
the Russian Empire, the Ems Decree (May 18, 1876)
issued a prohibition on the import of Ukrainian-
language publications, printed books and texts
into Ukrainian music, the production of Ukrainian
plays, as well as the closure of the newspaper “Kiev
Telegraph” [2, 139-140], which operated until 1906.
We will express the opinion that the very appearance of
assimilation measures and discriminatory normative
acts of autocracy in the aggregate, to a large extent,
gave rise to the emergence of a “Ukrainian question”
in the Russian Empire.

We agree with the opinion of V. Shandra that in
the second half of the nineteenth century the position
of the language was an indicator of the social picture
of Ukrainian society. It was only constantly used by
exclusively representatives of the “lower groups” -
the Cossacks, townsmen, peasants, and sometimes it
could be used by government officials and writers.
And if we take into account the role of the army, the
church and the railway facilities, then the segment
of its use should continue to decrease. The Russian
language was dominated by public administration,
literature, and education, covering more and more
spheres of human communication. An example of
this can be the figure of a well-known Ukrainian
historian O. Lazarevsky, who was in love with the
old days, whose office was decorated with Ukrainian
rugs, plaques on the sofa and the hotels, paintings
by Taras Shevchenko. At the same time, he did not
use the Ukrainian language, and did not even know
it well. For most peasants in the late nineteenth
and early twentieth centuries the language was an
indicator of their social status, which they regarded
as less attractive in comparison with their own
subordination, and saw a direct relationship between
social status and language of communication. And
so many of them, while changing their social status,
neglected their language, considering it “peasant” [3,
XV].

At the same time, Ukrainian intellectuals,
representatives of the national movement of the second
half of the nineteenth century, paid particular attention
to the problem of the development of the Ukrainian
language. The first in the 1840’s this problem was
prompted by the Cyril-Methodius, whose main merit
was the formulation of ideas of freedom and equality
of peoples in the Ukrainian language, which made the
center, starting in 1847, resorted to their prohibition
at the beginning of the 20th century pointed out by
Peter Stebnitsky [3, XXXII].
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In the 1860°s, in the 90’s, the Ukrainian-speaking
Ukrainianophilia took over the baton to defend
the Ukrainian language. Their main merit was the
complete understanding that “the social situation and
language directly depend on the understanding of the
people of their own forces and their own significance.
One of the means of achieving social well-being and
sovereignty became the language as a factor by which
it was possible to restore people’s confidence in their
own forces, respect for themselves and their own
identity ... In the construction of the Ukrainian nation,
its founders considered the commonality of culture
and language as the cornerstone, essential a sign of a
full-fledged characteristic of the people “[3, X VIII].

Inparticular,the“young-communal”’movementand,
in particular, the political emigrant M. Drahomanov,
were especially attached to the awareness and, above
all, popularization of the aforementioned theses. The
latter during the last quarter of the nineteenth century
the official sphere considered to be too “odious”, from
whom “everyone smelled the soul of Malorossian
separatism” [2, 209]. In particular, M. Drahomanov,
in 1874, together with V. Antonovich, published a
program for Ukrainian science and public opinion
entitled “Historical Songs of the Lesser People”,
which, according to 1. Girich, belongs to the first ten
key publications of the nineteenth century. [1, 156].
And V. Antonovich’s merits in defending the rights
of the Ukrainian language were, among other things,
also in the appearance of “Notes on the Restrictions
of the Ukrainian Language™ (1905), one of his recent
works, in which the author prepared the ground for the
appearance of an official document for the abolition
of the prohibitions of 1863 and 1876 to Ukrainian
language.

The activity of the magazine “Kievan olden
times” (1882-1906) became the stage of defending
the rights of the Ukrainian language in the Russian
Empire. It is rightly called the first national scientific
and historical monthly, although the magazine was
published in Russian, and only in 1907 was converted
into Ukrainian-language “Ukraine” [6, 6-7]. The
initiators and employees of the “Kievan old days”
V. Antonovich, M. Kostomarov, M. Storozhenko,
P. Zhitetsky, 1. Zhitetskyi, D. Bagalyi, M. Petrov
and others. - had to prove the right of the Ukrainian
people to free national and cultural development
in the very difficult conditions of the Russification
pressure of the tsarist government. The censorship
saw the manifestation of Ukrainian separatism in
everything: it was forbidden to use such words as
“Ukraine”, “Sich”, “Cossack”, “Moskal” (in the
sense of soldiers). Also under the prohibition was the
use of the letter “1” in the Ukrainian texts. Thus, the
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college of Kievan antiquity throughout the time of
existence of the magazine sought the abolition of this
“unnecessary” censorship, but each time faced the
opposition of the controlling agency.

Despite the overwhelming pressure from the
authorities, “Kievan olden times” tried in every way
to uphold the prestige of the Ukrainian language.
For this purpose, in 1895, under the editorship of
V. Naumenko and E. Timchenko, the “Malorussian
dictionary” was published. The Interior Ministry’s
manager allowed the dictionary to be sent as a free
supplement to the magazine for 1886. The result of the
active actions of V. Naumenko was the receipt in 1897
of the permission to publish in the month of artistic
works in his native language and the establishment of
the Ukrainian printing press; and another two years
later another national center of the bookstore “Kievan
antiquity” was opened [7, 177-179]. The merit of the
magazine is that, remaining for only a quarter of a
century, the only publishing body of national thought
in Russian Ukraine, “acted on behalf of the Ukrainian
intelligentsia, and at the same time, its circle was a
kind of scientific Ukrainian corporation, a scientific
institution, the only one of its kind” [6, 153].

The period of the first Russian revolution of
1905-1907 pp. brought the Ukrainian (for self-
identification)  intellectuals the long-awaited
achievements of freedom of the press and the
freedom of public associations, the organizational
design and activation of Ukrainian political parties,
and thus the hope for the implementation of the so-
called “Ukrainian project”. Under these conditions,
the Ukrainian intelligentsia considered cultural
work as a struggle to free the Ukrainian word from
administrative-police distress and create favorable
conditions for further development. Therefore, it is
logical that the issue of defending the rights of the
Ukrainian language in the context of ethno-cultural
preservation of the Ukrainian community during
1905-1907 pp. becomes the leading theme ofthe bright
publicistic performances of prominent figures of the
Ukrainian Democratic-Radical Party (UDFR) Boris
Grinchenko, O. Yefremov, P. Stebnitsky, O. Lototsky,
M. Slavinsky, D. Doroshenko, E. Chikalenko, G.
Kovalenko [8 , 28].

The Ukrainian language was a marker of Ukrainian
national identity, because it was the national language
that distinguished Ukrainians from the neighbouring
peoples, especially Russians, and thus a marker
who could help identify the ethnic boundaries of
Ukrainians living. By the way, the magazine Osnova
declared it the first. Ukrainian researcher A. Kotenko
convincingly argues that although this graphic image
of Ukrainian national territory was not included in
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this St. Petersburg magazine for a short period of
time, but with the help of language, history, customs,
and clothing, it acquired a clear spatial definition
[9, 56 ] In addition, we note that the authors of
“Fundamentals” began to actively use the name
“Ukrainians” for the designation of the people, along
with the usual name of Ukrainians “Little Russians”
at that time. In the end, already in the early twentieth
century in the conditions of the revolution, Ukrainian
national identity became the basis for the second
requirement (after the requirement of national-
territorial autonomy) of the Ukrainian project on the
introduction of Ukrainian-language education.

Ukrainian politicians did not deny learning
Russian as a state language. According to M.
Hrushevsky, the issue of Ukrainian education was
the minimum program that could be implemented
through cooperation with the Cadets. Issues of
education and language were devoted to special
collections of articles by M. Hrushevsky “On the
Ukrainian Language and Ukrainian Affairs: Articles
and Notes” and “On the Ukrainian Language and the
Ukrainian School”, published respectively in 1907
and 1912 pp. [10, 211-230, 379-412]. It should be
emphasized that it is precisely because of the work of
M. Hrushevsky in the environment of the Scientific
Society. T. Shevchenko in Lviv there was an overturn
in relation to the Ukrainian language as evidence
of Ukrainian isolation. According to I. Girich, the
Ukrainian elite, that enlisted culture and began the
stage of political activity in the national movement,
rejected bilingualism and tried to pursue its literary
activity in Ukrainian. The literary scientific and
journalistic language began to be formed. If at the
end of the nineteenth and early twentieth centuries
the liberal-centrist forces - the All-Ukrainian
organization, the Ukrainian Progressive Society, and
the Radical-Democratic Party-were persecuted by it,
then after 1905 and the emergence of “Independent
Ukraine,” the Ukrainian language received support
from the Ukrainian Marxists, in particular the Social
Democrats [1, 162-187] .

In 1906-07 pp. the linguistic issue in Ukraine was
transformed into the problem of the development of the
nation as a social organism based on the infrastructure
created by the Ukrainian national movement created
during the revolution. The successes in the cultural-
educational sphere over two years of relative freedom
have convinced radical-democrats that, under normal
constitutional conditions, the Ukrainian movement
has every chance to become a powerful mass force.
And it is no accident that in 1913 G. Kovalenko in
the reflection on the relationship between society and
personality was quite optimistic: “We do not know
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what will happen to us, with our country. However,
we can be sure that after all the possible storms the
healthy, strong, created by the social work of whole
generations: education, organization, law, ability to
obey social discipline and the high culture of the spirit
that creates brotherhood, consent, gives strength and
hope and wins everything in the world “[quote for:
6, 29].

We agree with S. Ivanitskaya that in the period
of the First World War in the concentrated form
the views of the Ukrainian liberal-democratic
intelligentsia on the outcomes and prospects of the
process of “constructing a nation”, on the perspectives
of cultural protection of the Ukrainian community
expressed in the collection “Ukrainian Question” (St.
Petersburg, 1914-1916 , three editions), sponsored by
O. Lototsky and P. Stebnitsky [8, 28]. In particular,
the authors considered language as the main element
of the Ukrainian national idea and the most significant
and “bright feature of national identity”. With the
development of the Ukrainian language, they linked
the Ukrainian national movement and national
achievements of Ukrainians in artistic and scientific
literature, press, theater and art. Finally, they identified
prospects for defending the rights and developing the
Ukrainian language. This is primarily education, the
basis of which should be the native language [See.
report: 11, 287-414].

Conclusions from the conducted research.
Summing up the above-stated thoughts with several
points. First, the problem of the Ukrainian language
in the Russian Empire is a political problem. One
of the most characteristic features of the linguistic
policy of Russian autocracy on Ukrainian lands,
the rigorous interference with any regulated social
relations becomes the fact when the appearance
of Ukrainian national identity becomes political
in colour. Secondly, the Ukrainian language in the
Russian Empire did not have a definite separate status.
At the highest state level, normative acts aimed at
its prohibition and eradication were issued. Because
of the prohibition of the Ukrainian language, the
tsarist tried to prevent the emergence of a national
idea outside the narrow circle of intellectuals.
Thirdly, Ukrainian activists of Russian Ukraine, in
difficult conditions of autocratic pressure, first of
all considered the Ukrainian language as a key to
preserving traditional ethnic culture as a resource for
the “designing” of the modern nation, and, finally, as
a means of political communication of “nationally
conscious Ukrainians” and the people. Fourthly, it
was through the language that Ukrainian activists
were able to put a cultural border with Russia. They
reasonably believed that the Ukrainian (in their

86

understanding of the national) state would emerge
where people as their own will perceive the Ukrainian
language and culture. The awareness of this in the
theory began from the Cyril-Methodius and lasted
until the beginning of the twentieth century, when the
first steps began to be realized in order to realize this
idea. And the last. Unlike the Russian imperialists
who, within the imperial Russian powers of Russia
and the USSR, frankly unprincipled, slanderously,
overtly or implicitly dragged out their vision of the
language absorption of the Ukrainian language,
part of which was Ukraine at that time, spread their
vision of the language absorption of the Ukrainian
language frankly without principle, , overt or covert,
Ukrainians in their own state under the conditions of
today’s so-called hybrid, and hence the language war,
must act fundamentally differently. Namely, nobly,
on an equal and open. Only the moral advantage
of the Ukrainian language carriers is able to secure
victory in the language war.
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SUMMARY

It is established that the methods of state control over the legal turnover of narcotic drugs, psychotropic substances
and precursors in Ukraine include: information analytical, statistical, sociological, laboratory, documentary, monitoring,
examination, and methods of coercion and persuasion. It is noted that the compulsory treatment of persons who are addicted
to drug addiction is carried out on the basis of a court decision on a patient evading voluntary treatment or continues to use
narcotic drugs without prescribing a doctor, violating the rights of others. The order of such treatment is considered. The
monitoring of the state of the narcotics situation is suggested - constant monitoring of the distribution of narcotic drugs,
psychotropic substances and precursors with the purpose of their evaluation and forecasting, and it is established that it
consists of 3 blocks - information, analytical and organizational. Proposed under the expertise of narcotic drugs, psychotropic
substances and precursors should be understood - study, verification, analytical study, quantitative or qualitative assessment
by a highly qualified specialist or institution of such a device, substance or precursor that requires special knowledge.
Types of such examinations are characterized: forensic pharmacological, agrotechnical, judicial biological, chemical-
technological, medico-narcological, forensic psychiatric.

Keywords: state control, legal turnover of narcotic drugs, psychotropic substances and precursors, methods of state
control: information-analytical, statistical, sociological, laboratory, documentary, monitoring, expertise, methods of coercion
and persuasion, types of methods of state control over the legal turnover of narcotic drugs , psychotropic substances and
precursors.

Anexcanap HTEBUYK,
TOKTOP IOPUINIECKUX HAyK, MOIEHT Kadenpsl aIMIHUCTPATHBHOTO IpaBa M aMHHACTPATUBHON JesITeThHO-
ctu, HanimonanbHBIN opuudeckuii yHuBepcuTeT uMeHu ApocnaBa Myaporo

AHHOTANUSA

YcTaHOBIIEHO, YTO K METO/IaM T'OCYAapCTBEHHOIO KOHTPOJIS 32 3aKOHHBIM 00OPOTOM HAPKOTUYECKUX CPEACTB, IICUXO-
TPOIIHBIX BEUIECTB U NPEKYPCOPOB B YKpauHe OTHECEHBI: HHPOPMAIMOHHO-aHATUTHYECKUH, CTAaTUCTUUECKHUM, COIHOIIO-
TMYECKHH, 1a00paTOpHBIH, JOKYMEHTAIbHBIN, MOHUTOPHHI, SKCIIEPTU3bI, a TAK)KE METOJBI NPHUHYKICHHUS U YOCKICHUS.
OTmedaeTcsi, 9T0 IPUHYIUTETHHOE JICICHUE JIHII, OOTHHBIX HAPKOMAaHHUEH, TPOBOIAUTCS Ha OCHOBAaHUH CYcOHOTO PEIICHHUS,
OTHOCHTEIIEHO OONBHBIX, YKIOHSIOMETOCS OT TOOPOBOIBHOTO JICUCHHUS FITH MTPOIOIDKAIONIIX YIOTPEOIATh HAPKOTHICCKHE
cpeacTBa Oe3 Ha3HAUEHHS Bpada, WM HapyIIaeT MpaBa APYTHX JHil. PaccMOTpeH MopsaoK NpHHYIUTEIFHOTO JEUCHUE JIHIL,
0oNbHBIX HapKoMaHKel B YkpaunHe. [IpeanokeHo MOHUTOPHHT COCTOSIHHUSI HAPKOCUTYALIMH — KaK TIOCTOSIHHOE HaOMoIeHe
3a pacIpOCTPaHEHUEM HapKOTHUECKUX CPEICTB, ICUXOTPOIMHBIX BEIIECTB U NMPEKYPCOPOB C LENbIO UX OLIEHKU U NMPOTHO-
3MPOBAHUs, U YCTAHOBIICHO, YTO OH COCTOMT U3 3-X OJIOKOB - MH(OPMAIIMIOHHOTO, aHAIUTHYECKOTO ¥ OPraHU3allMOHHOTO.
[IpemioxkeHo TOA SKCIEPTH30H HAPKOTHUECKUX CPENCTB, IICHXOTPOMHBIX BEIIECTB W MPEKYPCOPOB CIeMyeT MOHUMATH -
W3ydYeHHe, IPOBEPKY, AHATUTHICCKOE HCCIICNOBAHNE, KOJMUSCTBCHHOE WIH KaYeCTBCHHOE OIICHUBAHHE BBICOKOKBAIU(H-
LPOBAHHBIM CHEIHATHCTOM HIIH YUPEXKACHUEM TaKOTO CPEICTBA, BEIIECTBA MU IIPEKYPCOPOB, KOTOpPOE TpeOyeT HATHIHS
CrelUaNbHbIX 3HaHU. OXapakTeprU30BaHbl PA3HOBUIHOCTH TaKUX JKCIEPTU3: CyaeOHO-(papMaKoIoruieckas, arpoTeXHu-
Yeckasi, CyieOHO-Onoornueckas, XMMUKO-TEXHOJIOTHUECKast, MEANKO-HAPKOJIOTHYECKast, CyAeOHO-TICUXHAaTPHYECKasl.

Knrwouegvie cnosa: rocynapCcTBEHHBIH KOHTPOJIb, 3aKOHHBII 000POT HAPKOTUYECKUX CPEACTB, IICUXOTPOITHBIX BEIIECTB U
MIPEKyPCOPOB, METOIBI TOCYIapCTBEHHOTO KOHTPOJIS: WH(POPMAINOHHO-aHATUTHYCCKUH, CTATUCTUICCKHA, COIMOJIOTHYe-
CKuii, TabopaTOPHBINA, JOKyMEHTAIBHBIH, MOHUTOPHHT, SKCIIEPTU3BI, METONBI IPHHYKICHAS U yOSKICHNS, BUIBI METOIOB
TOCYIapCTBEHHOTO KOHTPOJIA 33 3aKOHHBIM 000POTOM HAPKOTHYECKHX CPEIICTB, ICHXOTPOIHBIX BEIIECTB U MIPEKYyPCOPOB.

ormulation of the problem. In modern
legal science there are various points of view
regarding the understanding of the list and types of
methods of state control, characterized, as a rule,
by the specific nature of the directions of scientific
research. In their research, researchers bring different
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forms of control, identifying them with methods,
directions, means, measures and types of control. The
current legislation of Ukraine also identifies forms and
methods of control [1]. The methods of state control
may be different, depending on the subject, the object,
the purpose, the means of state control applied.
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Relevance of the research topic. The state
control should be carried out on the basis of the
current legislation by authorized bodies, officials,
civil servants. He follows, in particular, Art. 19 of
the Constitution of Ukraine, according to which the
state authorities, local self-government bodies and
their officials are obliged to act only on the basis,
within the powers and in the manner provided
for by the Constitution and laws of Ukraine [2].
Compliance with this provision is decisive regarding
the legitimacy of the application of methods of state
control over the legal circulation of narcotic drugs,
psychotropic substances and precursors in Ukraine.

State of the research. A separate issue of studying
the methods of state control was paid attention to by
Ukrainian and foreign scientists: V. B. Averyanov,
O.F. Andriyko, Yu. P. Bityak, V.M. Garashchuk,
V.M. Gorshenev, M.S. Studenikin, I B. Shakhov and
others. We have already drawn attention to the notion
of the legal design of “methods of state control over
the circulation of narcotic drugs and psychotropic
substances,” and considered their -classification
[3], but we did not consider the specifics of the
implementation of the methods of state control over
drug trafficking in Ukraine, and others did not In
modern conditions, they studied this issue.

The purpose and purpose of the article is
the specificity of methods for exercising state
control over the legal circulation of narcotic drugs,
psychotropic substances and precursors in Ukraine.

Statement of the main material. First, we
note that “the legal turnover of narcotic drugs,
psychotropic substances and precursors” are
activities for the cultivation of plants included in the
List of Narcotic Drugs, Psychotropic Substances and
Precursors, as well as activities related to trafficking
in narcotic drugs, psychotropic substances and
precursors included in the said List, which are
resolved and controlled by the legislation in the
sphere under consideration on the basis of licensing.
It is carried out with the purpose of using these
means, substances and precursors for the needs of
their own production, in medical practice for the
treatment of patients, in veterinary medicine, in
research, in expert and operational-search activities,
for scientific and educational purposes [4, p.10, 11].

In order to establish the design of “methods of
state control over the legal circulation of narcotic
drugs, psychotropic substances and precursors”, as
well as for the possible elimination of disagreements,
not only in terminology, but also in approaches to
the classification of these methods, first of all, the
content of the term “method”. This category of
“methods of state control over the legal circulation
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of narcotic drugs, psychotropic substances and
precursors” does not contain current legislation of
Ukraine. The method (from the Greek Methods -
literally “the path to something”) in the most general
sense is the way to achieve the goal, a certain orderly
activity [5, p. 258].

D. N. Bakhrakh interprets this term as a means,
means, a method for achieving a certain goal,
accomplishing the tasks set. The methods of activity
are the means of achieving goals, the methods of
management - by means, methods, methods of
purposeful influence on the managed social system.
“The concept of a method is primarily related to
activity, to the process. However, with any activity,
but with a purposeful. Such activity acts as a set
of methods, ways to achieve the desired result “[6,
p.74,75]. A.D. Ershov believes that this is a set of
methods and methods of influencing a managed
object to achieve the organization’s goals [7, p.85].
V. K. Kolpakov under the method of any activity
understands the methods, techniques, means used to
achieve the goal, which constitute the content of this
activity [8, p.182].

E.V. Shorina notes that the methods of exercising
control are “tactical techniques that are developed
and applied by the control bodies to achieve the
goal, to exercise the necessary influence on the
controlled entity” [9, p. 258]. O. Andriyenko
understands this concept as the means by which
the controlling bodies exercise control in order to
perform their tasks most effectively. The application
of appropriate control methods depends on the body
exercising control, on its tasks and powers, the place
that the monitoring function takes in its loyalty. The
methods of activity, in turn, affect the subject of
control [10, p.196]. In this case, one should proceed
from the most stable interpretation of the relevant
terms: form (Latin forma - type, species, device,
type, type) - is the structure of the corresponding
processes, as well as the order of something; method
- away to achieve any goal, solve a specific problem
or a set of methods for mastering reality [11, p.196].
So, most scientists define the method in their
publications as a set of methods, methods of control
bodies with the purpose of achieving the set goal,
providing the necessary impact on the controlled
object [3, p.76]. The methods of state control over
the legal turnover of narcotic drugs, psychotropic
substances and precursors are, in our opinion, a
combination of means, methods, methods by which
state control subjects can purposefully influence the
controlled objects in this sphere with a view to the
most effective implementation of the tasks assigned
to them tasks.
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Among the administrative scientists there is no
unambiguous opinion on the list of methods of state
control. So, EV Shorina refers to them coercion and
persuasion, methods of coordination and collegiality,
administrative and economic. Serious attitudes-
admnistrivistiv not a single-valued thought in the
overhaul of methods in state control [9, p.242]. VV
Murza proposes to divide them into groups [12,
p-114]: (1) general methods that are widely used
in the implementation of all functions of the state,
(2) special, possessing only control and supervisory
functions - methods of checking, identifying
shortcomings and response.

S.S.Vitvitsky shares the methods of state control
in the sphere of licensing activity to indirect
and direct (conviction, coercion, coordination,
collegiality), combining them into 2 groups [13,
p.135]: (1) methods for carrying out control actions
to which refer to the means and techniques used in
the implementation of the control itself (2) methods,
which include measures used by state control bodies
in the implementation of the results of the control
function. Al Ryabko distinguishes three groups of
methods of control [14, p. p.89]: (1) information-
analytical, (2) corrective, (3) integrated, combining
the previous ones. To the first group, he includes
methods of obtaining control information, its
analysis and processing (method of accounting,
statistics, reporting), to the second - ways and means
of expressing the requirements for eliminating
identified errors, violations (appeal, complaint,
presentation, communication of information to the
competent subject [14, p. 91].

As can be seen from the foregoing, there is clearly
no consensus on the classification of methods of state
control in legal literature. In most cases, scientists
bring the methods of state control depending on
the scope of research of control types. It should be
noted that AF Andriyenko distinguishes between
general and special methods of state control in the
sphere of executive power. The bodies exercising
general control mainly use information analytical,
statistical, sociological and direct examination
methods. Special control bodies use special methods,
which include documentary analysis, various
kinds of examinations, laboratory data, and the
like. When analyzing the methods of state control
over the quality of products, organoleptic and
laboratory methods are distinguished. The practice
of state control increasingly includes methods of
mathematical, statistical, system and functional
analysis, forecasting, etc. [10, p.206-208]. From
our point of view, information-analytical, statistical,
sociological, state coercion, documentary analysis,
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monitoring, expertise, laboratory methods can be
referred to methods of state control over the legal
turnover of narcotic drugs, psychotropic substances
and precursors.

We consider it worthwhile to dwell on the main
varieties of these methods, in particular, on letters
and appeals on the issues of trafficking in narcotic
drugs, psychotropic substances and precursors,
as well as the analysis of information materials
in this sphere as methods of state control. In the
legislation, the term “citizens’ appeals™ refers to
the suggestions (comments) stated in written or
oral form, statements (petitions) and complaints
[15]. For example, the State Service of Ukraine for
Drugs and Drug Control in 2014 provided answers
to explanations of the legislation of Ukraine on
the legal turnover of narcotic drugs, psychotropic
substances and precursors 22 - to law enforcement
agencies and 11 - to legal entities and individuals
[16, p.169]. Over the same year, the State Service of
Ukraine for Drugs and Drug Control processed more
than 3 thousand Quarterly and annual reports that are
submitted solely on paper, and the analysis of which
shows insufficient knowledge and unsatisfactory
fulfillment by licensees of the requirements of the
current legislation of Ukraine [16, p.171] , namely:
(1) failure to submit in due time documents of
mandatory reporting without justifiable reasons,
as well as written explanations of the reasons that
prevented the establishment of such documents
(Chernihiv, Sumy, Poltava, Dnipropetrovsk, Volyn,
Ivano-Frankivsk, Kiev, Odessa, Rivne regions); (2)
the submission of reports not in accordance with
the form prescribed by law or quarterly inventory
information that does not contain complete
information (a higher percentage falls on health
facilities); (3) failure to submit reports of pharmacy
establishments in which medicinal psychotropic
drugs are manufactured. Accounting is the process
of collecting and fixing data of interest (expressed,
as a rule, by quantitative indicators), which can
then be used in the following management cycles,
including monitoring [17, p.539].

All operations carried out in the course of
activities related to the circulation of narcotic drugs,
psychotropic substances and precursors are subject
to registration by the person responsible for this in
special journals of legal entities [18]. Thus, in the
health care institutions of Ukraine, these forms of
primary records are approved: (1) No. 129-6 / o
“Journal of Drug, Narcotic Drugs and Precursors
in the Departments and Offices of Treatment
and Prevention Institutions of Health Care” and
instructions for its completion; (2) No. 129-7 /
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o “Journal of the Registration of Preparations of
Narcotic Drugs, Psychotropic Substances and
Precursors at the Departments of Health Care
Facilities” and the Instruction for its completion;
(3) No. 129-8 / o “Journal of the Registration of
Preparations of Narcotic Drugs, Psychotropic
Substances and Precursors in Pharmaceutical
(Pharmacy) Institutions” and Instruction for its
completion; (4) No. 129-9 / o “Journal of the
Registration of Preparations of Narcotic Drugs,
Psychotropic  Substances and Precursors in
Health Care Institutions for the Performance of
Doctor’s Appointments in Inpatient Conditions”
and Instruction for filling it out; (4) No. 129-10
/ o “Journal of Accounting of Drugs of Drugs,
Psychotropic Substances and Precursors Returned
from Hospitals Established”, and Instruction for
filling it out.

The same institutions approve: (1) an information
letter for the patient or person caring for him (a
family member, guardian or curator), on the rules
for handling narcotic drugs, psychotropic substances
and precursors and on preventing their use for a non-
medical purpose; (2) a leaflet for prescribing these
drugs to patients receiving treatment in inpatient or
outpatient settings and fulfilling these prescriptions;
(3) the norms for calculating the storage volumes
of narcotic drugs, psychotropic substances and
precursors as a whole in the health care facility, as
well as in its departments, offices and posts. [18]
Business entities engaged in the turnover of narcotic
drugs, psychotropic substances and precursors are
obliged to carry out their inventory on a quarterly
basis and draw up an appropriate balance of inventory
items. In the event of a discrepancy or inconsistency
of the indicators, information is provided within
the territory of Ukraine - the National Police of
Ukraine, and for export-import operations - to the
National Police of Ukraine and the Security Service
of Ukraine [18].

What is the specificity of the procedure for the
use of compulsory treatment of people with drug
addiction? The Law of Ukraine “On Measures to
Counteract Illicit Trafficking in Narcotic Drugs,
Psychotropic Substances and Precursors and their
Abuse” of February 15, 1995, No. 62/95 - BP contains
a list of grounds for compulsory treatment of these
persons (Article 16). Article 1 of this Law treats the
latter as treatment on the basis of a court decision on
a patient with drug addiction, which evades voluntary
treatment or continues to use narcotic drugs without
prescribing a doctor, or violates the rights of others.
[19] A person who is recognized as a drug addict
but who shies away from voluntary treatment or
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continues after treatment to use narcotic drugs without
prescribing a doctor and whose close relatives or other
persons have applied to the bodies of the National
Police of Ukraine or the prosecutor’s office because
of her dangerous behavior, is aimed at treatment from
drug addiction to a specialized medical institution of
the health authorities, and minors who have reached
the age of sixteen - in specialized lech BNO-Boc these
institutions for up to 1 year. Persons, in relation to
whom a request for referral to compulsory treatment
was initiated, in case of evasion from appearance
in court are subject to the authority of the National
Police of Ukraine [19].

Next, we will examine the monitoring of the
drug situation as a method of state control over the
circulation of narcotic drugs, psychotropic substances
and precursors. In the legal literature, much attention
has recently been paid to research on the monitoring
of the state of the drug situation [20; 21; 22; 23], but
in most cases by foreign scientists. Drug situation is
a combination of conditions and circumstances that
reflect the state and level of legal and illegal drug
trafficking, on the basis of which a set of treatment,
prevention, social rehabilitation and law enforcement
measures is defined [24]. In practical terms, the
monitoring of the drug situation is relevant both for
the current and for strategic planning of the actions
of the authorities. Therefore, now, monitoring and
evaluation of the drug situation are increasingly seen
as an effective method of information support for
management activities [20, p.5].

Monitoring the state of the drug situation has
an active nature, since it is focused on creating
an information basis for influencing its state and
dynamics. In the process of its implementation, it
becomes possible, on the basis of generalization of
information, to obtain an adequate representation,
vectors and dynamics of the development of the drug
situation and its determinant, and on this basis to
develop management decisions, the implementation
of which will limit its negative impact or completely
preventit, as well as strengthen the effect of favorable
factors and conditions [23, p.48].

In Ukraine, there is only one such document -
the Concept for the establishment of a monitoring
system in the sphere of combating illicit trafficking
in narcotic drugs, psychotropic substances and
precursors, approved by the Cabinet of Ministers
of Ukraine from October 17, 2011 to No. 1193-p.
Monitoring of the drug situation provides for constant
monitoring of the characteristics of the distribution
of narcotic drugs, psychotropic substances and
precursors with the aim of assessing and predicting
them. The study of this situation makes it possible to
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choosethe necessary preventive measures reasonably
and to develop a plan for preventive work [24].

In this Concept, it is determined that the main
reasons for the absence in Ukraine of a unified system
for monitoring the situation in this area are: (1) the
lack of objective data on the number of persons
admitting the use of narcotic drugs and psychotropic
substances for medical purposes, their regional
division and socio-demographic characteristics; (2)
lack of information on the volume of cultivation of
plants included in the List; (3) a low level of control
over business entities that carry out their production,
production, storage, sale (release), accounting and
transportation; (4) the availability of these means,
substances and precursors for their medical use, etc.

Monitoring of the situation in the study area is
carried out with the aim of [24]: (1) establishing the
actual volume and scope of trafficking in narcotic
drugs, psychotropic substances and precursors
and their illegal distribution; (2) identification of
social groups of persons who allow their use not for
medical purposes and on which preventive measures
should be directed; (3) elucidation of the reasons
for the distribution of narcotic drugs, psychotropic
substances and precursors among various social
groups of the population, as well as ways to
eliminate such causes. In the classical version, the
monitoring of the state of drug situations provides
for a comprehensive study of 3 types of information
[23, p.48], namely: (a) statistical information;
(b) expert assessments of specialized agencies
and organizations; and (c) sociological research
results. Taking as a basis for this position, we can
state that such monitoring in the sphere of control
over the circulation of narcotic drugs, psychotropic
substances and precursors should consist of 3 blocks
- information, analytical and organizational.

One of the methods (subspecies) of state control
overthelegal turnover of narcotic drugs, psychotropic
substances and precursors is the examination of
these substances and substances (Section 1.2) [25].
To clarify the essence of the term “examination”,
we present the points of view of a number of
scientists. “Expertise is the consideration of any
issue by experts to give an opinion” [26, p.904]. VG
Draganova points out that examination is a special
type of scientific and practical research conducted by
experts with the aim of obtaining a reliable, qualified
and independent conclusion necessary for making a
motivated decision on problematic or controversial
issues arising in various spheres of human activity
[27, p. 229].

From our point of view, the definition of E.V.
Dodin is quite accurate: examination is a study, a
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check, ananalytical study, a quantitative or qualitative
assessment by a highly qualified specialist, institution
or organization of a certain subject, requires special
knowledge in the relevant sphere of public activity,
the results of which are formalized in the form of an
expert opinion [28, p.3]. We tend more to the last
scientific position, understanding under the expertise
of narcotics, psychotropic substances, their analogs
and precursors of study, verification, analytical
research, quantitative or qualitative evaluation by a
highly qualified specialist, institution or organization
of narcotic drugs, psychotropic substances, their
analogs and precursors, require availability of
special knowledge and formalization of the results
of these actions in the form of an expert opinion.
According to the procedural legislation of Ukraine,
experts perform primary, additional, repeated,
commission and complex examinations (paragraph
1.2.11). Expertises and studies are conducted by
expert institutions in accordance with the List of
Regional Service Zones by forensic science research
institutions of the Ministry of Justice of Ukraine. [25].
If there are grounds, different types of expertise of
such drugs, substances, their analogs and precursors
- forensic pharmacological, agrotechnical, judicial
biological, chemical-technological, medico-
narcological, forensic psychiatric, etc., can be
appointed [29, p.166; 30, p.499,500]. Let us
dwell on their detailed characteristics. Forensic
chemical and technological expertise is appointed
if necessary to address such issues [30, p.499]: (1)
have a special chemical-technological design for
the research, if so, which one; (2) such objects may
be used for extraction or other actions resulting in
their transformation into ready-to-use forms; (3)
whether there are traces (remnants, stratifications)
of these means and substances on such objects, if
so, which ones and what is their weight. Forensic
and narcological examination is appointed to find
out: (1) the person is in a state of drug intoxication;
(2) signs of a recent use or psychotropic substance,
and which is the prescription of this process; (3) a
narcotic or psychotropic substance was taken [30,
p-499].

Forensic-botanical expertise is appointed when it
is necessary to address such issues [30, p.500]: (1) is
the plant in question narcotic, if so, to which species
it belongs; (2) or similar plants to the samples of
plants seized from the seeding site; (3) where the
growth zone of this plant is located. The complex
medical-psychiatric examination is appointed for
clarification [30, p.500]: (1) the person has signs
of a recent use of a narcotic drug or psychotropic
substance, if so, which one; (2) how long a drug
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addiction has developed in this person; (3) or she
was at the time of the offense in a deranged state
(acute narcosis psychosis).

Forensic pharmacological examination is
appointed to resolve issues: (1) whether the
substance in question is medical, if so, which one;
(2) whether there are remnants of medicines on
the object under consideration, if so, which ones;
(3) are any impurities present in the medicinal
products provided, if so, which ones and in what
quantities; (4) whether these drugs can be used
without prescribing a doctor; (5) if the substance
in question is a medicinal product, then what is the
order of its release; (6) whether it can be issued by
pharmacies without a prescription, in what forms
and the amount of leave for a single prescription.
Forensic-agricultural expertise is appointed in order
to obtain an answer to such questions: (1) have a
culture of drug or psychotropic cultures of a wild
or cultural nature; (2) which is approximately the
expected yield of these crops [30, p.500]. The main
methods of conducting forensic examinations in the
study of narcotic drugs, psychotropic substances,
their analogs and precursors are: (1) to identify
and investigate medicinal products containing
the above substances; (2) studies of hypnotic and
narcotic drugs of barbituric acid (3) determination
of chromatographic parameters of the main
components of herbal substances; (4) expert study
of barbiturates; (5) use of flame photometry to
determine the quantitative content of sodium salts
of barbiturates in dosage forms; (6) interaction of
alkaloids with dyes; (7) photocolorimetric studies of
small doses of certain alkaloids [31].

The basis for conducting expert examinations
in accordance with the current legislation is a
procedural document (decision, determination)
on its appointment prepared by the authorized
person (body) or written appeal of the victim or the
party of protection of administrative proceedings,
which necessarily indicates the requisites, a list of
questions posed expert, as well as a list of objects to
be investigated. The basis for the expert examination
is a written application (letter) of the customer (legal
or natural person) with a mandatory indication of its
details, with a list of issues to be addressed, as well
as the objects provided [25].

Conclusions. Methods of state control over
the legal turnover of narcotic drugs, psychotropic
substances and precursors are a combination of
means, methods, techniques by which controlling
entities can influence controlled entities and objects
in the sphere of trafficking in narcotic drugs,
psychotropic substances and precursors in order
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to most effectively fulfill the assigned on them
functions. The main methods of state control over
the legal turnover of narcotic drugs, psychotropic
substances and precursors include the following
varieties: sociological, laboratory, information-
analytical, statistical, documentary analysis, methods
of state coercion and persuasion, and monitoring and
examination.
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SUMMARY

Concept and features of administrative coercion that are used in administrative and delict relations for violations in the
sphere of natural resources use and conservation by understanding it as a special form of state coercion has been analysed
in the article. Due to the study of characteristic features in administrative coercion in administrative and delict relations, the
definition of this notion has been given. In addition, the general theoretical concept of administrative and state coercion has
been analysed.

Keywords: administrative coercion, administrative and delict relations, state coercion, natural resources use and
conservation.

HOHATTA TA OCOBJIUBOCTI 3AXOAIB A/IMIHICTPATUBHOTI'O ITPUMYCY B
AIMIHICTPATUBHO-AEJIKTHUX BITHOCUHAX Y COEPI BUKOPUCTAHHS TA OXOPOHH
MNPUPOJHUX PECYPCIB

Ounexkcangpa HIMHKAPYK,
KaHAWJAT IOPUANYHUX HayK, JOLEHT Kadeapu HHUBIIBHOTO Ta FOCHOAaPCHKOTO MpaBa
HauionansHoro yHiBepcuTeTy 6iopecypciB 1 IPUPOIOKOPUCTYBaHHS YKpaiHu
®igin IBAHOB,
acmipaHT Kadeapyu agMiHiCTpaTHBHOIO Ta (hiHaHCOBOTO MpaBa HalioHanpHOTO yHiBEpCcUTETY OiopecypciB i
NIPUPOAOKOPUCTYBAHHS YKpaiHU

AHOTALIA
V naniif crarTi 3MiHCHIOETHCS aHAJ3 MOHATTA Ta 0COOJMBOCTEN aIMiHICTPATUBHOTO IPUMYCY, 110 3aCTOCOBYETHCS B
aIMiHICTPAaTHBHO-JIENIKTHUX BiTHOCHHAX 3a MPABOIMOPYIICHHS Y cepi OXOPOHM Ta BUKOPHCTAHHS MPHPOAHUAX PECYpPCiB
gepes3 IPU3MY PO3yMIHHS HOTO SIK 0COOIHMBOTO BUIY ASP)KaBHOTO Mpumycy. Uepes ZOCIiKeHHS 03HAK, IPUTAMaHHUX aJ-
MiHICTPaTHBHOMY ITPUMYCY B aJIMiHICTPaTUBHO-JETIKTHUX BiJHOCHHAX HA/IA€ThCs BU3HAaUeHHs oro aediniuii. OkpiM Toro
aHaJI3YETHCS 3arajIbHO-TEOPETHYHE IMOHATTS aJIMIHICTPATUBHOIO Ta JCPIKAaBHOTO IIPHUMYCY.
Knrouoei cnoea: agMiHiCTpaTUBHUM IPUMYC, aIMiHICTPAaTHBHO-JICJIIKTHI BIIHOCUHH, A€P>KaBHUI IPIMYC, BUKOPUCTaH-

HS Ta OXOPOHA IPUPOIHHUX PECYPCIB.

tatement of a problem. Administrative
coercion is an important legal category that
ensures adherence to the law and order in society and
manifests itself in the use of coercive measures to stop
administrative offense committing, as well as to bring
perpetrators to justice. Considering that the natural
resources targeted by the unlawful encroachments
are either difficult to renew or unrenewable at all,
measures of administrative coercion in administrative
relations are an extremely important phenomenon that
will preserve the natural environment from illegal
anthropological encroachments.
Relevance of a topic. Investigating the specifics
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of administrative coercion use in administrative and
delict relations arising from the rules violation in
natural resources use and conservation will allow better
understanding their nature, and thus help improve them
in future.

The state of a research. A lot of scientists-
administrators such as: O. Bandurka, Yu. Bytiak,
I. Holisnichenko, V. Kovalenko, T. Kolomoets,
V. Kolpakov, O. Kuzmenko, V. Kurilo, E. Moiseev,
V. Olefir, 1. Pastukh, Yu. Rymarenko, L. Sopilnik,
V. Sushchenko, O. Shevchuk, V. Shkarupa, E. Shulga
and others devoted their research to the study of
general theoretical aspects of administrative coercion.
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However, in spite of a wide range of scientific works,
the attention to the study of administrative coercion
features used in administrative and delict relations
arising from misconduct in the sphere of natural
resources use and conservation hasn’t been sufficiently
paid.

The aim of the article is concept and features of
administrative coercion that are used in administrative
and delictrelations for violations in the sphere of natural
resources use and conservation by understanding it as
a special form of state coercion has been analysed in
the article.

The basic material. It is well-known that legal
coercion has an external expression of various forms
of liability, namely: criminal; property; disciplinary
and administrative, carried by citizens and officials —
offenders, that is, persons who voluntarily fail to comply
with the requirements of legal norms. The specified
liability is a form of compulsory measures, which is
used by the competent authorities or their officials. That
is, the state imposes sanctions in accordance with the
norm of what law branch is violated, which depends
on the use of one or another form of state coercion [1,
p. 90].

Despite the fact that within the scope of this study,
the administrative coercion, as a kind of state, is of
direct interest to the state, one should emphasize
the presence of a wide range of its types, since the
administrative delict in the field of natural resources
use and conservation is regulated by a wide range of
legal norms in other law branches.

V. Kolpakov emphasizes on the obligatoriness
and necessity of coercion as an indispensable feature
of any organized community of people, the main of
which is a state. Public administration and coercion are
so interconnected that, according to general theoretical
representations, these categories are considered
exclusively in an indivisible union. Moreover, any
definition of law rule as the main regulatory and
protective means of influencing people’s behavior
indicates their state coercion support [2]. This point
of view is confirmed in classical administrative and
legal studies. Thus, by definition of administrative law
expert S. Alekseyev, the actual expression of coercion
as a public-law category is defined as the application
of coercive measures by competent authorities [3, p.
107].

Continuing the previous thesis V. Kolpakov points
out that state coercion is a psychological or physical
influence of public administration on individuals in
order to encourage, coerce to comply with legal norms
to achieve compliance of their behavior with normative
regulations. It is used when other means of influence
are not enough for those who do not adhere or violate
the requirements of laws and other regulations [2].

Some scholars emphasize the use of coercive
measures not only by the state, but also non-
governmental organizations. So, according to
V. Seriohina, coercion is a «physical, psychological or
other influence of the authorized legal bodies, officials,
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public representatives on the subjects’ consciousness
and behavior by applying the compulsory measures
in the prescribed procedure, specified in the sanctions
(dispositions) of legal norms and associated with the
onset of negative consequences of personal, property
or organizational character in order to combat
offenses, protect public safety and order» [4, c. 47].
In our opinion, it is worth agreeing with this thesis,
since the state delegates coercion to certain public
organizations, therefore, both the public authorities and
public organizations can simultaneously act as coerced
subject. For example, public inspectors can stop or
prevent misconduct in the sphere of natural resources
use and conservation by, for example, preventing the
illegal behavior commission, offender arresting, and
forwarding him to law enforcement bodies.

Thus, «coercion» can be characterized as one of the
extreme ways to influence the inadequate behavior of
the participant in administrative and delict relations in
the sphere of natural resources use and conservation,
which is aimed at bringing to the perpetrator its negative
impact and correction of the consequences.

Considering that natural resources use and
conservation rules violation is mainly administrative
in nature, a study of this type of state coercion as an
administrative one is of great relevance. The theory
of administrative law predominantly determines
administrative coercion, as applied by executive
authorities and their authorized representatives, and
only in some cases, courts (judges), bodies of public
associations, but in all cases, under conditions and in
manner prescribed by the rules of administrative law.
Administrative coercion as a whole carries out tasks of
protection, development and strengthening of normal
administrative relations and eradication of offenses,
elimination of their consequences which can harm the
public or its interests. It is a legal means for protecting
public relations from unlawful actions, restoring
the lawful state, ensuring the possibility of practical
protection of public order, as well as punishing those
who committed administrative offenses [5, p. 91].
This indicates that the category of «administrative
coerciony, in contrast to «state coerciony», iS more
specific and real, while the latter is purely abstract.

It is well known that the clarification of the
essence and content of any concept is best possible by
distinguishing its characteristic features. S. Radzhivon,
for example, indicates the presence of a wide range of
opinions in legal literature on the features and nature
of administrative or as it is also called administrative
and legal coercion. In particular, some authors
either absolute certain features of administrative and
legal coercive or actually identify it with other legal
categories, in particular, with administrative activities,
administrative sanctions, administrative liability, etc.
[6, p. 39].

The features of administrative coercion, according
to Professor T. Kolomoets, are:

1) it is objectively necessary method, purposeful
way of behavior, a set of certain actions and means
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that are repeated and contribute to solving the tasks
of social and public administration, is used on the
basis of belief in the implementation of executive and
regulatory activities of the state;

2) official, state power, its application is carried
out only on behalf of the state by the authorized state
bodies and their officials in the process of realization
of their state authority, hence the corresponding
nature of compulsory activity. The subjects of
administrative and enforcement measures are, as
a rule, the executive bodies. In order to involve
citizens in the protection of public order, the state
may provide certain public formations (for example,
on the protection of public order and the state border)
the right to apply administrative and coercive
measures on individuals and legal entities on behalf
of the state in cases established by law and, as a rule,
under state control;

3) the plurality and diversity of subjects of
administrative and coercive measures use, in contrast
to the monosubjective nature of measure application of
all other types of state legal coercion. The number of
relevant subjects is constantly changing;

4) the number of persons in respect of which the
use of administrative and coercive measures is carried
out. They are not only physical but also legal entities
of various forms of ownership and organizational and
legal forms, including the bodies of state executive
power, local self-government;

5) the lack of official subordination between the
subjects of administrative and compulsory measures
application (active participants) and persons to whom
mentioned measures are applied (they can be called
passive participants in the relevant legal relations, since
their behavior is a subject of certain influence);

6) the specifics of legal and factual grounds of
application. Thepresenceofthis featureofadministrative
coercion should be highlighted, since it is typical only
for this type of state legal coercion. Namely, for any
other types of state compulsory activity, the only legal
and factual basis is an unlawful act and, in its absence,
has no legal basis for state coercion use. Administrative
and enforcement measures can be used both in unlawful
acts commission and in special conditions provided in
the legislation (epidemics, epizootics, natural disasters,
technological catastrophes and other extraordinary
circumstances), when the appropriate measures are
used to prevent the occurrence of harmful (dangerous)
consequences, their localization, as well as for the
prevention of unlawful acts;

7) the multidisciplinary purpose of administrative
coercion. It involves not only reaction to the offenses,
but also their prevention, termination and fight against
extreme events. The purpose of administrative coercion
is complex, it includes several components, namely:
preventive and educational, stopping and punitive,
which are detailed in the prevention, termination of
unlawful acts and extraordinary conditions, localization
of their consequences, creation of necessary situations
for possible bringing the perpetrators to justice in future,
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proceedings support in cases of offense, punishment,
re-education of offenders;

8) multivariate external forms of manifestation
of administrative coercion — mental or physical
influence in the form of personal, organizational,
property restrictions that are unfavorable for the person
consequences, which are quite diverse, due to the
diversity of relations, which are protected by their help,
purpose, grounds, application of subjects competence,
etc.;

9) compulsory character, as indicated by name itself,
that is, «to force» a person to deliberately commit one
or another action, or refrain from them, obeyed in spite
of his will [7].

According to the textbook authors «Administrative
Law» Z. Kisil and R. Kisil the following measures are
characteristic for administrative coercion: extrajudicial
enforcement of the statutory or subordinate
administrative and legal norms of coercive measures
by the authorized state body (official); administrative
coercion is related to the sphere of non-governmental
administrative relations (the imposition of a charge by
the head of his subordinate employee is regulated by
the legal institute of civil service, and is not a form of
administrative coercion); application of compulsory
means by an executive body to persons who are not in
state service relations with this body; the application
of measures of administrative coercion is the
prerogative of only those authorities and officials who
are empowered by representatives of administrative
authorities; administrative coercion can be applied only
in case of violation of legal norms in the field of public
administration; administrative coercion is manifested,
first of all, as the legal responsibility of the persons who
committed the offense before the state in the person of
the authorities authorized by it (officials); the practical
use of administrative and compulsory measures to
prevent offenses, and the provision of public safety,
not connected with the commission of an offense (for
example, the introduction of a quarantine in epidemics)
compliance with the principle of legality in the
application of administrative coercion; administrative
coercion is a special kind of state coercion. It is intended
to protect public relations that are formed mainly in the
sphere of public administration [8].

That is why one should agree with the opinion of
0. Kopylenko, however, this type of legal coercion
is characterized by a number of specific properties
that determine its essence and features, relative
independence in the system of state coercion [9].

According to T. Kolomoets, «administrative
coercion» is a special type of state legal coercion,
that is, determined methods of official physical
or psychological influence of the authorized state
bodies, and in some cases also public organizations,
on individuals and legal entities in the form of
personal, property, organizational limitations of their
rights, freedoms and interests in cases when these
persons commit unlawful acts (in public relations)
or in extraordinary circumstances within a separate
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administrative proceedings for the prevention,
termination of unlawful acts, proceedings support in
cases of offenses, bringing the perpetrators to justice,
prevention and localization of the consequences of
emergencies [7].

Z. Kisil and R. Kisil define administrative coercion
as a «form of state coercion, carried out on behalf and
in the interests of the state by its official representatives,
has the legal form of an external expression. This special
type of legal coercion is applied when ignoring certain
mandatory regulations issued by the state through its
authorized representatives. In certain cases, there is
a need for enforced implementation support of such
orders. Regarding the sphere of public administration,
it is a means to ensure the implementation of
administrative law regulation» [8].

According to N. Hrishina, administrative coercion
should be understood as the application of measures
provided for by the administrative and legal norms of
influence measures on the subjects of legal obligations
subjected to the action of their negative consequences
of moral, personal, property, organizational or
other nature with the purpose of punishment for the
committed offense in the interests of illegal actions
termination or prevention, overcoming their harmful
consequences, as well as in order to ensure public
safety and the protection of law and order [5, p. 91].

Finding the general features of the category
«administrative coercion» it will be logically to see the
transition to specific, characteristic for administrative
coercion, which takes place in the administrative and
delict relations in the sphere of natural resources use
and conservation. The last ones include the following:

1) special grounds, conditions and procedure for
the administrative coercion measures application,
which is determined by a special legal framework, the
main place among which is Chapter 7 of the Code of
Ukraine on Administrative Offenses [10];

2) applied by specially authorized bodies, officials
and representatives of the public;

3) applied to offenders directly committed
administrative offence that violates the established
procedure for the use and conservation of existing
depleting and difficult renewable components of the
environment the main purpose of which from the
material point of view is to provide the necessary
benefits to society through the direct mental and
physical activity of specific people involved in their
use;

4) a special procedure for its implementation,
through the application of measures of moral, personal,
property, organizational or other nature;

5) is intended to punish the offender for the
committed offense and report the need for consequences
correction.

Conclusion.

Given the preliminary analysis, it should be noted
that the administrative coercion that takes place in
the course of administrative and delict relations for
misconducting in the sphere natural resources use and
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conservation is without doubt a form of state legal
coercion, moreover, it is its special form with specific
features, a special regulatory framework aimed at
counteracting the encroachment on the established
order of use and conservation of all existing depleting
environmental components, the main purpose of which
from the material point of view is the provision of the
necessary goods through the direct mental and physical
activity of the concrete people involved in their use, as
well as in order to avoid condoning the technogenic
changes of the environment and eliminating any
barriers to obtaining the necessary goods through
the measure application of moral, personal, property,
organizational or other nature in order to punish for the
committed offense and report the need for consequences
correction.
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