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Drept administrativ
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UNELE PREVEDRI DOCTRINARE PRIVIND SUBIECTII CONTRAVENTIEI
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SUMMARY

The right juridical application of the sanction is base don the correct legal classification of the committed antisocial ac-
tion. The meaning of legal classification consists in the determination of the impinged social values, the objective part, the
subject (the person who committed the action) and the subjective part.

The right establishment of the contravention subjects, both of the active and the passive one, has its specifics — which is
the aim of this publication.

Keywords: contravention, active subject of the offense, passive subject of the offense, contravention of law
subjects, offender.

REZUMAT

Aplicarea legala si corectd a sanctiunii contraventionale se bazeaza pe calificarea juridicd corectd a faptei antisociale
comise. Sensul calificarii juridice constd in determinarea obiectului juridic atentat, laturii obiective, subiectului (autorului
faptei comise) si laturii subiective. Stabilirea corecta a subiectilor contraventiei atat a celui activ, cat si celui pasiv are spe-
cificul sdu — fapt care si constituie scopul prezentei publicatii.

Cuvinte-cheie: contraventie, subiect activ al contraventiei, subiect pasiv al contraventiei, subiectii dreptului

contraventional, faptuitor, contravenient.

Introducere. In literatura de specialitate, deseori,
sintagma ,,subiectul contraventiei” este asociata
cu sintagma ,,faptuitorul ilicitului contraventional”,
fapt care este putin discutabil. Consideram ca, practic,
orice subiect al dreptului contraventional poate fi su-
biect al contraventiei, avand, in fiecare caz concret, o
calitate concretd determinata de lege [7, p. 537].
Contraventia, fiind o activitate ilicita, este atribu-
itd unei persoane care a Incilcat obligatia de confor-
mare. Cu exceptia minorilor sub 18 ani (in cazurile
stabilite prin lege — 16 ani) si iresponsabililor perma-
nenti, toti membrii societadtii sunt susceptibili de a sa-
varsi contraventii, avand calitatea de subiecti activi ai
contraventiei. Pe de alta parte, toti subiectii de drept
contraventional sunt titulari de valori sociale, care pot
fi vatamate prin contraventie, astfel acestea devenind
subiecti pasivi ai contraventiei. Asadar, fie activi, fie
pasivi, toti subiectii de drept contraventional pot fi
antrenati in desfasurarea unui ilicit contraventional.
Scopul publicatiei. Autorii si-au propus drept scop
analiza doctrinard a statutului juridic al subiectilor
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contraventiei; modificarea statutului juridic al faptu-
itorului unei fapte ilicite, pornind de la constatarea
acestei fapte si finalizdnd cu executarea pedepsei
aplicate.

Metodele aplicate si materialele utilizate.
Cunostintele stiintifice vehiculate prin intermediul
acestei publicatii au fost dobandite preponderent
prin metodele clasice de cercetare stiintificd cum ar
fi: analiza comparativd, metoda logica, sinteza etc.
in publicatie au fost utilizate lucririle stiintifice ale
savantilor ce reprezinta atat doctrina juridica autohto-
na, cat si doctrinele juridice ale Romaéniei, Federatiei
Ruse si ale altor state.

Rezultate obtinute si discutii. Subiecti ai contra-
ventiei sunt: autorul raportului de conflict declansat
cu vinovatie (subiectul activ) si victima acestui raport
(subiectul pasiv). Subiectii contraventiei sunt factori
preexistenti comiterii contraventiei pentru cd subiec-
tul activ si cel pasiv erau in fiintd Tnaintea savarsi-
rii acesteia. Notiunea de subiect al contraventiei nu
trebuie confundata cu cea de subiect de drept contra-
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ventional, deoarece acesta constituie genul proxim al
speciei subiect al contraventiei [7, p. 538].

Fatd de aceste precizari rezultd ca subiectii con-
traventiei sunt subiecti de drept contraventional care
apar in calitate de parti ale raportului juridic contra-
ventional de conflict, adicda persoanele implicate in
comiterea contraventiei, prin savdrsirea acesteia sau
prin suportarea consecingelor ilicitului contraventio-
nal [6, p. 109].

Doar oamenii pot fi subiecti de drept individual,
ca persoane fizice, sau in cadrul organizat ai unor gru-
pari sociale, ca persoane juridice.

Calitatea de subiect de drept nu poate fi insa iden-
tificatd cu cea de subiect al contravenfiei sau al ras-
punderii juridice. Intr-adevar, subiect al contraventiei
poate fi numai un subiect de drept contraventional,
dar aceasta nu inseamna ca toti subiectii de drept con-
traventional sunt si subiecti activi ai contraventiei. O
asemenea calitate o dobandesc numai acei care sa-
vdrsesc fapte ilicite [9, p. 384]. Ca atare, subiect al
raspunderii juridice este persoana fizica sau juridica
impotriva careia se exercitd constrangerea statald
prin aplicarea sanctiunilor juridice |3, p. 109].

Notiunea de subiect activ al contraventiei. Este
subiect activ al contraventiei persoana fizica sau ju-
ridicd care comite cu vinovdtie o fapta prevdzuta de
legea contraventionald prin acte de executare, de de-
terminare sau de complicitate [8, p. 124]. Subiectul
activ al contraventiei nu se confunda cu faptuitorul,
deoarece calitatea de faptuitor (contraventional) este
datd de imprejurarea comiterii unei fapte prevazute de
legea contraventionald, care poate sau nu sa fie con-
traventie. Faptuitorul devine subiect activ al contra-
ventiei numai daca fapta pe care a comis-o realizeaza
toate conditiile obiective si subiective de existentd a
contraventiei. Relatia intre notiunea de faptuitor si su-
biect activ al contraventiei este una gen-specie.

De asemenea, subiectul activ al contraventiei, asa
cum s-a mentionat anterior, nu trebuie confundat cu
subiectul de drept contraventional, notiune mai larga,
care cuprinde toate persoanele implicate in raporturi
juridice contraventionale, respectiv subiectele active
si pasive ale raporturilor juridice contraventionale de
conformare si conflict.

Din subiectele raporturilor juridice contraventi-
onale, subiectul activ al contraventiei se identifica
numai cu subiectul pasiv al raspunderii contraven-
tionale.

Conditiile generale de obtinere a statutului de su-
biect activ al contraventiei de cdtre persoana fizica.
Determinarea corecta a conditiilor generale ale su-
biectului activ al contraventiei (persoana fizica) este
conditionata de clasificarea lor, trasaturile ce caracte-
rizeaza un subiect activ particular.
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La acest capitol, in literatura de specialitate, lip-
seste consensul opiniilor. Unii savanti divizeaza su-
biectii activi ai contraventiei in doua grupe: general
sispecial [6,p. 110;4, p. 93; 11, p. 57], altii considera
ca exista si al treilea grup de subiecti activi ai contra-
ventiei — subiectul activ deosebit [10, p. 166].

In ce priveste clasificarea subiectilor activi ai
contraventiei, in doctrina dreptului contraventional
romanesc se examineaza ,pluralitatea de faptuitori
(contravenienti)”.

In viziunea savantului A. Hotca, existd pluralita-
te de contravenienti (faptuitori) in cazul in care mai
multe persoane savarsesc Impreund o contraventie |8,
p. 133-140]. Persoana care coopereaza la comiterea
unei contraventii, mentioneaza autorul, poartd denu-
mirea de participant. Ultimul poate fi denumit ca fiind
persoana care contribuie la sdvarsirea unei contraven-
tii In calitate de autor, investigator sau complice. Ceea
ce leaga o pluralitate de contravenienti (faptuitori) si
da substantd acesteia este conlucrarea persoanelor
implicate in comiterea contraventiei. In lipsa unei co-
operdri nu suntem In prezenta unei particularitati de
faptuitori, ci a unui concurs de fapte individuale [8,
p. 133-140].

Odata ce legiuitorul national nu utilizeaza institu-
tia ,,pluralitatea de contraventii”, ne limitam doar la
aceasta constatare, fara a supune unui studiu mai larg
institutia juridica nominalizata, si ne vom referi doar
la primele doua variante de clasificare.

In opinia autorului rus JI. H. baxpax, trasaturile
caracteristice unui subiect activ general sunt: varsta
si discernamdntul. Savantii A. Hotca, S. Furdui, V.
Gutuleac considera ca subiectului activ al contraven-
tiei, de rand cu vdrsta si discernamantul, i este carac-
teristic libertatea de voinga si actiunea [7, p. 540].

Subiectul activ special al contraventiei este stabilit
in functie de anumite situatii particulare ale unor cate-
gorii de cetateni si pot fi grupate, la randul lor, in baza
mai multor criterii:

a) dupa particularitatile muncii prestate (functio-
nar de stat, persoana cu functie de raspundere, sofer,
medic etc.);

b) alte particularititi ale statutului sau juridic (de
exemplu, militar, invalid) [10, p. 166].

Pentru ca o persoana fizica sa poata fi subiect activ
general al unei contraventii, potrivit legislatiei nati-
onale, ea trebuie sa indeplineasca urmatoarele con-
ditii:

a) sa aiba la momentul savarsirii contraventiei
varsta implinita de 18 ani [2, art. 16 alin. (1)], iar
pentru anumite fapte expres prevazute de legea con-
traventionald — intre 16 si 18 ani [2, art. 16 alin. (2)]
si sa aiba discernamant;

b) sa fie responsabila. Responsabilitatea este sta-
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rea psihofizica a unei persoane de a avea capacitatea
reprezentérii conduitei sale i a urmarilor acesteia,
orientandu-si, in mod voit, energia sa fizica in raport
cu aceastd conduitd. Din perspectiva dreptului, menti-
oneaza A. Hotca, responsabilitatea exista sau nu, dar,
din punct de vedere medical, ea poate avea mai mul-
te grade de intensitate [8, p. 125]. Asa cum s-a spus,
omul perfect normal fiind o exceptie, quasitotalitatea
oamenilor au unele deficiente psihofizice. Eventua-
lele alterari ale facultatilor mintale ale faptuitorului
vor fi apreciate cu ocazia individualizarii sanctiunilor
aplicabile, dar ele nu produc nici un efect referitor
la existenta responsabilitatii sale. Sunt legislatii care
considerd diminuarea responsabilitatii o cauza de ate-
nuare a raspunderii. Credem ca §i in dreptul contra-
ventional, mentioneaza autorul, ar trebui reglementa-
td responsabilitatea diminuatd, ca o stare de atenuare
a raspunderii contraventionale, ori ca o circumstanta
atenuanta personald. Responsabilitatea - conditie a
subiectului activ al contraventiei — nu se confunda cu
responsabilitatea juridicd sau raspunderea juridica.
Prin urmare, responsabilitatea — conditie a subiectului
activ al contraventiei - este o categorie psihologica ce
vizeazd capacitatea psihofizica a omului de a realiza
semnificatia [8, p. 125];

c) s dispuna de libertatea de vointa §i actiune,
adicd sa nu fie constrans (fizic sau psihic) de catre o
alta persoana sa comita contraventia, deci, sa-gi poata
determina si dirija liber vointa i actiunea sa [5, p.
94].

Subiectul activ special al contraventiei, pe
langd conditiile obligatorii pentru subiectul ac-
tiv general, trebuie sd Intruneasca si o conditie
suplimentara — sa aibd o anumitad calitate (sa fie
persoand cu functie de raspundere — art. 16 alin.
(6) sau sa aibd statut de militar in termen art. 16
alin. (5); sa fie posesor al permisului de condu-
cere, al permisului de armé individuala etc.). De
exemplu, legea contraventionala (art. 16 alin. (6)
si (7)) stipuleaza ca persoana cu functie de raspun-
dere (persoana céreia, intr-o intreprindere, institu-
tie, organizatie de stat, autoritate publica centrala
sau locala, i se acordd, permanent sau provizoriu,
prin lege, prin numire, alegere sau in virtutea unei
insdrcindri, anumite drepturi si obligatii in vede-
rea exercitarii functiilor autoritatilor publice sau
actiunilor administrative de dispozitie, organiza-
torice ori economice) este pasibild de raspundere
contraventionald pentru savarsirea unei fapte pre-
vazute de Codul contraventional in cazul: a) folo-
sirii intentionate a atributiilor sale contrar obliga-
tiilor de serviciu; b) depasirii vadite a drepturilor
si atributiilor acordate prin lege; c¢) neindeplinirii
sau indeplinirii necorespunzatoare a obligatiilor

de serviciu. In lipsa conditiilor enuntate, persoa-
na cu functie de rdspundere vinovata de comiterea
unei contraventii, raspunde conform dispozitiilor
generale [7, p. 541].

Pozitia doctrinarilor, in ceea ce priveste clasifica-
rea subiectilor activi ai contraventiei in cel general §i
special, este preluata si de catre legiuitorul national.
O buna parte a normelor materiale din Codul con-
traventional (art. art. 290, 291, 332 etc.) contin doua
sanctiuni — una pentru subiectul general, iar alta pen-
tru subiectul special.

Trasaturile caracteristice ale subiectului general si
celui special sunt incluse in continutul contraventiei.
Dar, in afara de aceste trasaturi, in normele de drept
sunt stabilite si alte circumstante care caracterizeaza
subiectul, printre care pot fi: graviditatea femeilor,
varsta, starea sanatatii, statutul de deputat etc. Spre
exemplu, una din normele juridice ale Codului con-
traventional al RM indica ca, privarea de dreptul de
a conduce vehicule nu poate fi aplicatd persoanei cu
dizabilitati, care foloseste vehiculul ca unic mijloc de
deplasare [2, art. 35 alin. (2)]; o altd norma consta-
ta ca munca neremunerata in folosul comunitatii nu
poate fi aplicata persoanelor declarate invalizi de gra-
dul I si de gradul II, militarilor in termen, militarilor
si efectivului atestat al organelor afacerilor interne,
angajati in baza de contract, femeilor gravide, persoa-
nelor care sunt unicul intretindtor al copilului cu var-
sta de pana la 8 ani si nici persoanelor care au implinit
varsta generala de pensionare [2, art. 37 alin. (7)].

Pentru a sintetiza aceste trasaturi, cercetatorii au-
tohtoni M. Orlov si St. Belecciu au folosit notiunea
de ,,subiect deosebit”. Subiectul deosebit contine in-
susiri care nu sunt incluse in continutul contraventiei,
dar care determind marimea si tipul pedepselor, or-
dinea de aplicare a acestora [10, p. 166]. Trasaturile
caracteristice subiectului ,,deosebit” sunt stabilite, de
reguld, in partea generala a Codului contraventional
al RM sau in alte acte normative si nu influenteaza la
calificarea faptei, ci doar la pedepsele aplicabile.

Persoana juridica, ca subiect activ al contraven-
tiei. In conceptia Codului cu privire la contraventiile
administrative din 1985, persoana juridica nu putea fi
subiect activ al contraventiei (eventual, si ca subiect
pasiv al raspunderii contraventionale). Legea contra-
ventionald 1n vigoare a mers pe calea care a fost re-
comandata de Consiliul Europei de a recunoaste in
legislatia contraventionala (si In cea penald) persoana
juridica drept subiect activ al contraventiei. Astfel,
reglementand particularitatile raspunderii contraven-
tionale a persoanei juridice, ca subiect activ al contra-
ventiei, Codul contraventional al Republicii Moldova
(art. 17) stipuleaza:

»(1) Este pasibild de rdspundere contraventiona-
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12 persoana juridica, cu exceptia autoritatilor publice
si institutiilor publice, in cazurile prevazute de pre-
zentul cod, pentru contraventiile savarsite in numele
sdu ori in interesul sdu de catre organele sale ori de
reprezentantii acestora,cand corespunde uneia dintre
urmatoarele conditii:

a) este vinovatd de neindeplinirea sau de indepli-
nirea necorespunzatoare a dispozitiilor legii ce stabi-
lesc Indatoriri sau interdictii pentru desfasurarea unei
anumite activitati;

b) este vinovatd de desfagurarea unei activitati ce
nu corespunde actelor sale constitutive ori scopurilor
declarate;

c) fapta, care a cauzat sau a creat pericolul cauzarii
de daune in proportii considerabile unei alte persoa-
ne, societatii ori statului, a fost savarsita in interesul
acestei persoane, a fost admisa, sanctionatd, aprobata,
utilizata de organul sau imputernicit ori de persoana
cu functie de raspundere.

(2) Persoana juridica raspunde contraventional in
cazul in care norma materiald din partea speciala a
Cartii intai prevede expres sanctionarea ei.

(3) Daca in partea speciala a Cartii ntéi este pre-
vazuta raspunderea contraventionald a unei persoane
juridice, intreprinderea individuala raspunde ca per-
soana juridica.

(4) Raspunderea contraventionald a persoanei ju-
ridice nu exclude raspunderea persoanei fizice pentru
contraventia savarsita”.

Norma juridica citatd determind urmatoarele sem-
ne care caracterizeaza persoana juridica drept subiect
activ al contraventiei: 1) sa fie constituitd in modul
prevazut de lege; 2) sa fi comis una dintre contraven-
tiile expres prevazute de norma materiald a Codului
contraventional; 3) contraventia sa fie savarsita in nu-
mele ori in interesul persoanei juridice de organele
sale ori de reprezentantii acestor organe [6, p. 112].
Totodata, legea contraventionala prevede ca persoana
juridica va fi subiect al raspunderii contraventionale
daca va intruni una dintre conditiile stipulate in nor-
ma juridica nominalizata.

Legea contraventionald nu defineste notiunea
de persoana juridica. Potrivit Codului civil (art. 55)
,,Persoana juridica este organizatia care poseda un pa-
trimoniu distinct §i raspunde pentru obligatiile sale cu
acest patrimoniu, poate sa dobandeasca si sa exercite
in nume propriu, drepturi patrimoniale si personale
nepatrimoniale, sa-si asume obligatii, poate fi recla-
mant $i pardt in instanta de judecata”. Ea se considera
constituitd din momentul Inregistrarii $i din acest mo-
ment are capacitate de folosinta (art. 60 alin. (1) din
Codul civil) si de exercitiu (art. 61 alin. (1) din Codul
civil). Numai din acest moment intre persoana juridi-
ca si stat poate sa apara un raport juridic contraventi-
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onal de conflict. Prin urmare, persoana juridica poate
fi subiect activ al contraventiei de la data inregistrarii
ei de catre stat.

Insa nu orice persoana juridica in sensul preve-
derilor Codului civil (art. 55) poate fi subiect activ
al contraventiei, caci exista si exceptie de la aceasta
reguld generala. Potrivit Codului contraventional (art.
17 alin. (1)), autoritatile publice si institutiile publice
nu pot fi subiecti activi ai contraventiei.

De mentionat ca institutia ,,raspunderii contraven-
tionale a persoanei juridice” este o noutate absoluta
atat pentru doctrina nationala, cat si pentru legislator.
Din aceste considerente, pentru stiinta dreptului con-
traventional rdman fara de raspuns multiple intrebari
in ceea ce priveste:1) persoana juridicd, ca subiect
activ al contraventiei; 2) mecanismul desfasurarii ili-
citului contraventional (latura obiectivd a contraven-
tiei); 3) manifestarea laturii subiective a persoanei
juridice; 4) realizarea principiilor individualizarii
pedepsei si raspunderii contraventionale personale
etc. [7, p. 543].

Subiectul pasiv al contraventiei (victima). Su-
biectul pasiv al contraventiei este persoana fizica sau
Juridica titulara a valorii sociale vatamate prin con-
traventie. Altfel spus, subiectul pasiv al contraventiei
este victima acesteia sau persoana vatamata. Spre de-
osebire de subiectul activ al contraventiei, victima nu
trebuie sa Indeplineasca nici o conditie generala decat
aceea de a- i fi cauzat o vatdmare materiald sau mora-
1a prin contraventie. Nu trebuie insd sa se confunde,
chiar daca de cele mai multe ori este asa, persoana va-
tamata prin contraventie cu persoana prejudiciata prin
aceasta [8, p. 131]. Persoana prejudiciata este cea care
a suferit un prejudiciu material sau moral prin contra-
ventie. Aceastd persoand este subiect de drept civil,
adica titulara actiunii civile ce rezulta din savarsirea
contraventiei. Spre exemplu, n cazul contraventiilor
prevazute de Capitolul IX al Codului contraventional
al RM [2, art. 109-158], privind protectia mediului,
subiectul pasiv al majoritatii contraventiilor este sta-
tul, iar subiectul de drept civil poate fi persoana fizica
sau juridica prejudiciata prin comiterea cu vinovatie a
unei fapte contraventionale.

Asa cum am precizat anterior, subiectul pasiv al
contraventiei nu trebuie sd indeplineasca conditii ge-
nerale, dar unele norme de stabilire si sanctionare a
contraventiilor impun, pentru existenta contraventiei
sau a unei variante calificate a acesteia, ca subiectul
pasiv sd aiba anumite calitati sau insusiri. De exem-
plu, pentru existenta contraventiei prevazute in art. 57
alin. (1) din Codul contraventional, subiectul pasiv
trebuie sd aiba calitatea de salariat al colectivului de
munca respectiv; pentru existenta contraventiei pre-
vazute in alin. (2) a aceleeasi norme, subiectul pasiv
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trebuie sa aiba calitatea de pensionar sau bursier [2,
art. 57 alin. (1) - (2)].

Subiectii pasivi ai contraventiei pot fi clasificati
dupa mai multe criterii. Astfel, in functie de impor-
tanta subiectului, deosebim subiecti pasivi principali
si subiecti pasivi secundari. Subiectul pasiv principal
este persoana titulara a valorii sociale mai importante,
iar subiectul pasiv secundar este titularul valorii soci-
ale ocrotite alaturat valorii sociale principale. In ca-
zul impunerii unor conditii speciale, subiectii pasivi
sunt subiecti calificati, iar in lipsa oricdror conditii
subiectii contraventiei sunt denumiti subiecti simpli
[8, p. 132].

Statutul juridic al victimei, ca subiect pasiv al
contraventiei, este stipulat in legea contraventionala
[2, art. 387]. In norma nominalizati sunt reglemen-
tate drepturile si obligatiile victimeli, care, la randul
sdu, conditioneaza responsabilitatea si raspunderea
juridica a acestui participant la procedura contra-
ventionala.

Nu putem fi de acord cu pozitia legislatorului in
ceea ce priveste raportul volumului de drepturi ale
victimei cu cel ale subiectului activ al contraventiei
(persoanei in a carei privintd a fost pornit procesul
contraventional) [2, art. 384].

Ca exemplu, potrivit legii victima nu se bucura de
multe drepturi din cele de care se bucura persoana tra-
s la raspundere contraventionald (subiectul activ al
contraventiei), si anume:

- sa solicite audierea martorilor;

- sa facd obiectii Impotriva actiunilor agentului
constatator §i sa ceara consemnarea obiectilor sale in
procesul-verbal;

- sd ia cunostinta de procesul-verbal incheiat de
agentul constatator, sa facd obiectii asupra corectitu-
dinii lui, sd ceara completarea lui cu circumstantele
care, in opinia sa, trebuie sa fie consemnate;

- sd ceard recuzarea reprezentantului autoritafii
competente sa solutioneze cauza contraventionald,
expertul, interpretul, traducatorul, grefierul etc.

Concluzii. In viziunea noastra, lipsirea victimei
de drepturile nominalizate poate contribui la lezarea
intereselor legitime ale subiectului pasiv al contra-
ventiei si, in primul rand, in cazurile in care procesul

contraventional se porneste doar in baza pldingerii
prealabile a victimei (in cazul comiterii contraventii-
lor prevazute in art. 69, 96-108 CC al RM).

Este absolut neclar faptul ca, dreptul victimei de a
fi prezenta la examinarea cauzei contraventionale nu
este justificat prin lege. In acelasi timp, potrivit preve-
derilor legii contraventionale poate avea loc ,,condu-
cerea fortata in fata instantei de judecata a martorului
sau a victimei care se eschiveaza de la prezentare” [2,
art. 437]. Mentionam ca, prevederile normei juridice
indicate nu se referd la subiectul activ al contraven-
tiei. Faptuitorul faptei contraventionale care comite
cu vinovatie contraventia nu poate fi supus ,,aducerii
silite” pentru a participa la examinarea cauzei.
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SUMMARY
In this article I wanted to highlight some issues related to road safety, the prevention of accidents involving minors. Also
I tried to come up with some recommendations to increase the efficiency of prevention of such violations.
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REZUMAT
In acest articol mi-am propus sd pun in evidentd unele probleme ce tin de siguranta rutierd, de prevenirea implicarii
minorilor in accidente. Totodata am Incercat sa vin cu unele recomandari 1n scopul sporirii eficientei activitatii de profilaxie

a acestor Incalcari.

Cuvinte-chee: minor, accident rutier, strategie, traumatism rutier.

Introducere. Problema asigurarii securitatii cir-
culatiei rutiere devine tot mai acuta, avand o
importanta sociala majora odata cu intensificarea tra-
ficului rutier si sporirea rolului acestuia in economia
nationala. Fiind conditionata de un sir de factori, cum
ar fi disciplina participantilor la circulatia rutiera, ca-
litatea instruirii §i nivelul de disciplina al cadrelor de
conducatori auto, constructia si starea tehnica a uni-
tatilor de transport, dotarea lor cu mijloace de securi-
tate pasiva, Intretinerea arterelor rutiere in starea co-
respunzatoare, amenajarea lor cu mijloace tehnice de
reglare a circulatiei etc., ea poate fi solutionatd numai
prin aplicarea eficientd a unui complex de masuri.
Prin urmare, imperativul actual impune realizarea
unei evidente calitativ noi a fenomenului accidentar,
acestuia, evidentierea cauzelor accidentelor rutiere si
a conditiilor in care s-au produs, in vederea funda-
mentarii activitatilor cu caracter preventiv.

Metode aplicate si materiale utilizate. Studiul
realizat se bazeazd pe materialul doctrinar teoretic
al savantilor autohtoni, romani, rusi si nemijlocit pe
practica judiciara din R. Moldova. Pentru obtinerea
rezultatelor scontate ne-am focusat preponderent pe
metode clasice de cercetare stiintifica: analiza com-
parativa, logica, deductie, inductie si evident ne igno-
rand metoda analizei de continut.

Rezultate obtinute si discutii. Fiind un stat in
proces de dezvoltare, Republica Moldova se con-
frunta cu o multitudine de probleme de ordin politic,
economic, precum si social. Una dintre problemele
destul de grave careia tara incearca sa-i faca fata este
cea a accidentelor rutiere.
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In contextul aderarii Republicii Moldova la Uniu-
nea Europeana, un rol important 1i revine modernizarii
sectorului transporturilor, in special sub aspectul spo-
ririi securitdtii traficului rutier. In luna martie 2010,
Republica Moldova a semnat rezolutia Organizatiei
Natiunilor Unite privind declararea anilor 2011-2020
,Decada actiunilor In domeniul sigurantei rutiere” si
asumarea responsabilitatilor ce decurg din aceasta,
printre care si obiectivul de a reduce cu 50% numarul
accidentelor pana in anul 2020. Totodata, pentru atin-
gerea obiectivelor a fost elaborat Planul global pentru
decada de actiune pentru siguranta rutiera 2011-2020,
care prevede un cadru general al activitatilor pe par-
cursul anilor, imbunatatirea sigurantei infrastructurii
rutiere si a retelelor de transport, dezvoltarea siste-
melor de securitate a autovehiculelor, imbunatatirea
comportamentului participantilor la trafic, precum si
perfectionarea sistemelor de Ingrijire post-accident.

Pornind de la gravitatea problemelor cu care se
confruntd Republica Moldova la acest capitol, Guver-
nul, prin Hotararea nr.1214 din 27 decembrie 2010,
a aprobat Strategia nationald pentru siguranta rutie-
rd, care stabileste drept obiectiv prioritar constituirea
unei baze pentru o politica de sigurantd rutiera efi-
cientd si durabild, ce include organizarea domeniu-
lui sigurantei rutiere din punct de vedere strategic si
institutional, crearea unui sistem eficient de manage-
ment In domeniul sigurantei traficului rutier, precum
si cresterea gradului de constientizare a sigurantei ru-
tiere la nivel national [1].

Este stiut ca transportul auto este cel mai pericu-
los mijloc de transport — pe seama lui se comit 98,8
% din numarul total al accidentelor de transport. Tot-
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odata, accidentele rutiere sunt principala cauza de
mortalitate a persoanelor tinere in varstd de 10 — 24
ani. Potrivit datelor Comisiei Europene [2] copiii sunt
extrem de vulnerabili. In fiecare an, accidentele de pe
soselele din UE sunt raspunzatoare pentru peste 800
de decese si 100 000 de cazuri de vatamari grave in
randul copiilor cu varsta sub 15 ani.

Exista si un indice al frecventei producerii acci-
dentelor rutiere — cu cat tara este mai slab dezvoltata,
cu atat este mai mare numarul decedatilor. De aseme-
nea este evident faptul ca odata cu cresterea numaru-
lui accidentelor rutiere se majoreaza si consecintele
traumatismelor.

Prognozele dezvoltarii retelei de transport demon-
streaza ca cresterea brusca a numarului de unitati de
transport sporeste riscul cresterii numarului de acci-
dente, crednd probleme majore de organizare a acor-
darii asistentei in aceste cazuri. In aceasta situatie,
Republica Moldova este caracterizata prin cresterea
continud a numarului de accidente, pe fondul unei
cresteri alerte a parcului auto de la 367 987 de auto-
vehicule in 2004 la 780 433 in 2015 [3].

La nivel mondial s-a constatat ca mortalitatea prin
traumatism rutier este de 12 ori mai mare decat in
cazul altor traume, traumatismul necesitd spitalizare
de 7 ori mai des si survine invalidarea de 6 ori mai
repede. Peste 70% din cei traumati in accidente rutie-
re necesitd spitalizare si tratament indelungat, care in
acest caz devine foarte costisitor.

O neliniste deosebitd prezinta traumatismul rutier
la copii, care are pe parcursul ultimilor ani o vadita
tendinta de crestere. Cel mai mult 1n aceste accidente
sunt implicati copiii cu varsta cuprinsd intre 7 - 14
ani.

O parte importanta a prevenirii implicarii minori-
lor in accidentele rutiere, a deceselor si a traumatis-
melor rutiere consta in prevenirea acestor fenomene la
copii. E necesar ca ei sa fie nu numai instruiti cum sa
se comporte in curte i in strada, ci s fie un exemplu
in respectarea regulilor de circulatie. In aceste sco-
puri MAI pe parcursul anului desfasoard operatiuni
speciale, diverse actiuni si Intruniri tematice cu par-
ticiparea societatii civile. In cadrul acestor activitati
organizate de MAI un rol deosebit il are si Academia
»Stefan cel Mare” care participa nemijlocit la contra-
cararea acestui flagel prin diverse activitati practice.
In momentul de fatd una dintre aceste activitati este
dirijarea circulatiei la trecerile de pietoni care se afla
in apropiere de institutiile de invatdmant scolar.

Cu toate aceste eforturi deosebite pentru stoparea
accidentelor rutiere, respectiv din numarul total de
accidente rutiere produse in perioada 2012-2016 cu
implicarea nemijlocitd a minorilor a fost de 2197 ac-
cidente ceea ce constituie 17,12%, iar accidentele ru-
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tiere produse din culpa acestora a ajuns la cifra de 338
sau 15,38% din numarul de accidente cu implicarea
minorilor. Este de mentionat ca, din numarul total de
accidente inregistrate pe tara in anul 2016, 387(a. p.
357) s-au produs cu implicarea minorilor, soldate cu
15 (a. p. 21) decedati si altii 406 (a.p.384 ) au primit
diferite traumatisme, fiind atestata o crestere la com-
partimentul numarul de accidente, in comparatie cu
anul precedent. Statistica confirma ca toate cazurile
de traumatism rutier la copii sunt rezultatul nerespec-
tarii de catre ei a regulilor de circulatie:

e traversarea strazii fara a se asigura in prealabil;

e traversarea strazii in locuri interzise;

e deplasarea ne regulamentara pe carosabil;

e iecgirea pe neagteptate in fata mijloacelor de
transport in migcare sau obstacole;

e ne respectarea semnalelor de reglementare a se-
maforului;

e jocurile organizate pe partea carosabila a stra-
zilor si soselelor;

e iegirea §i urcarea In mijloacele de transport in
timpul miscarii acestora;

e in zilele calde si in timpul vacantelor majorita-
tea copiilor se afla in aer liber [4].

Reiesind din cele expuse mai sus, rezulta ca efi-
cacitatea tuturor componentelor politicii de siguranta
rutiera depinde in cele din urma de comportamentul
participantilor la trafic. Din acest motiv consideram
cd este important sa se acorde prioritate educatiei si
formarii continue, un accent deosebit punandu-se pe
formarea copiilor, tinerilor si a conducatorilor auto
incepatori, colectivelor pedagogice si nu in ultimul
rand a parintilor.

Dintre cele mai stringente recomandari privind
prevenirea accidentelor rutiere cu implicarea minori-
lor putem mentiona urmatoarele:

Lucrul metodico-stiintific — care va fi prioritar in
formarea colectivelor pedagogice si informarea lor in
aspecte metodice de prevenire a accidentelor rutiere
si acordarea sprijinului organelor de drept in educarea
tinerii generatii. Formarea cadrelor didactice se va re-
aliza prin intermediul proiectelor parteneriale initiate
de institutii guvernamentale sau nonguvernamentale
specializate in domeniul sigurantei rutiere.

Lucrul profilactic cu elevii — va include informa-
rea despre elementele de baza ale comportamentului
in conditii de siguranta pe arterele de circulatie care
va face parte integranta din insusi sistemul scolar, la
nivelul unitatilor de invatdmant urmand sa fie promo-
vatd elaborarea planurilor de mobilitate scolara pro-
prii si a programelor aplicative de sigurantd rutierd
asociate acestor planuri, fiind asistate de autoritatile
administratiei publice locale responsabile de siguran-
ta rutierd. De asemenea sa fie recomandate forme ac-
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tive de lucru extracurriculare: pregatirea si protectia
de rute sigure pentru deplasarea elevilor, concursuri,
jocuri etc. In acest context, poate fi avuta in vedere
elaborarea de materiale educationale moderne cum ar
fi: soft-uri educationale, suporturi de curs interactive,
materiale multimedia etc. Aceste actiuni se vor efec-
tua 1n scopul de a forma elevilor abilitatile de com-
portament in conditii de siguranta, de a analiza situ-
atiile in trafic i de a intelege consecintele actiunilor
lor si, totodata, de a-i responsabiliza pentru propriul,
comportament.

Lucrul educativ cu périntii — explicarea regulilor
circulatiei rutiere, problemelor ce tin de securitatea
comportamentului copiilor pe strazi si drumuri atat in
timpul orelor de scoala, cat si in timpul extrascolar.

Asigurarea cu cadre si a bazei tehnico-materi-
ale — presupune implicarea cadrelor pedagogice din
cadrul scolilor auto si crearea birourilor de siguranta
rutiera.

Lucrul analitic — este bazat pe analiza cauzelor si
conditiilor care duc la comiterea accidentelor cu im-
plicarea minorilor.

Conlucrarea organelor abilitate de siguranta
rutiera si prevenirea accidentelor.

Referitor la ultima recomandare actualmente per-
sistd anumite situatii neclare de ce nu se purcede la o
conlucrare mai stransa Intre organele abilitate. Desi
legea privind siguranta traficului rutier stabileste clar
competenta autoritatilor de resort in domeniul trafi-
cului rutier [5].

Pe langa aceste recomandari este necesar sd mo-
bilizam toate eforturile pentru cresterea gradului de
constientizare a sigurantei rutiere la nivel national.
Aceasta ar fi posibila printr-o campanie de sensibili-
zare a sigurantei rutiere. Publicitatea din mass-media
este adesea cea mai vizibild componenta a unei cam-

panii. In orice caz, pentru a fi eficients, aceasta trebu-
ie sa aiba si suportul Guvernului sau al comunitatii,
in combinatie cu existenta si aplicarea legilor speci-
fice. In unele cazuri, campaniile de siguranta rutiera
incearca sa convinga publicul sa renunte la anumite
comportamente pe care acesta le considera adecva-
te, cum ar fi renuntarea la consumul de alcool inainte
de o deplasare cu autovehiculul sau in unele cazuri
campaniile cer celor carora se adreseaza sia adopte
anumite conduite considerate de unii inconveniente,
cum ar fi conducerea cu viteza redusd. Campaniile de
siguranta rutiera ajutd publicul sa constientizeze pro-
blemele si adesea faciliteaza aparitia suportului poli-
tic pentru aplicarea solutiilor tehnice.

Concluzii. Aceste recomandari de sigurantd ru-
tierd pot deveni in final premisele unui spatiu rutier
sigur extins in toate zonele de deplasare a persoanelor
implicate. Trebuie congtientizat ca obiceiurile de de-
plasare din copilarie devin modele pentru viata adulta
si este important sd nu existe generatii de copii si de
tineri care considerd cd doar deplasarea motorizata
individuala este cea acceptabila.
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SUMMARY

This article is intended to detect some issues that arise during considerstion of cases on administrative violations. Thus,
the case of bringing a person to administrative proceedings before a court within prosecution set out in the protocol on ad-
ministrative offense, which allows the court to take timely and reasonable decision. Also, the author analyzes the existing
rules of CAO and European legislation and controversial court practice of Ukraine using which the courts make decisions
according to the rules of the Criminal Procedural Code of Ukraine (hereinafter referred to as “Code”). Completing the arti-
cle the author concludes that the court must strictly adhere to requirements of the law without using any analogies.

Key words: administrative, consideration of cases on administrative offenses, administrative protocol, bringing a per-
son to administrative responsibility.

* % %

CraTTs mpuU3HaYeHa PO3IIALY OKPEMHX MPOOJEMHHX MHTaHb, SIKI BUHHKAIOTH IIiJ] Yac PO3MIALY CYAaMH CIIPaB MpO
aJIMiHICTPaTHBHI MPaBONOpYIIeHHs. Tak, ClipaBy MpO MPHUTATHEHHS 0COOM J0 aJMIHICTPATHBHOI BiIIMOBINAIBHOCTI PO3-
DISAAIOTECS CYJOM y MeKax OOBHHYBaYeHHS, BUKJIAACHOTO Y MPOTOKOJI PO aAMIHICTpaTHBHE MPABOIIOPYILECHHS, 1110 J0-
3BOJISE CyAy NMPUAHATH CBOE€YACHE Ta OOTPYHTOBAHE pilIeHHsS. TakoX, aBTOp MPOBOAUTH aHaJi3ye ynHHI HOpMu KYHALII,
TIOJIOKEHHSI €BPOIMEHCHKOTO 3aKOHOIABCTBA, HEOJAHO3HAYHY CYJOBY MPAKTHKY YKPaiHH i3 3aCTOCYBaHHSM, SIKOT CYIH TPH-
HMaroTh pimeHus 3a anasorieto 3 Hopmamu KITK Vkpainu, Ta, 3aBepIIyiOun CTATTIO, IPUXOAUTH 10 BUCHOBKY, IO CY/ Ma€
YiTKO JIOTPUMYBATHCS IIPUIIKCIB 3aKOHY 0€3 3aCTOCYBaHHS Oy/Ib-SKUX aHAJIOTIH.

KorouoBi ciioBa: aaMiHiCTpaTHBHI IPABOMOPYILCHHS, PO3IISAA CYaMH CIIPAB PO aJMiHiCTPaTHBHI MPAaBONOPYIICHHS,

aJIMiHICTPAaTHBHAHN MPOTOKOJ, IPUTSATHEHHS 0COOH 10 aAMiHICTPAaTHBHOI BiAMOBIIATBHOCTI.

Problem setting and its relevance. In a state
governed by the rule of law in its activities,
citizens have the right to expect the functioning of an
efficient and fair legal system. In July 2014, the As-
sociation Agreement between Ukraine and the Euro-
pean Union was signed, which defined the vectors for
the further development of our state, the most impor-
tant of which is the strengthening of democratic val-
ues, the establishment of the rule of law, the focus on
the protection of human rights [1]. According to this
Agreement, Ukraine has undertaken to adapt national
legislation to the legislation of the European Union,
based on the norms and principles enshrined in the
Convention on Human Rights and Fundamental Free-
doms 1950 (hereinafter referred to as the Convention,
European Convention on Human Rights) [2].

In Recommendation Rec (2004) 5 of the Commit-
tee of Ministers of the Council of Europe concern-
ing the verification of draft laws, existing laws and
administrative practices in accordance with the stan-
dards which are set to forth the European Convention
on Human Rights, the need for further efforts to en-
sure the full effectiveness of the Convention is men-
tioned [3]. One of the means of solving this problem
is to check the existing national laws in accordance
with the standards from the point of the case-law of
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the European Court of Human Rights. Based on the
content of paragraph 8 of the Recommendation, such
verification is extremely important for laws relating
to areas experiencing a particular risk of human rights
violations, for example, law enforcement, criminal
proceedings, conditions of detention, etc.

In our opinion, this refers to the Code of Ukraine
on Administrative Offenses (hereinafter referred to
as the Code of Administrative Offenses, the Code),
which, while still in Soviet times, contains obsolete
regulatory provisions [4]. The specified procedural
code determines, among other things, the procedure
for carrying out judicial proceedings in cases involv-
ing bringing citizens to administrative responsibility.
Regarding this, the courts in the resolution of cases of
administrative violations often fail to fully ensure the
right of each citizen to a fair trial in the understanding
of the Convention.

Analysis of research and publications. The
scientific works of such scientists as V. Averyanov,
A. Bandurka, A. Banchuk, S. Benkovsky, 1. Golos-
nichenko, E. Demsky, V. Kolpakov, A. Komzyuk, D.
Lukyanets have been devoted to the activities of the
court as a subject of administrative and delictual ju-
risdiction. V. Malyarenko, N. Pisarenko, G. Suprun,
N. Khoroshak, A. Shergin, etc. However, despite the
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tendency of constant expansion of the limits of the ju-
risdiction of the court to review cases of administra-
tive delicts, this problem does not lose its relevance.
That is why the purpose of this article is to inves-
tigate the procedure for judicial review of cases of
administrative violations and identify problems faced
by courts because of the imperfection of norms, it is
determined.

Statement of the main material. Today, in accor-
dance with Part 1 of Art. 18 of the Law of Ukraine
“On the Judiciary and the Status of Judges” of July
2, 2016, the courts of general jurisdiction specialize
in the consideration of civil, criminal, economic, ad-
ministrative cases, as well as cases of administrative
law infringement [5]. The duty to resolve the issue
of bringing a person to administrative responsibility
in court is assigned to the Administrative Code for
district, district in the city, city or district courts (here-
inafter - local general courts). In Art. 221 of The Code
of Ukraine on Administrative Offenses has a list of
cases that are subject to the jurisdiction of local gen-
eral courts. Also, art. 2211 of the Code authorizes lo-
cal administrative and economic, appellate and higher
specialized courts, as well as the Supreme Court of
Ukraine to consider cases of contempt of court - an
administrative offense under Art. 1853, if such dis-
respect is allowed in the exercise by these courts of
proceedings in cases falling within their jurisdiction.

In accordance with Art. 92 of the Constitution of
Ukraine, issues relating to the judiciary, the status of
judges and the judiciary, can receive their own regu-
lation only in the laws of Ukraine [6]. The procedure
for the administration of proceedings in cases of ad-
ministrative offenses is defined in the Code of Ad-
ministrative Offenses. However, Part 2 of Art. 246 of
the Code indicates the possibility of settling justice
issues in this category of cases and in other laws. For
example, the Law of Ukraine “On the Judiciary and
the Status of Judges” defines the general principle of
justice, but does not specify the specifics of the imple-
mentation of a particular type of court proceedings.

The overwhelming majority of the rules, accord-
ing to which the courts consider cases of administra-
tive violations, are contained in the Code of Adminis-
trative Offenses. In Chapters 22 and 23 of the Code,
which are respectively referred to as “Consideration
of cases of an administrative offense” and “Decision
on an administrative offense case”, the place and
terms of such review are determined, its stages and
actions that fill, as well as a list of circumstances that
are subject to Compulsory clarification. In addition,
in Chapter 18 of the Code of Administrative Offenses,
the tasks and separate principles of the proceedings
on cases of bringing a person to administrative liabil-
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ity are textually set forth, information on evidence in
these cases is posted, as well as circumstances pre-
cluding the manufacture of them. Finally, Chapter
21 of the Code fixes the circle of participants in the
proceedings in the case of an administrative offense,
to which the person brought to administrative respon-
sibility, the victim, legal representatives, representa-
tives, counsel, witness, expert and interpreter.

In accordance with Art. 278 of the Code of Ad-
ministrative Offenses, the court must prepare the
case for consideration by deciding, at this procedural
stage, the following issues: 1) whether its jurisdiction
covers the consideration of this case; 2) whether the
protocol and other materials of the case on adminis-
trative violation are properly drawn up; 3) whether
the persons participating in the consideration of the
case are notified of the time and place of its consid-
eration; 4) required additional materials; 5) whether
the petition of the person brought to administrative
responsibility, the victim, their legal representatives
and the lawyer is subject to satisfaction.

On the duty of the court over the verification of the
affiliation of the materials of the case, the following
should be noted. Evidence in the case of an admin-
istrative offense is any factual evidence on the basis
of which, in a manner determined by law, the court
determines the existence or absence of an administra-
tive offense, the person’s guilt in committing him and
other circumstances that are important for the proper
resolution of the case. These data are established by a
protocol on an administrative offense, explanations of
a person brought to administrative responsibility, vic-
tims, witnesses, expert opinions, material evidence,
indications of technical devices, a protocol on seizure
of things and documents, and other documents. Obli-
gation to collect evidence rests with those authorized
to draw up protocols on administrative violations
(Article 255 of the Code of Administrative Offenses).
The bodies of the National Police are given the widest
powers to identify and document the facts of commit-
ting administrative offenses.

The protocol on administrative violation is the
main evidence in the case and must necessarily com-
ply with the requirements established by law. So, in
the art. 256 of The Code of Ukraine on Administra-
tive Offenses the list of data which should be speci-
fied in this procedural document is given: date and a
place of its drawing up; Information on the subject
of the protocol and on the person being brought to
administrative responsibility; Place, time of commit-
ting and the essence of an administrative offense; A
normative act providing for responsibility for this of-
fense; Surnames, addresses of witnesses and victims,
if any; Explanation of the person brought to adminis-
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trative responsibility; Other information necessary to
resolve the case. In the protocol of an administrative
offense, all the essential circumstances of the case,
reflecting all the elements of the offense, must be re-
corded. At the same time, all the circumstances set
forth in the protocol must be properly checked and
accounted for by a set of appropriate and admissible
evidence.

The protocol is signed by the person who drafted
it and by the person who is brought to administra-
tive responsibility. The latter has the right to refuse
to sign the protocol, then a record is made about it in
it. Also, a person has the right to submit explanations
and comments on the content of the protocol and to
state the reasons for his refusal to sign it. According
to the Instruction on the preparation of materials on
administrative violations in the police, strikings or
corrections of information that are recorded in the
protocol of an administrative offense are not allowed,
as well as additional entries after it has been signed
by a person who is being brought to administrative
form of vision [7].

A person signing a protocol on an administrative
offense should not be perceived as a fact of recogniz-
ing his guilt in committing an offense, she is charged
with authorized subjects. In this regard, it is appropri-
ate to appeal to the decision of the European Court of
Human Rights on 15.11.2007. In the case of Galstyan
versus Armenia, in which the Court, taking into ac-
count the possibility provided by national legislation
to refuse signing the protocol, noted the following:
“... Neither in the law nor in the materials of the ad-
ministrative violation case does it make anyone think
that the applicant, signing the protocol, had something
other than confirm that he is acquainted with him and
knows about his rights and charges against him “[8].

Obviously, due to proper registration of the proto-
col on administrative violation and other materials of
the case, the timeliness of its consideration depends,
as well as the legality and validity of the decision
rendered on it. Violation of the requirements for the
preparation of a protocol on the fact of the offense
leads to the impossibility of observing the provisions
of art. 7 of the Administrative Code of Ukraine of the
principle of legality when deciding whether to bring a
person to administrative liability.

Judicial practice shows that subjects authorized to
draw up protocols on administrative violations often
tolerate violations of legislation when they are issued.
So, for example, cases when in reports: there are no
data about the person who is involved in administra-
tive responsibility, the victim or witnesses are not un-
common; There is no reference to the norm (or part
of it), which provides for liability; The circumstances
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and essence of the offense are not specified, which
precludes the establishment of the presence of the ad-
ministrative offense in the actions of the person.

Such facts of inadequate registration of protocols
are rendered by courts, as a rule, when preparing
cases on administrative offenses for consideration.
And since the Code of Administrative Offenses has
not envisaged how the court should act in these situa-
tions, the practice of solving them is different, which,
of course, can not testify to the high level of imple-
mentation of the proceedings. Thus, some courts is-
sue resolutions, which return the protocols on admin-
istrative violations to the body (official), which they
made up for revision (see, eg. unified state register
of judgments - Nos. 65058737, 65610103, 48198931,
65428577). At the same time, it is noted in the opera-
tive part of the mentioned court decisions that they
are not subject to appeal. Once again, we emphasize
that neither the Code of Administrative Offenses, nor
other procedural law for the adoption of such regu-
lations is provided. Nevertheless, individual judges
even decide to re-direct the materials of the case for
their proper registration, until the time for imposing
an administrative penalty, set out in art. 38 of the
Code of Administrative Offenses, after which they
are forced to close the proceedings.

In order to solve this problem, some scholars pro-
pose to introduce in the Code of Administrative Of-
fenses the institution of giving letters to the bodies
(officials) authorized to form materials on the case of
administrative law infringement [9, c.45]. In addition,
it is necessary to pay attention to the resolution of the
Plenum of the Supreme Court of Ukraine (hereinaf-
ter - the Plenum of the Supreme Arbitration Court of
Ukraine) of 23.12.2005. “On the practice of applying
by the courts of Ukraine legislation on cases of cer-
tain crimes against road safety and transport, as well
as administrative violations Transport, “in paragraph
24 of which the practice of those judges who are rea-
soned by decisions to return protocols on administra-
tive offenses, drawn up by an unauthorized person
Or without the requirements of Art. 256 the Code of
Administrative Offenses, the corresponding law en-
forcement bodies for proper registration [10].

The position of the Plenum of the Armed Forces
is demonstrated, in our opinion, does not stand up to
any criticism, because according to it the substantive
flaws of the protocol, violation of the procedure for
its adoption, non-observance of the human right to
defense during documenting the fact of the offense,
the absence of admissible and proper evidence in the
case are recognized as grounds for referral Materials
on the administrative offense for registration, and not
to close the case. We are convinced that the approach
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of judges, which, in the presence of the above circum-
stances, makes a decision to close the case is correct
and fair.

Sometimes during the consideration of the case
the courts independently supplement the plot of the
offense, fixed in the protocol on the administrative vi-
olation, in case of its incomplete presentation. In this
connection, the question arises whether the court has
such an opportunity in accordance with the law and
will it not result from a violation of the procedural
rights of the person being brought to administrative
responsibility or other participants in the proceed-
ings? Responding to the question posed, we consider
it necessary to analyze the European Court of Human
Rights" judgment of May 30, 2013 in the Malofeev
versus Russia case (hereinafter referred to as the De-
cision) [11]. Recall that Art. 17 of the Law of Ukraine
“On the implementation of decisions and applica-
tion of the practice of the European Court of Human
Rights” obliges the Ukrainian courts to apply the
Convention for the Protection of Human Rights and
Fundamental Freedoms and the practice of the Euro-
pean Court of Human Rights as a source of law when
considering cases within their jurisdiction [12].

According to the facts of this case in July 2005.
Regarding the applicant, the militia officers drafted a
protocol on the administrative violation provided for
in Art. 19.3 of the Code of Administrative Offenses
of the Russian Federation (hereinafter referred to as
the Code of Administrative Offenses of the Russian
Federation), which resulted in the organization of an
illegal demonstration, although the law defined dis-
obedience to the lawful order or demand of a police
officer as an outward manifestation of the said offense
[13]. This protocol, together with other materials of
the case, was sent for consideration to a court that rec-
ognized Mrs. Malofeeva as guilty of not complying
with the lawful requirements of a police officer and
applied administrative penalty to her in the form of
7 days of arrest. The applicant appealed against this
decision to a higher court.

During the review of the case, the appellate court
found it necessary to supplement the description of
the circumstances under which the offense was com-
mitted, indicating that the applicant had conducted
an illegal demonstration and was holding a banner
with an extremely negative assessment of the pro-
fessional performance of individual officials. In ad-
dition, the higher court noted that the applicant had
failed to comply with legal requirements to end the
violation of public order and threatened to prosecute
police officers. Having examined the circumstances
of the case, the appellate court came to the conclu-
sion that the qualifications of Mrs. Malofeeva’s ac-
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tions under art. 19.3 of the Code of Administrative
Offenses of the Russian Federation, carried out by
police officers when drawing up a protocol on an
administrative offense, as committed is covered by
the content of art. 20.2 of this Code. Consequently,
the court overturned the decision of the previous in-
stance, noting that the latter had not been provided
with sufficient evidence to confirm the applicant’s
fault in the commission of the offense charged with
her.

Nevertheless, Ms. Malofeeva applied to the Euro-
pean Court of Human Rights, convinced that the do-
mestic courts violated the requirements of paragraphs
1 and 3 of Art. 6 of the Convention. In this regard, the
European Court of Human Rights recalled that Art. 6
guarantees everyone the right to a fair trial, and the
task of the court is to make sure that the trial was fair
in general, including proving the method of obtaining
and research [14]. At the same time, one should pay
attention to the fact that the right to protection was
ensured to the person, which covers the possibility to
challenge the reliability of the evidence.

In accordance with the sub. “A” of Article 6 § 3 of
the Convention, anyone accused of a criminal offense
has the right to be informed promptly and in detail in
a language that is understandable to him of the na-
ture and basis of the charges against him. It should be
clarified that the European Court of Human Rights, in
spite of the classification of the offense in the national
legislation, considers the cases of administrative of-
fenses, upon review of which the person may be pun-
ished by imprisonment or a large fine, criminal, and
therefore needing, the guarantees of fair trial set forth
In Art. 6 of the Convention. The findings of the do-
mestic courts in this case contained conflicting data
on the nature of the actions that led to the initiation of
an administrative offense case against the applicant.
In view of this, she claimed that she had not been duly
notified of the nature of the charge.

From the contents of articles 245, 280 of the Code
of Administrative Offenses, it follows that in the con-
sideration of a case the court must find out all its cir-
cumstances and establish the fact of an administrative
offense (or its absence) specified in the protocol and
the fault of the person brought to administrative re-
sponsibility in its commission. The guilt of the person
the court must confirm the evidence available in the
case and, having eliminated all possible doubts, take
a legitimate and informed decision.

Analyzing these and other norms of the Code
of Administrative Offenses, which determine the
procedure for the conduct of administrative and
tort production, it can be concluded that the case of
bringing a person to administrative liability is con-
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sidered by the court within the limits of the charge
set forth in the protocol on administrative violation.
The norms of the Code of Administrative Offenses
are mandatory, that is, the court must strictly comply
with the requirements of the law without applying
any analogies.
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SUMMARY

It is established that the provision of state control over drug trafficking in foreign countries can be divided into three
groups of legal regimes: especially strict (Pakistan, China), severe (Great Britain, France), liberal (Spain, Netherlands). The
main models of social control in the sphere of drug trafficking are presented: repressive, liberal and restrictive. Proposed in
the legislation of Ukraine, taking into account the experience of the European Union: the creation of a separate state body
with law enforcement functions, as well as an interdepartmental state body (under the government of the state) that would
include ministers or their representatives, ministries, departments and representatives of local governments; The preserva-
tion of the workplace or training for a sick person with drug addiction for the period of compulsory treatment, if it was car-
ried out for the first time; Creation of specialized courts to handle cases of offenses related to drug trafficking; The division
of drugs into “heavy” and “light” and to differentiate responsibility for their offenses; The list of narcotic drugs, psycho-
tropic substances and precursors should be envisaged as an annex to the Law of Ukraine “On narcotic drugs, psychotropic
substances and precursors”’; To introduce into the legislation “new potentially dangerous psychoactive substances” and to
introduce visits to control them.

Key words: state control, turnover of narcotic drugs, psychotropic substances and precursors, the European Union,
improvement of the legislation of Ukraine, models of drug control, legal regimes of drug control.

* % %

YcTaHOBIIEHO, UTO OOecIieueHNs B 3apyOeKHBIX CTpaHaX TOCYIapCTBEHHOTO KOHTPOJS 32 000POTOM HapKOTHKOB MOXK-
Ha pa3JeNuTh Ha TPU TPYIIILI IPABOBBIX peKUMOB: ocobeHHo cTporuid (ITakucran, Kutait), cypoBbiii (BenukoOpuranus,
Opannust), mubepanbshbiii (Menanus, Hunepnaunst). [IpuBeneHsl 0CHOBHBIE MOJIETH COLMATIBHOTO KOHTPOJIS B cepe 000-
pOTa HapKOTHKOB: pelpeccuBHas, THOepaIbHas U pecTpUKTHBHAs. [IpeyiokeHO B 3aKOHOAATEIbCTBE YKPAUHBI C yUETOM
omnbita EBporneiickoro Coroza: co3gaHue OTIENBHOTO rOCYJapCTBEHHOIO OpraHa C NPaBOOXPAaHUTENbHBIMHE (YyHKIUSAMH, a
Tak)Ke MEKBEIOMCTBEHHOTO TOCYIApPCTBEHHOTO OpraHa (IIpW MPaBUTENBCTBE TOCYNAPCTBA), KOTOPHIA BKIFOYAN OBl MHHU-
CTPOB WJIH UX TPEACTABUTEICH, MUHICTEPCTB, BEAOMCTB H MPEICTABUTEICH OpPraHOB MECTHOTO CAMOYIPAaBICHUS; COXpa-
HEHHe pabovero MecTa Wi 00ydeHus 3a OOJIBHBIM HapKOMaHUEH JIMIIOM Ha MEePHOJ] IPUHYIUTEIHHOTO JICUCHHS, €CITH OHO
OBLIO MPOBEJICHO BIIEPBHIC; CO3/IaHKE CIIEIHATM3UPOBAHHBIX CY/IOB 110 PACCMOTPEHHIO JIeJl O TIPAaBOHAPYILICHHUSX, CBI3aH-
HBIX C 000POTOM HapKOTUKOB; Pa3/ielieHne HAPKOTUKOB Ha «TSDKEIIBIEY M «JIETKHe» U Tn(PepeHIIMpOBaTh OTBETCTBEHHOCTh
3a MX IIpaBoHapylIeHus; [lepeueHb HApKOTHYECKNX CPECTB, ICHXOTPOIHBIX BEIIECTB U IPEKYyPCOPOB MPEILyCMOTPETh KaKk
npuiokeHue K 3akoHy YkpanHbl «O HapKOTHYIECKHUE CPEICTBA, IICHXOTPOITHBIC BEIIECTBA U IIPEKYPCOPHD»; BBECTH B 3aKO0-
HOJATEIIbCTBO «HOBBIE MIOTEHITHAIFHO OITACHBIE IICHXOAKTUBHBIC BEIIECTBA» M BBECTH MEPHI KOHTPOJIS 32 HUMHU.

Ki1roueBble ci10Ba: rocynapcTBEHHBIN KOHTPOJIb, 000POT HAPKOTHIECKHUX CPEICTB, IICHXOTPOITHBIX BEIIECTB U MIPEKYp-
copos, EBporneiicknii Coro3, ycoBepIecTBeHHs 3aKOHOIATENILCTBA YKPaUHbI, MOJIEIH HAPKOKOHTPOJIS, IPABOBBIC PEXKUMBI
HapKOKOHTPOJISI.

relations regulation in this area is of great scientific
and practical and theoretical and cognitive signifi-
cance, because thanks to the results obtained there

Formulation of the problem. The problem of
efficiency of state control of narcotic drugs,
psychotropic substances and precursors is extreme-

ly important for each state. In modern conditions of
deepening integration processes poses Ukraine need
for effective and optimal directions of improvement
of legislation on these issues, using the experience
of the European Union.

Relevance Topics study. The study of the laws
of the European Union in the field of control of
narcotic drugs, psychotropic substances and pre-
cursors as a method of learning features of social
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are additional opportunities for selecting the best
ways to improve national legislation on these is-
sues. For example, the effectiveness of the policies
of the European Union in this area indicate the fol-
lowing: in Sweden over the past 5 years there has
been a significant reduction in the consumption of
narcotics or psychotropic substances, which is the
lowest in Europe [1], in addition should also take
into account the positive experience of some other
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European Union countries (of Denmark, UK, Spain,
Austria, France, Germany and others.). Therefore,
in order to better study the problems of state control
of narcotic drugs, psychotropic substances and pre-
cursors in Ukraine and approaches to improve the
legislation in this area it is advisable to examine the
European experience with different views on their
organization and regulation.

Status research. The main question of legal reg-
ulation of the State control Wikipedia and Ukrainian
scientists abroud: V.B. Averyanov, A.F. Andryyko,
Y.P. Bytyak, Garashchuk V.N, V.N. Horshenev, S.V
Kivalov, M.S Studenykyn. Regarding the study of
certain aspects of the State Drug Control: V.A. Ty-
moshenko investigated criminological problems of
ecological focus state drug control; V.M. Yudin de-
fined legal principles of formation and activity of
Drug Control; O. Abramov defined features improve
the mechanism of regulation of narcotic drugs and
psychotropic substances, A.N. Nasonov features
found administrative and legal regulation of drugs
and others. Unfortunately, improvement of legisla-
tion on state control of narcotic drugs, psychotropic
substances and precursors in Ukraine using the posi-
tive experience of legal regulation of EU countries
and taking into account the integrated approach in
the scientific literature were not considered.

The aim and purpose of the article is to study the
legal regulation of the state control over the circula-
tion of narcotic drugs, psychotropic substances and
precursors in certain states of the European Union
with the possibility of its use in Ukraine.

Statement of the main material. Through com-
parative legal analysis of anti-drug laws in foreign
countries, the criterion of severity legal measures
scientists conventionally divided them into three
or four groups [2, p. 10; 3, p.31]. Holding in for-
eign countries, state control of narcotic drugs, psy-
chotropic substances and precursors, depending on
the direction of government policy in this area it
is advisable to divide the (relatively) 3 group. The
first - a particularly harsh state policy in the field of
control over the circulation of drugs specified where
even their storage in small amounts apply penalties
up to death (Malaysia, Iran, Pakistan, China, etc.).
The second - a harsh government policy in this
area, where the total control over their legal circula-
tion, however, the extreme penalties do not apply
(Federal Republic Germany United States, Britain,
France and others.). Third - liberal regime stands on
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circulation of so-called “soft” drugs, psychotropic
substances and precursors, although state control
over their circulation remains and is quite effective
(Spain, Netherlands) [4, s.38-39], [ 5, s.217]; [2,
p-16]. In legal scientific literature distinguish such
basic model (directions) of social control in narcotic
drugs, psychotropic substances and precursors: 1)
repressive (or prohibitive) - drug use always leads
to negative health and social consequences for per-
sons who consume and society as a whole, so they
should be legally prohibited, but their treatment
measures subject to strict state control; 2) liberal be-
cause drug addiction - a disease because a person
can not be punished for it. Using drugs or not - the
right of man, society and if this phenomenon is seen
as normal, reduce the number of drug users; 3) re-
strictive (or balanced prohibitive, restrictive) - per-
sons who abuse drugs pose danger to society, and
they should apply appropriate measures of admin-
istrative and criminal enforcement. Such persons
must be ensured their high availability to all kinds
of health and social care (treatment, rehabilitation,
re-socialization) [6]. It is this model of state policy
in the field of control over the circulation become
cultivated in most countries, including the countries
of the European Union.

In European countries, in the exercise of state
control of narcotic drugs, psychotropic substances
and precursors main approaches boil down to the
fullness of adapting national legislation to the provi-
sions of the Single Convention of 1961 [7] Conven-
tion, 1971 [8] and the Convention in 1988 [9] . How-
ever, in modern conditions, only two EU countries
(Sweden and Denmark) to fully apply the provisions
of domestic law above legal documents.

The legal basis of state control in most countries
of the European Union constitution and are taken on
the basis of laws which define the location, func-
tion and the right regulatory authorities. Consider
the basic situation in their area of control of narcotic
drugs, psychotropic substances and precursors. In
the UK, for example, major regulations in this area:
The Misuse of Drugs Act 1971 “[10], The Medicines
Act 1968 [11], Psychoactive Substances Act 2016”).
According to The Medicines Act 1968 regulates
which drugs can be used not for medical reasons and
Psychoactive Substances Act 2016, which in 2016
came into effect throughout the UK, fix such a rule,
for offenses committed for the first time, the use of
psychoactive substances to approved medical and
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scientific research provided civil penalties, the com-
mission of a second - criminal sanctions. Law to po-
lice and local authorities to take such cases differen-
tiated approaches. Also specify that legal regulation
of drug trafficking in the UK based on the prohibi-
tion of cultivation of narcotic plants. They manufac-
turing, storage and use is only allowed practitioners
and pharmacists who have a license. Activity on im-
ports and exports will be licensed. In The Act on the
Control of Narcotic Drugs regulates trafficking for
medical or industrial purposes. [1]

In most other countries the legislation - this is
their national drug strategy. For example, in Sweden
a model policy for Drug Control, implemented in
1978, provides access to social and medical assis-
tance to troubled individuals while increasing pen-
alties for their use and the use of compulsory treat-
ment of drug addicts. Since 1980 there introduced a
new practice, exemption from prosecution each drug
user can be used only once and only for storage of
one dose drugs, and then come some legal and social
implications. In modern conditions the effectiveness
of this approach is the highest compared with the
policies of other countries [6]. The Swedish parlia-
ment once every 5 years takes “strategy on drugs,”
and each year the state government takes appropri-
ate one-year action program indicating the priori-
ties. In this regard provides an annual budget for
such activities in accordance with the principles of
the Action Plan “National Action Plan on Drugs for
2002 - 2005 years” among the main objectives are to
reduce the number of people consuming drugs in or-
der to realize the vision of Swedish society free from
drugs. In addition, modern in 2016 - 2020 years of
Swedish drug strategy, A Comprehensive Strategy
for Alcohol, Narcotics, Doping and Tobacco, ad-
opted in February 2016, aims to develop a society
free from drugs and doping, and seeks to minimize
medical and social harm from alcohol and in reduc-
ing tobacco consumption [1].

Also noteworthy is the construction of public
bodies providing state control over drug trafficking
in Spain. It operates The Spanish Council of Drug
Addiction and other Addictions, which is responsible
for coordinating the recent inter-institutional level.
The aim of its work is to improve the development
and implementation of strategies and actions related
to the trafficking of drugs and other substances that
cause dependence; reducing harm to individuals,
families and society as well as coordination of such
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structures as the Government Delegation for the Na-
tional Plan on Drugs, which carries out the function
of coordinating the various agencies at the central,
regional and local levels. The main role of the Sec-
retary for Social Policy, the Minister of the Health,
Social Policy and Equality of Spain. The delegate
of the Government’s National Plan on Drugs is the
national coordinator of the strategy to combat drugs
in the country. Under his leadership functions in-
teragency group that includes the ministers of the
regional offices of autonomous regions, which are
responsible for policy on drugs on within their ter-
ritory. Important role The Inter-autonomic Commis-
sion. In each of the 17 autonomous regions of Spain
and 2 autonomous cities (Ceuta and Melilla) works
commissioner drugs in the United Congress Senate
- the Commission to study the problems drug con-
sisting of members of both chambers of the Spanish
Parliament - Congress deputies and the Senate, and
is preparing a report on the drug and submit propos-
als to the government regarding the control in this
area [12]. We believe that this experience is expedi-
ent to introduce into national legislation on control
of drug trafficking in terms of prediction particular
group (body or committee) that united would min-
isterial activities departments concerned with the
problems of combating drug addiction.

The legislation of most countries of the European
Union at bringing perpetrators accountable for vio-
lations in drug trafficking involves consideration of
the competent authorities of the national lists (lists)
of drugs, substances and precursors. For example,
in Sweden to drugs include all pharmaceutical sub-
stances that fall under the provisions of The Nar-
cotic Drugs Act 1968 and set in the list of drugs [13]
issued by The Swedish Medical Products Agency.
These lists include all controlled internationally
substances as well as such additional substances as
“cat.” Note also that the use of ingredients list num-
ber 1 (gr marijuana) are prohibited, even for medical
purposes. [14] In law lists (lists) of narcotic drugs,
psychotropic substances and precursors provided
in countries such as the Netherlands [15] and the
UK [10]. In the UK, lists of drugs prepared by the
Council for supervision of abuse of medicines and
approved by Parliament in the form of amendments
to The Misuse of Drugs Act 1971 [11]. Recall that
in Ukraine this list is a list of drugs, psychotropic
substances and precursors, approved by the Cabi-
net of Ukraine of 6 May 2000 r., Number 770 [16].
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However, in our view, called the list should provide
a supplement to the Law of Ukraine “On narcotic
drugs, psychotropic substances and precursors” [17]
in order to gain legitimacy principle of responsibil-
ity, which is found in the use of its bases and penal-
ties within and forms the law.

Proceed to examine the responsibilities laid down
in the European Union for such violations as illegal
manufacturing, purchase, storage, transportation,
shipment of drugs without intent to sell in small
sizes. In Art. 44 Code of Ukraine on Administrative
Offenses provides for administrative responsibility
for such violations. [18] And in France, for example,
individual drug without a sales target of 1970 was
classified as a criminal offense, although the respon-
sibility of the provided [19, p.16]. In Sweden, The
Narcotic Drugs Punishment Act stipulates that the
use, storage and possession is a criminal offense. The
penalty for illegal possession may be low, normal or
severe [1]. Regulations The Law on the Protection
of Citizens’ Security in 2015 establishes liability for
personal drug use in public places in the form of ad-
ministrative sanctions (especially fines from 600 to
30 000 euros). In minor penalty may not be imposed
if the offender voluntarily participate in treatment or
rehabilitation. [12] In Italy the possession of drugs for
personal consumption without intent to sell subject
to administrative sanctions. Law 79 of 16 May 2014
determined that if a person unlawfully retains drugs
for own consumption first, administrative sanctions
do not apply, and the offender is cautioned by the pre-
fect and a formal request to refrain from non-medical
consumption. If his voluntary treatment or rehabili-
tation proceedings on the case will be terminated.
Absence or non-completion of the treatment program
could lead to sanctions. [20] Thus, the most com-
mon in Ukraine are illegal manufacturing, purchase,
storage, transportation, shipment of drugs without
intent to sell in small sizes (Art. 44 of the Code of
Ukraine on Administrative Offenses). Such offenses
prohibited practice, in most EU countries and subject
to administrative penalties (Italy), in some countries
(Sweden, France) are considered criminal offenses in
some states responsibility for such misconduct does
not occur (France). In most cases this is because the
international legal obligations do not extend to the
criminalization of the offense, as the content h. 1 tbsp.
1 Single Convention 1961 non-medical use of drugs,
their storage without a purpose of selling is not cov-
ered by the concept of “drug trafficking.”
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It is important that legislation in most European
countries in the application of penalties for viola-
tions in drug trafficking there are different systems
of classification used in determining the sanctions
against them. For example, in the UK The Misuse of
Drugs Act 1971 Drugs are divided into three classes
- A, B and C (p. 25) depending on the damage they
cause to man or society when used inappropriately.
This class “A” (heroin) is dangerous and responsi-
ble to it provided more stringent class “B” (hashish)
provides a much softer punishment, but the most
mild sanction applies to vehicles of class “C” (mari-
juana) [10]. This list is regularly updated, in some
cases, individual legislators means translates from
one class to another. For example, in 2014 Ketamine
was charged with a Class C to Class B; and tramadol
- to the class C [21]. In the Netherlands Opium Act
established a formal distinction at last “heavy” and
“light.” This division authorities consider the appli-
cation of penalties for offenses related to them [15].
Other countries also differentiated responsibility for
offenses related to narcotic drugs, psychotropic sub-
stances and precursors, depending on which tool or
substance affected misdemeanor. In this regard, there
is a separate marijuana, act after receiving punished
less severely in Italy and Spain. The legislation of
Denmark, France and Germany there are no differ-
ences between the drugs. [22] The law of Ukraine on
drug division of “heavy” and “light” does not apply,
however, used in academic, journalistic and even
scientific literature. Therefore, in order to more ac-
curately understand these categories of this division
also advisable to provide in national legislation.

The issue of drug treatment received considerable
attention in the international regulations. In Art. 38
Single Convention 1961 lists the following measures
to combat drug abuse as prevention, early detection,
treatment, education, rehabilitation, social rehabili-
tation, if necessary familiarization with problems
of drug addiction and more general population [7].
In Austria in law has been strengthened following
guidelines as “treatment instead of punishment” for
minor offenses and increasing the number of thera-
peutic activities that contributed to the rapid increase
in the number of cases alternative penalties. In 2007
amendments were made to the law, which stipulates
that the medical treatment provided in specialized
units - both inpatient and outpatient ( «The Austrian
drug control lawy) [23].

In the practice of European countries compul-
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sory treatment is often used instead of punishment
for possession of narcotic drugs or psychotropic
substances, if it was proved that a small number of
them intended for personal consumption. Compul-
sory treatment of drug addicts is recommended in
cases of certain specialized vessels whose activities
are introduced in many countries. Judicial manage-
ment programs of these vessels allows you to quick-
ly apply coercive measures that contribute to the
successful treatment of the tasks [25, s.52]. Narkotic
operating in Norway, England, Scotland, and other
countries. The activities and results of justify the
use of the integrated approach when considering of-
fenses related to narcotic drugs, psychotropic sub-
stances and precursors. This is confirmed by the fact
that their number in some countries is increasing
[26, p.29]. Given the positive experience of the past
on the activities of specialized courts to consider of-
fenses related to drug trafficking, the introduction
of such courts in Ukraine no doubt. After all, it will
strengthen the rule of law in accordance with Eu-
ropean standards and the right of every person to a
fair trial.

Very positive is the norm Italian law to the effect
that the persons who decide voluntarily treated for
drug addiction, during the time of treatment persists
workplace [19, p.15]. This rule should include in
the legislation of Ukraine in the sphere of control of
drug trafficking, because, as defined cent. 21 of the
Law of Ukraine “On measures against illicit traffic in
narcotic drugs, psychotropic substances and precur-
sors and their abuse” of February 15, 1995 , Number
62 / 95- “court order to send people, drug addicts,
compulsory treatment is grounds for its dismissal
from work or study discontinuation in accordance
with law “[27]. In most EU countries for individu-
als suffering from drug addiction, during SMT used
methadone. Note that all States that have signed the
Convention in 1988, engaged in some extent con-
trol the production, distribution and use of metha-
done to reduce the risks associated with its use. [9]
In of Denmark, particularly in 1996 adopted a law
that tightened control over methadone. Responsibil-
ity for last treatment was given to the county ad-
ministration which implemented the state program
of treatment and limited number of general practi-
tioners having permission to use, leading to better
quality of treatment [19, p.36].

National legislation on narcotic drugs, psychotro-
pic substances and precursors provides control over
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the use of methadone and buprenorphine at MOH
Ukraine of March 27, 2012 r., Number 200, which
regulates control of methadone patients in the of-
fices of substitution therapy where such therapy per-
form medical staff. Monitoring the implementation
of substitution therapy in Ukraine, first of all, the
Ministry of Health of Ukraine and its related struc-
tures as the main subjects of the organization and of
the system of treatment and assistance to drug ad-
dicts. [28] Needs also taking into account European
experience to ensure effective protection of human
health and drug addicts on their access to medical
care. This activity of public authorities in the study
area, in our opinion, should be a priority.

One of the most important problems in the world
are increasing the number of new psychoactive sub-
stances. As for their counterparts among scientists
there are different opinions on the order of refer-
ence of such drugs. In terms of new psychoactive
substances, we note that the World Drug Report of
the United Nations (2013) indicated that substanc-
es such as drugs sold “legal” and “design”, spread
with unprecedented speed. Their number exceeded
the total number of substances under international
control. [29] The term “designer drug” means a sub-
stance obtained by minor changes in the chemical
structure of drugs already known cannabinoid series
[30, p.43]. The documents of international organiza-
tions for the above matters the notion of «new psy-
choactive substancey, or abbreviated NPS, translat-
ed into Ukrainian as “new psychoactive substance”
[31]. These substances represent a mixture of bio-
logically active additives bath salts and others. [32,
p-22]. In some countries they are banned to them
and apply the concept of “new psychoactive sub-
stance” [33, p.36]. In 2011 in Sweden amended the
law that allow the confiscation and destruction of
new psychoactive substances and are officially clas-
sified as drugs, but without the responsibility of the
owner [1]. Also in Sweden, some governments have
the right to impose a temporary ban on the circula-
tion of substances that do not belong to the category
of controlled, but for which there is reason to be-
lieve that they are inherent narcotic or psychotropic
properties [26, p.32].

In 2014 Italy adopted a National Action Plan
on preventing the spread of new psychoactive sub-
stances on the Internet, which defines its 6 ways:
(a) early detection and prevention of their spread;
(B) diagnosis of the state, due to their use; (C) the
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prevention and reduction of demand; (D) reducing
the supply of these substances; (E) their research;
(E) cooperation, coordination and training on issues
related to their circulation [20]. In legal scientific
literature [26] used the category of “potentially dan-
gerous new psychoactive substances”. We believe
that this concept should provide in national law on
narcotic drugs, psychotropic substances and precur-
sors and establish controls them.

Conclusions. Thus, for the improvement of leg-
islation of Ukraine in the field of control of narcotic
drugs, psychotropic substances and precursors pro-
pose to consider the positive experience of its imple-
mentation in the European Union, namely to intro-
duce in our country: the creation of a separate state
agency with law enforcement functions; establishing
interagency state body (in state government), which
would include ministers or their representatives of
ministries and departments involved in the traffick-
ing of drugs, psychotropic substances and precur-
sors, and local authorities; operation of specialized
courts with cases of offenses related to trafficking
of these drugs, substances and their precursors; job
security or training for drug addicts face a period of
compulsory treatment if it was held for the first time;
appropriate to provide for the division of narcotics,
psychotropic substances and precursors “heavy” and
“light” and differentiated responsibility for the of-
fense; The list of narcotic drugs, psychotropic sub-
stances and precursors provide in addition to the
Law of Ukraine “On narcotic drugs, psychotropic
substances and precursors”; “Potentially dangerous
new psychoactive substances” and introduce control
over them.
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UNELE CONSIDERATII PRIVIND STUDIEREA CONTINUTULUI
COMPONENTEI DE INFRACTIUNE

Dj. VASILOI,
lector universitar, doctorand, ISPCA

REZUMAT
in fiece directie a cunoasterii umane a societitii sau a naturii exista asa-numitele concepte fundamentale sau de baza.
Termenul “corpus delicti” reprezintd componenta (fundatie, corp de bazd) a infractiunii si, desigur, se refera la astfel de
concepte. In literatura de specialitate penald, s-a acordat o atentie deosebita acestei “arme™ a legii, aplicate de organele de
drept. Cu atat mai mult ca, problema internd a acestor termeni este studiatd in mod activ si acum.
Cuvinte-cheie: componentd a infractiunii, concept, percepere.

SOME CONSIDERATIONS ABOUT STUDYING CONTENTS OF A CRIME

Dj. VASILOI,
lecturer, doctoral student, ISPCA

RESUME
In every direction of the human knowledge of society or nature there are so-called fundamental or basic concepts. The
term “corpus delicti” is the composition (foundation, core body) of the offense and, of course, refers to such concepts. In the
criminal specialty literature, special attention was paid to this “weapon” of the law, applied by the law enforcement bodies.
All the more so, the internal problem of these terms is being studied actively and now.

Keywords: content offense, concept, perception.

ntroducere: Existd multe articole stiintifice de-

dicate studierii ,,corpus delicti” in care au fost
atinse multe probleme, dar nu s-a ajuns la un consens
si, credem noi, nu se va ajunge in curdnd. Noi vom
incerca sd ne lamurim doar cu un aspect al conceptu-
lui in cauza.

Scopul imediat constd in identificarea aspecte-
lor ce explicd continutul notiunii de componenta de
infractiune.

Metodele aplicate si materialele utilizate sunt
cele precum: metoda cercetarii, a analizei, a sinte-
zel, etc. Au fost studiate materialele stiintifice precum
cele ale Iui HaymoB A. B., V. Bujor, S. Botnaru, A.
Borodac, s. a.

Rezultatele obtinute si discutii. Cu fiecare
generatie de “minti stiintifice” patrundem tot mai
adanc in mediul intern al obiectului de studiu. Cu
toate acestea, pentru a determina exact cat de adanca
este cunoasterea acestui mediu din care noi extragem
informatia noud, nu putem. Ceea ce parea suficient
de cunoscut si usor de inteles de mult timp, scoate in
evidentd in mod neasteptat, unele insusiri, fie noi sau
vechi, dar care nu au fost suficient studiate. Acesta
este si cazul cu corpus delicti.

Aceastd notiune se referd la acele obiecte de cerce-
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tare penald care s-au dezvoltat intr-un mediu de discutii
stiintifice dure si feroce ale mediului stiintific. Cele
mai multe dintre publicatiile stiintifice interpreteaza
conceptul de componenta de infractiune in acelasi fel,
am putea spune ca acestea diferd numai in formula-
re si imbinare de cuvinAte, dar care nu abordeaza nici
esenta, nici continutul. In majoritatea cazurilor in lite-
ratura de specialitate prin componenta de infractiune
se intelege totalitatea semnelor obiective si subiective
prevazute de legea penald, ce califica fapta social pe-
riculoasa ca fiind infractiune. In prezent componenta
de infractiune, ca institutie centrald a dreptului penal,
are, fard indoiala, importantd majora in lupta impotri-
va criminalitdtii. Intrebarea referitoare la aceea, daca
aceastd notiune este de naturd abstractd in sens strict
sau are loc 1n viata reald, ramane deschis.

Majoritatea oamenilor de stiinta considera ca cor-
pus delicti reprezintd abstractie totald, un gen de for-
mulare care pune in functie tot mecanismul de actiune
al tragerii la raspundere penala si al administrarii ulte-
rioare a justitiei. O alta interpretare datd componentei
de infractiune , ar fi aceea ca, ea este o anumita enti-
tate sociald si din aceastd cauza este nedespartita de
practica sau, mai bine zis, este practica insasi, viata,
intdmplarea.
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Pentru studiul nostru prezinta importanta cea de-a
doua interpretare, care nu este intdlnita in literatura
noastra de specialitate. Totusi pentru a le suprapune
si compara este necesar sa identificim rationamentele
despre entitatea sociald a notiunii de componenta de
infractiune, raportdndu-ne la istoria evolutiei termi-
nologice.

Gandirea stiintifica foloseste in mod activ si in-
delungat notiunea de componenta de infractiune in
literatura de specialitate.

Termenul acesta a aparut in sec. XVI. S-a dezvol-
tat in secolele XVIII-XIX, s-a conturat si si-a format
adevarata esentd, intrdnd in activitatea profesiona-
13 si viata cotidiand a lucratorilor si in literatura de
specialitate. In timpul formarii ca si concept “corpus
delicti”, ca regula, se folosea pentru a stabili limitele
obiectului probator si avea caracter procesual. Numai
dupa trecerea unui timp indelungat acest termen a
dobandit o importanta penald, continand trasaturi ca-
racteristice (elemente si semne) ale unei infractiuni
determinate. In consecinta, in legatura cu modificarea
pozitiei oamenlor de stiinta si a juristilor fatd de natu-
ra internd a acestui termen s-au modificat si functiile
acestuia.

In ceea ce priveste dezvoltarea termenului in ca-
uza in stiinta autohtond, putem spune ca acesta a
fost preluat din literatura de specialitate rusa. Dar in
stiinta de specialitate rusd A. V. Naumov, spune ca:
”Marele merit in prelucrarea stiintifica a problemelor
componentei de infractiune apartine lui A.N. Trai-
nin”[2].

Una din importantele pe care le are conceptul de
”corpus delicti”, o constituie aprecierea juridica fata
de fapta savarsita sub forma de actiune sau inactiune,
cu scopul de a determina corespunderea acestei fapte
cu acele elemente si semne stabilite de norma penala.
O scurta trecere in revistd a literaturii stiintifice au-
tohtone, in care este prezentat acest subiect, ne con-
vinge ca tocmai aceasta viziune este impartasita.

In prezent, existd un sablon care reflecta doar cele
mai importante si specifice caracteristici ale diverse-
lor infractiuni. Organele de drept, suprapun semne-
le faptei concrete cu cele prevazute In norma penala
si astfel apreciazd criminalitatea comportamentului
persoanei concrete. In realitate componenta nu exis-
td. Aceastd fictiune este o idee reusitd, care permite
gruparea caracteristicilor de bazd ale infractiunii. Au-
torul rus M. 1. Kovalev, in special, a scris: “In viata
reald componenta de infractiune ca ceva ce exista in
realitate este legatd anume de semnele descrise in
norma penald” [3, p.169]. Acesta idee, desigur, este
o abstractie, dar nu un produs al fanteziei legiuito-
rului, ci o conventie, un concept comun cu care ope-
reaza stiinta juridicd. De aceea, atunci cand vorbim
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despre componenta de infractiune, avem in vedere o
infractiune concreta, cum este descrisd in norma pena-
la. Componenta poate fi, desigur, comparata, ba chiar
identificata cu fapta reala. Dar acest concept creat de
stiinta dreptului penal, constituie o abstractie de ordin
superior. O astfel de pozitie se intdlneste in literatura
noastra de specialitate.

Abordarea componentei de infractiune, din punct
de vedere social, nu se intalneste in teoria dreptului
penal autohton. Unele consideratiuni privind o ast-
fel de abordare sunt lansate in literatura de speci-
alitate rusa. Nu toatd lumea poate accepta ideea ca
componenta, ca si forma a faptei social periculoase,
poate sa existe 1n realitate.

Componenta reprezintd mascarea fenomenului
existent in realitate, sub forma actiunii social pe-
riculoase. Aceste calitdti sunt indicate in norma de
drept. Legea (dreptul), la randul ei reprezinta inain-
te de toate un fenomen social, spune autorul rus A.
A. Rudavin. A fi social inseamna a fi viu, luat din
realitate. In aceastd ordine de idei, componenta, ca
si parte a intregului, atribuindu-se socialului, deja
nu reprezintd abstractul, ci reprezintd o parte a vietii
reale [4, p.76].

Asadar, viziunea sociala asupra ,,corpus delicti” nu
mai este strict abstractd. Dar pentru a impartasi aceas-
ta viziune este necesar a explica esenta sociald a aces-
tui fenomen. In special, N. G. Cadnicova mentioneazi
faptul cd existd doud categorii de componente:
componenta de infractiune si componenta faptei so-
cial periculoase. Autorul, in special, a declarat: ,,...
adevarata baza sociala a formarii notiunii juridice
a unui anumit tip de infractiune (componenta lega-
la a infractiunii) o reprezinta, de fapt, continutul
(componenta) existent al faptei social periculoase. De
asemenea se mentioneaza cd, componenta existenta
si componenta legald a infractinii sunt legate intre ele
ca si fenomen de masa si notiunea acestuia”. Doar
asa abordare a ceea ce reprezintd esenta componentei
de infractiune pune activitatea legiuitorului pe o baza
stiintifica autentica” [1, p.70].

Acest punct de vedere este ambiguu si controver-
sat, dar are propria sa logica. Daca ludm un fapt social
periculos real, atunci pana la momentul calificarii sau
recunoasterea acestuia ca act criminal, adica incri-
minarea, are caracteristicile componentei. Persoana
care comite actul, motivul, scopul, victima, modul
comiterii, si alte caracteristici nu atarna in aer si nu
dispar. Ele sunt in realitate. Exista o anumita similitu-
dine (asemanare), pe care adeptii interpretarii sociale
au folosit-o pentru a denumi componenta. insa tinand
cont de faptul ca statul prin intermediul legiuitorului
sdu nu a facut o evaluare juridica a evenimentului,
atunci ar fi mai corect sd vorbim despre componenta
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faptei social periculoase si nu despre componenta de
infractiune.

In asa caz componenta nu reprezinti o abstractie
indicata in lege, ci reprezinta o particica a realitatii ce
ne inconjoara, spune autorul rus [1, p.70]

Punctul de vedere expus, si anume evidentierea
unui termen dublu, consideram cd are importantd
doar pentru stiintd, aceasta avand menirea de a de-
termina natura interioard a originii componentei de
infractiune. Daca ar predomina teoria sociald, atunci
in practicd, aceasta ar insemna cd noi comparam ca-
racteristicile componentei faptei social periculoase
reale cu cele ale componentei de infractiune legala.
Sensul procesului de calificare nu se schimba. Cu
toate acestea, in opinia cercetatorilor, se modifica
notiunile si nu sensul acestora.

Notiunea de componenta de infractiune a fost for-
mulatd chiar de la inceput pentru a reuni varietatea
semnelor in elemente pentru a realiza procesul de ca-
lificare 1n scopul de a usura activitatea practicienilor.

In aceeasi ordine de idei, se mentioneazi ca sem-
nelor faptei social periculoase li se poate da o denu-
mire de ansamblu precum ,,componenta faptei social
periculoase”. Cu toate acestea, in practica, astfel de
substituire nu va avea influenta, iar toate terminolo-
giile, toatd intelepciunea legislativa ar trebui sa aiba
doar un singur scop principal - de a oferi conditii de-
cente de existenta a societatii.

Concluzie. Asa cum am vazut, inceputul social si
cel legal este inseparabil si se completeaza reciproc.
Existd totusi un conflict intre intelesul social si cel
legal al aceluiasi termen. Dupa cum am constatat

continutului categoriei conceptuale ar trebuie sa ii
corespunda acelasi continut al categoriei sociale. Tot-
odata nu este posibil de stabilit aceeasi identitate in-
tre ele. In fine folosirea conceptului de “componenti
de infractiune”, impiedica realizarea unui consens cu
privire la acest subiect. Este clar ca in practica de spe-
cialitate abstractizarea este utild din toate punctele de
vedere.
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OBIECTUL INFRACTIUNII DE VANDALISM
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REZUMAT

Elementul de baza a oricarei societatii 1l constituie totalitatea relatiilor ce se nasc si evalueaza in cadrul acesteia. Exis-
tenta si normala desfasurare a acestor raporturi este influentata direct de valorile sociale recunoscute si protejate de stat.

Orice infractiune ca o forma de manifestare a nesupunerii si ostilitatii fata de regulile etice si morale de convietuire con-
stituie nu alt ceva decat un atentat la o anumita valoare socialad ocrotita de lege. Infractorul prin fapta sa social periculoasa
intotdeauna pricinuieste daune valorilor sociale precum si relatiilor ce se nasc in jurul acestora.

Cuvinte-cheie: obiectul infractiunii, relatie sociald, valoare sociala, regulile etice si morale, dauna, pericol social, ordi-
nea publicd, securitatea publica, moralitatea, estetica publica etc.

THE OBJECT OF VANDALISM

Sofia PILAT,
lecturer at the ,,Criminal and Criminal Procedure” Chair of the ,,Stefan cel Mare” Academy of the Republic
of Moldova, PhD student

SUMMARY

The basic element of any society is the totality of relationships that are born and evaluated within it. The existence and
normal course of these relationships is directly influenced by recognized and state-protected social values.

Any offense as a form of manifestation of disobedience and hostility to the ethical and moral rules of cohabitation is
nothing more than an attempt at a certain social value protected by law. The offender through his socially dangerous deed
always causes damages to social values as well as to the relationships that are born around them.

Keywords: The object of crime, social relation, social value, ethical and moral rules, harm, social danger, public order,

public security, morality, public aesthetics, etc.

Introducere. In literatura de specialitate toate
valorile si relatiile sociale pe care le apara legea
penald si care sunt incélcate prin intermediul savarsirii
unor fapte infractionale constituie obiectul infractiunii.
Acesta la randul sau reprezinta elementul structural al
componentei de infractiune. Componenta de infractiu-
ne constituie nu numai o totalitate de semne, dar §i un
sistem bine structurat, care reflecta in sine acele lega-
turi interne caracteristice unei infractiuni, si care for-
meaza Insdsi elementele constitutive ale acesteia [20,
p. 59].

Conform prevederilor art. 51 alin. (1) din Co-
dul penal al Republicii Moldova: ,, Temeiul real al
raspunderii penale il constituie fapta prejudiciabila
savarsita, iar componenta infractiunii, stipulatd in
legea penala, reprezinta temeiul juridic al rdspunde-
rii penale”, iar potrivit art. 52 al aceluiasi cod ,,Se
considerd componentd a infractiunii totalitatea sem-
nelor obiective si subiective, stabilite de legea pena-
13, ce califica o fapta prejudiciabila drept infractiune
concreta” [1].

Metode aplicate si materiale utilizate

In vederea realizarii scopului trasat, in prezentul
articol au fost aplicate o serie de metode, printre care:
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metoda logica (analiza deductiva si inductiva, genera-
lizare, specificare), metoda sistemica si comparativa.

In procesul elaboririi articolului stiintific, au fost
consultate urméatoarele materiale: Codul penal al Re-
publicii Moldova, precum si lucrérile stiintifice a auto-
rilor A, Borodac, S. Brinza, V. Stati, X. Ulianovschi, A.
Barbaneagra, M. Basarab, 1. Oancea, A.l. Rarog, V.N.
Kudreavtev, A.V. Makarov, N.G. Nakonecinikov, A.V.
Naumoyv, S.I. Ojeogov, L.L. Kruglikov etc.

Rezultate obtinute si discutii

Unul dintre elementele componentei infractiunii de
vandalism, ca, de fapt, a oricarei alte infractiuni, este
obiectul infractiunii.

Determinarea justa a obiectului infractiunii are o
importantd majora la calificarea faptei si aplicarea pe-
depsei proportionale.

In acest context, autorul A.V. Macarov mentioneaza
ca: ,,Fiecare dintre elementele componentei de infrac-
tiune este foarte important la calificarea faptei penale,
insé obiectul infractiunii prin natura sa este primordi-
al, deoarece nu poate exista infractiune fara obiect de
atentare” [21, p. 21].

In teoria dreptului penal, prin obiect al infractiunii
se subinteleg totalitatea relatiilor sociale ocrotite de le-
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gea penald cdrora li se pot cauza anumite daune prin
intermediul savarsirii unor fapte infractionale.

Termenul de ,,obiect” provine de la latinescul ,,0b-
jectum” ceea ce in traducere ar Insemna element, ma-
terie asupra careia este indreptatd o anumitd activitate
[15, p. 552].

In sens general obiectul infractiunii reprezintd ceea
ce este ocrotit de legea penala, la ce atenteaza subiectul
infractiunii si cdruia i se pot cauza daune prin actiuni
infractionale.

Importanta criminalizarii vandalismului reiese din
gradul prejudiciabil al acestei infractiuni, care atentea-
za la ordinea publica si valorile culturale, artistice si
religioase ocrotite de stat.

Pericolul social al vandalismului consta in aceea
ca, prin respectivele actiuni, faptuitorul supune dis-
trugerii obiecte, edificii unice, restabilirea carora este
imposibila sau este foarte anevoioasd. Vandalismul se
exprima prin distrugerea fara temei a valorilor cultura-
le sau materiale, barbarism, cruzime si cinism fata de
monumentele de arhitecturd, cultura, arta si alte forme
de creatie [10, p. 559].

Tinand cont de faptul ca vandalismul a devenit 1n-
deosebi 1n ultimele decenii una dintre cele mai raspan-
dite infractiuni, fiind considerat drept un viciu al soci-
etatii contemporane, autorul Ivan Macari mentioneaza
ca obiectul vandalismului il constituie ansamblul de re-
latii sociale care se formeaza in legitura cu mentinerea
ordinii publice [16, p. 329].

In aceastd ordine de idei, tinem si mentionim ca
pentru a efectua o analiza mai detaliatd a obiectului in-
fractiunii de vandalism, literatura de specialitate distinge
conventional notiunile de obiect juridic general, obiect
juridic generic (de grup) si obiect juridic special al in-
fractiunii, care urmeaza sa fie analizate in continuare.

Obiectul juridic general il constituie totalitatea rela-
tiilor sociale in care se manifesta interesele persoanei,
ale societatii, ale statului, care sint ocrotite de legea pe-
nald Impotriva atentatelor infractionale [12, p. 15].

Obiectul juridic generic (de grup) se considera doar
acea parte componenta a obiectului juridic general care
constituie un grup de relatii social-omogene, interde-
pendente, la care atenteaza un grup omogen de infrac-
tiuni [23, p. 151]. Determinarea obiectului juridic ge-
neric se poate realiza din denumirea capitolelor Partii
speciale a Codului penal [17, p. 114].

Obiectul juridic generic al infractiunii de vandalism
il formeaza un anumit grup de relatii sociale ce fac par-
te dintr-un domeniu complex si anume securitatea pu-
blica in sensul ei larg, si ordinea publica.

Reiesind din denumirea Capitolului XIII ,,Infrac-
tiuni contra securitatii publice si a ordinii publice” al
Partii speciale a Codului penal al Republicii Moldova,
constatdm cd grupul de infractiuni reunit la capitolul
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respectiv poate fi delimitat conventional In doua tipuri:
infractiuni contra securitatii publice (de ex.: actul te-
rorist, finantarea terorismului, luarea de ostatici etc.)
si infractiuni ce atenteaza la ordinea publica (de ex.:
huliganismul, vandalismul etc.).

Cu siguranta securitatea publica si ordinea publica
sunt doud concepte asemanatoare dupad natura sa, de-
oarece fiind periclitate ambele ncalca intr-un mod va-
dit drepturile si libertatile fundamentale ale persoanei,
ducand, de asemenea, la subminarea suveranitatii si
inviolabilitatii tarii. Insd, reiesind din caracterul global
al securitatii publice putem constata ca acest fenomen
inglobeaza in sine si ordinea publica creand efectul in-
terdependentei intre ele, fiind incélcata ordinea publica
se pericliteaza reciproc si securitatea publica.

Prin ,,securitate publica” se infelege un sistem de re-
guli care asigura ocrotirea celor mai importante valori
ale persoanei, valori materiale si spirituale ale societa-
tii, autoritatea puterii oficiale, precum si suveranitatea
si inviolabilitatea teritoriala a tarii [5, p. 399].

In ceea ce priveste ordinea publica, o definitie laco-
nica a acesteia o putem gasi in Hotararea Plenului Curtii
Supreme de Justitie a Republicii Moldova cu privire la
practica judiciara in cauzele penale despre huliganism,
unde se specifica ca: ,,Ordine publica inseamna o tota-
litate de relatii sociale ce asigura o ambianta linistita de
convietuire in societate, de inviolabilitate a persoanei
si a integritatii patrimoniului, precum si activitatea nor-
mala a institutiilor de stat si publice” [3].

Pentru concretizarea obiectului juridic al vandalis-
mului este necesar sd purcedem la analiza obiectului
juridic special al acestei infractiuni.

Obiectul juridic special reprezinta o parte integran-
ta a obiectului juridic generic. Prin obiect juridic speci-
al se intelege valoarea sociald concreta contra careia se
indreaptd nemijlocit actiunea sau inactiunea prevazuta
de legea penala, valoare caracterizata prin anumite tra-
saturi proprii, speciale care servesc la individualizarea
unei infractiuni din cadrul aceleiasi grupe sau subgrupe
[4, p. 147]. Obiectul juridic special al infractiunii pre-
zinta o importanta majora la calificarea corecta a faptei
penale, deoarece datorita acestuia poate fi determinata
gravitatea infractiunii comise si gradul de pericol al
acesteia.

in pofida faptului ci orice infractiune are de regula
un singur obiect juridic special, totusi deseori se intal-
nesc cazuri cand o infractiune atenteaza concomitent la
doua obiecte juridice speciale. In asemenea situatii, in
doctrina penald se evidentiaza mai multe categorii ale
obiectului juridic special.

In acest context, unii autori precum LI. Kozacenko
[27,p. 512], G.P. Novoselov [28, p. 504] deosebesc trei
categorii ale obiectului juridic special al infractiunii, si
anume:

IUNIE 2017



JURNALUL JURIDIC NATIONAL: TEORTE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKHUIT KYPHAIL: TEOPUS M TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

e obiectul juridic special principal;

e obiectul juridic special suplimentar;

e obiectul juridic special facultativ.

Obiectul juridic special principal reprezinta acea
relatie sociald care este in permanenta periclitata de o
anumita infractiune si fara de care infractiunea respec-
tiva nici nu ar exista. Deci, instituirea infractiunii de-
pinde prin urmare de relatia sociald pe care o afecteaza
aceasta.

Conform opiniei autorilor Sergiu Brinza si Vitalie
Stati, obiectul juridic special principal al infractiunii de
vandalism prevazute la art. 288 din Codul penal al Re-
publicii Moldova, il constituie relatiile sociale cu privi-
re la ordinea publicd, aparate impotriva vandalismului
[9, p. 704].

Ordinea publicd, fiind un fenomen indispensabil al
vietii sociale stabileste regulile si consolideaza bazele
modului de viata existent intr-o societate, creand si asi-
gurand astfel conditii normale de activitate a oamenilor
in toate domeniile.

Deci, prin urmare putem conchide ca obiectul ju-
ridic special principal al infractiunii de vandalism 1l
constituie ansamblul de relatii sociale din domeniul
ordinii publice. Acest fapt este confirmat si prin inclu-
derea de cdatre legiuitor a componentei respective de
infractiune in Capitolul XIII al Partii speciale din Cod
penal care este intitulat ,, Infractiuni contra securitatii
publice si a ordinii publice”.

Obiectul juridic special secundar reprezinta relati-
ile sociale care, meritand o ocrotire penala de sine sta-
tatoare, in cazul unor infractiuni sint ocrotite alaturi de
obiectul juridic special principal a acestora i carora
li se poate cauza o daund in legaturd cu atentarea la
obiectul juridic special principal [6, p. 107].

Importanta obiectului juridic special secundar, con-
std in faptul ca, prin intermediul acestuia se poate de
destins o fapta penald concretd de alte componente de
infractiune adiacente, prin urmare asigurand califica-
rea corectd a infractiunii.

In ceea ce priveste determinarea obiectului ju-
ridic special secundar al infractiunii de vandalism,
in doctrina penalad se atestd opinii diferite. Astfel,
autorii A.I. Rarog, G.A. Esakov, A.l. Ciuceaev, V.P.
Stepalin sunt de parerea ca in calitate de obiect juri-
dic special secundar al acestei infractiuni pot aparea
proprietatea (in cazul nimicirii bunurilor din dome-
niul public), moralitatea (in cazul pangaririi edificii-
lor sau a altor incéperi), buna functionare a autorita-
tilor publice, a intreprinderilor, organizatiilor, insti-
tutiilor, transportului public [25, p. 360], precum si
drepturile si interesele legitime ale persoanelor [19,
p. 659]. Conform opiniei autorului V.P. Malcov in
calitate de obiect juridic special secundar al vanda-
lismului pot aparea valorile materiale si spirituale
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ale societatii care si constituie tinta actiunilor van-
dalice [26, p. 444].

Alti autori precum Sergiu Brinza si Vitalie Stati
afirma ca obiectul juridic special secundar al infractiu-
nii de vandalism il formeaza relatiile sociale cu privire
la moralitatea si estetica publica [8, p. 657].

Prin moralitatea publica se intelege un sistem de
norme si reguli de comportament, idei, traditii §i vi-
ziuni ale oamenilor create de-a lungul existentei sale
asupra dreptatii si demnitatii, valori care pot fi consi-
derate drept dominante Intr-o societate.

Moralitatea, in viziunea autorului N.G. Nakone-
cinikov reprezintd un fenomen istoric flexibil la toate
schimbarile, care intruchipeaza normele morale exis-
tente intr-o anumita etapd de dezvoltare a societatii
[22, p. 9]. Normele respective apar treptat si reprezinta
prin sine nevoile si aspiratiile societatii.

Autorul S.I. Ojeogov defineste prin moralitate un
ansamblu de reguli care reglementeaza conduita omu-
lui in cadrul societatii [24, p. 75].

Prin estetica, conform dictionarului limbii romane
se subintelege forma cea mai inalta de creare si recep-
tionare a frumosului [30]. Deci, prin urmare, estetica
publica reprezinta totalitatea relatiilor ce {in de promo-
varea frumosului in societate si care pot fi periclitate in
urma savarsirii unor actiuni vandalice.

Asadar, in aceasta ordine de idei conchidem cd in
calitate de obiect juridic special secundar al infrac-
tiunii de vandalism se prezinta totalitatea relatiilor
sociale ce se refera la proprietatea publica, morali-
tatea §i estetica publica, precum §i buna functionare
a intreprinderilor, autoritatilor publice, institutiilor,
organizatiilor §i transportului public, care comporta
o importanta majord la calificarea corectd a faptei pe-
nale savarsite.

Obiectul material al infractiunii reprezinta entitatea
materiala (un obiect sau un lucru oarecare, un animal,
corpul persoanei) asupra cdreia se indreptd materi-
alitatea actului de conduita, energia fizica a acestuia,
amenintandu-l cu un pericol de vatidmare materiala
sau provocandu-i efectiv o asemenea vatamare [11, p.
196].

Este necesar de mentionat ca nu toate entitatile afla-
te In orbita relatiilor sociale pot fi considerate drept
obiecte materiale ale infractiunii. Aceasta calitate o pot
detine numai acele entitdti care au o natura corporala
si sunt susceptibile de a fi percepute prin prisma unor
atingeri, astfel, facand posibila fixarea influentei asu-
pra lor prin perceptia din afara [7, p. 49].

Autorul Ton Oancea specificd ca obiectul material
al infractiunii poate fi bunul, lucrul sau valoarea asupra
cdrora se Indreptata actiunea sau inactiunea infractio-
nald si asupra cdrora se rasfrang urmarile acestor ac-
tiuni sau inactiuni, aducand atingere drept ca urmare
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relatiilor sociale ocrotite de normele dreptului penal
[18, p. 104].

Deci, obiectul material al infractiunii este nu alt
ceva decat o entitate materiald (de ex. un obiect, un
bun sau un lucru oarecare, un animal, corpul persoanei
etc.) care fiind influentatd printr-o actiune sau inactiu-
ne infractionald poate aduce atingere relatiilor sociale
ocrotite de legea penald. Determinarea obiectului ma-
terial al infractiunii prezintd o importanta majora pen-
tru justa calificare a faptei, deoarece datoritd acestuia
poate fi evidentiat tot spectrul de relatii sociale pericli-
tate care n ansamblul sau formeaza obiectul juridic al
infractiunii.

De asemenea, este de remarcat ca obiectul material
al infractiunii nu trebuie confundat cu instrumentele si
mijloacele care au servit la savarsirea acesteia.

Instrumentele si mijloacele infractiunii usureaza,
inlesnesc comiterea ei, reprezintd o metoda de realiza-
re a ei. De exemplu, scard pentru accelerarea furtului,
instrumente pentru spargerea unei incaperi, autovehi-
cule pentru transportarea celor furate, somnifere pentru
adormirea victimei, lichide inflamabile pentru incendi-
eri, cutite sau arme pentru a comite omoruri sau vata-
mari ale integritatii corporale etc. Uneori, instrumen-
tele si mijloacele unei infractiuni se pot transforma in
obiecte materiale ale altei infractiuni si viceversa. De
exemplu, arma furata se poate transforma in mijloc de
atac armat in cazul banditismului [17, p. 121].

Din cele expuse conchidem ca, in cazul utilizarii de
catre faptuitor a unor obiecte care inlesnesc comiterea
unei fapte penale, acestea la randul sdu pot fi numite
instrumente si mijloace de comitere a infractiunii, iar
in cazul aplicarii acestora asupra unei entitati materiale
(obiect, animal, corpul persoanei etc.) ea poate fi con-
siderata drept obiect material al infractiunii.

In ceea ce priveste infractiunea de vandalism pre-
vazuta de art. 288 CP, este important sd mentionam ca
obiectul material al acesteia 1l prezinta edificiile sau
alte incéperi, bunurile din transportul public sau din
alte locuri publice. Totodata, in ipoteza consemnati la
art. 288 alin. (2) lit. ¢) CP, obiectul material il constitu-
ie bunurile care au valoare istorica, culturald sau reli-
gioasa [9, p. 704].

Conform talmaécirii oferite de dictionarul explicativ
al limbii romane prin termenul ,,edificiu” se intelege
o cladire de proportii mari, o constructie impunatoare
[14, p. 280].

Potrivit doctrinei juridice de specialitate prin ,,edifi-
cii” se inteleg cladirile cu destinatie publica [9, p. 704].
Din aceasta categorie fac parte obiectele de importanta
istorica sau culturald, obiectele sanitare, medicale, de
productie, de conducere etc. [13, p. 635].

Prin alte incéaperi se subinteleg toate obiectele apre-
ciate Indeosebi si respectate de populatie [10, p. 559].
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Din categoria acestora fac parte complexele memori-
ale, monumentele, placile comemorative etc. [13, p.
635].

Daca ne referim la bunurile din transportul public
in calitatea sa de obiecte materiale ale infractiunii de
vandalism, 1n primul rAnd este necesar sd mentionam
ca prin transport public se intelege un serviciu public
de transport, in numar mare, disponibil pentru intrea-
ga populatie. Conform art.15 din Legea cu privire la
transporturi Nr. 1194 din 21.05.1997, sistemul unic de
transporturi al Republicii Moldova include transportul
feroviar, auto, aerian, naval, electric urban si transportul
prin conducte [2]. Cel mai exploatabil fiind transportul
rutier public de persoane, care se realizeaza cu ajutorul
autobuzelor si troleibuzelor. Caracteristic acestor mij-
loace de transport este numarul mare de pasageri ce pot
fi transportati si usile duble de acces. Autobuzele sunt
de mai multe tipuri: 1) autobuze urbane, care sunt lipsi-
te de un compartiment special amenajat pentru bagaje,
iar numarul de locuri pe scaune este mic; 2) autobu-
ze turistice, care asigurd un confort ridicat calatoriei:
aer conditionat, bar, sistem audio-video; pot transporta
pana la 50 de turisti; 3) microbuze, adica autobuze de
mici dimensiuni. Troleibuzele sunt autobuzele echipa-
te cu motoare electrice alimentate prin doua trolee (tije
metalice) de la o linie formatd din doua fire electrice
aeriene, montate la 4 metri Inal{ime, deasupra carosa-
bilului [9, p. 704].

Din categoria bunurilor din transportul public ca
obiecte materiale ale infractiunii prevazute la art. 288
CP fac parte bunurile din echipamentul mijlocului de
transport precum: sistemele de interfon, usile, ferestre-
le, scaunele, blocurile sanitare, peretii etc.

Astfel, Regia Autonoma de Transport Bucuresti in-
registreaza anual pierderi de circa un milion de lei din
cauza actelor de vandalism. Principalele pagube provin
din spargerea geamurilor si parbrizelor, precum si din
distrugerea validatoarelor Sistemului Automat de Ta-
xare instalate in troleibuze [29].

Prin ,,bunuri din alte locuri publice” se inteleg bunu-
rile mobile sau imobile dintr-un: a) loc care, prin natura
sau destinatia lui, este intotdeauna accesibil publicului,
chiar daca in momentul savarsirii faptei in acel loc nu
era prezenta nici o persoana, dar faptuitorul isi dadea
seama ca fapta ar putea ajunge la cunostinta publicului;
b) loc accesibil publicului, daca in momentul savarsirii
faptei erau de fatd doua sau mai multe persoane [9, p.
704-705]. La ceasta categorie de bunuri pot fi cataloga-
te gardurile, bancile din parcuri sau alte locuri publice,
stadioane, statiile de asteptare, parcurile de distractie,
viaducte etc. Un exemplu elocvent in acest sens ar pu-
tea servi numeroasele cazuri de vandalizare a statilor
de asteptare din municipiul Chiginau.

In acceptiunea dispozitiei de la art. 288 alin. (2) lit.
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¢) bunuri, care au valoare istoricd, culturald sau religi-
oasa, sunt: obiectele de arta si anticariat, adica obiec-
tele care, in conformitate cu legislatia in vigoare, sunt
atribuite la categoria obiectelor de artd, si anume: a)
bunurile istorice, inclusiv cele ce se refera la importan-
te evenimente istorice din viata poporului, la dezvolta-
rea societdtii i a statului, la istoria stiintei si a tehnicii,
inclusiv a vietii §i activitatii a oamenilor ilustri (poli-
tici, savanti, maestri de cultura, arta etc.); b) obiectele
si fragmentele acestora, obtinute in rezultatul sapaturi-
lor arheologice; ¢) bunurile de arta (inclusiv picturi si
desene lucrate manual pe orice baza si orice material);
d) originalul sculpturilor din orice material (inclusiv
reliefele); e) mobilierul bisericesc; f) alte obiecte ce au
valoare istoricd, culturala sau religioasa [9, p. 705].

Concluzii

Deci, ca urmare a celor relatate, constatam ca
obiectul material al infractiunii joaca un rol important
indeosebi la calificarea faptei savarsite. Lipsa obiectu-
lui material asupra caruia este indreptata fapta penala
duce inevitabil la constarea inexistentei infractiunii din
motivul lipsei componentei de infractiune.
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REZUMAT

Metodologia de prognozare criminologica prin metoda extrapoldrii folositd de cdtre analisti este neputincioasa in unele
cazuri.Pentru a o Tmbunatati, am desfasurat un sir de cercetari stiintifice, ale caror rezultate le aducem la cunostinta tuturor
cu ajutorul acestui articol stiintific. Am desfasurat aceste cercetari, folosind metoda constructiei abstracte, metoda statisti-
ca si metoda experimentului. Ca urmare, am elaborat citeva tehnici si procedee de prognozare criminologica prin metoda
extrapolarii, care folosesc marimi relative. Tehnicile si procedeele pe care le propunem sporesc precizia prognozelor si fac
cu putintd prognozarea criminologicd prin metoda extrapolarii de cétre cei care nu au o pregatire analiticd aprofundata si
nici putinta de a crea posturi de analisti. Verificarile noastre au confirmat totodatd adevarul teoriei noastre despre tendinta
si fluctuatie.

Cuvinte-cheie: criminologie, prognozare, metoda, procedeu, tehnica, extrapolare, metodologie, criminalitate.

CERTAINES TECHNIQUES ET PROCEDEES DE PREVISION CRIMINOLOGIQUE PAR LA ME-
THODE DE L’EXTRAPOLATION (VALEURS RELATIVES)

Octavian BEJAN,
docteur en droit, criminologue,
Institut des Sciences Criminelles et Criminologie Appliquée

RESUME

La méthodologie de la prévision criminologique par la méthode d’extrapolation employée par les analystes est sans
puissance dans certains cas.Pour I’améliorer, nous avons déployé une série de recherches scientifiques, les résultats
desquelles on communique a tous a 1’aide de cet article scientifique. Nous avons déployé ces recherches en utilisant la
méthode de construction abstraite, la méthode statistique et la méthode d’expérience. En conséquent, nous avons ¢élaboré
quelques techniques et procédées de prévision criminologique par la méthode d’extrapolation qui utilise des valeurs
relatives. Les techniques et les procédées que nous proposons amplifient la précision des prévisions et fons possible la
prévision criminologique par la méthode d’extrapolation par ceux qui n’ont pas une formation analytique et la possibilité
de créer des postes d’analyste. Nos vérifications ont confirmé également la vérité de notre théorie concernant la tendance
et la fluctuation.

Mots-clés : criminologie, prévision,méthode, procédée, technique, extrapolation, méthodologie,criminalité.

Problema.Tehnicile si procedeele descoperite
pina acum traddeaza un sir de slabiciuni, care
se rasfring in chip nedorit asupra preciziei progno-
zelor criminologice capatate cu ajutorul metodei ex-
trapolarii sau chiar fac cu neputinta folosirea acestei
metode de prognozare criminologicd in unele ca-
Zuri.

Actualitatea temei de cercetare. Dezvolta-
rea metodologiei sporeste puterea de cunoastere a
criminalitatii, Tn timp ce cunoasterea criminalitatii
sporeste puterea sociald de stdpinire a purtarilor
criminale. Prognozarea criminologicd ne da, pe de
0 parte, cunostinte despre starea criminalitatii din
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viitor, iar pe de altd parte, ne ajutd la verificarea
cunostintelor stiintifice despre factorii determinanti
ai criminalitatii. Inrautitirea stirii criminalitatii
in tard cere schimbadri in activitatea anticrima. Or,
aceastd schimbare poate veni si pe calea largirii
cunoasterii criminalitatii.

Scopul si sarcinile cercetarii. Cercetarea cri-
minologica, ale carei descoperiri le infatisdm in
acest articol stiintific, a urmarit imbunatatirea me-
todologiei de prognozare criminologica prin metoda
extrapolarii. Pentru aceasta, ne-am pus urmatoare-
le sarcini: a) a descoperi tehnici sau procedee de
prognozare criminologica prin metoda extrapolarii,
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folosind marimi relative, b) a invedera puterea de
precizie a tehnicilor si procedeelor care folosesc
marimi relative fata de aceleasi tehnici si procedee
care folosesc marimi absolute si ¢) a verifica din nou
teoria noastrd despre tendintd si fluctuatie si, prin
urmare, conceptele pe care le-am infiripat.

Cunoasterea la temi. In stiinta nationala, cerce-
tari criminologice in cimpul metodologiei progno-
zarii criminologice prin metoda extrapolarii au mai
fost desfasurate numai de profesorul Valeriu Bujor.
In strainatate, astfel de cercetari au fost desfasurate,
din cite stim, de I. F. Skifskii, L. V. Serdiuk s.a.

Metodele aplicate si materialele folosite. Rezul-
tate prezentate in acest articol au fost obtinute prin
cercetari criminologice care au fost desfasurate apli-
cind metoda constructiei abstracte, metoda statistica
si metoda experimentului. Metoda constructiei abs-
tracte a servit la conceperea unor tehnici si proce-
dee de prognozare prin metoda extrapolarii. Metoda
statisticd ne-a folosit la cercetarea unor multimi de
crime, dat fiind faptul cé acestea se supun legilor sta-
tistice de existentd. Metoda experimentului a constat
in desfasurarea unor prognozari criminologice prin
tehnicile si procedeele pe care noi le-am gindit. In
timpul cercetdrii, au fost folosite date statistice din
Canada, deoarece acestea au o corectitudine spori-
ta fatd de cele din Republica Moldova. Am verificat
tehnicile si procedeele pe care le-am elaborat prin
metoda practica si metoda statistica. Precizam ca am
folosit datele statistice despre starea criminalitatii
din anii trecuti si am prognozat, in baza acestora,
criminalitatea dintr-un alt an din trecut si din viitor,
astfel incit sa putem verifica corectitudinea tehnici-
lor si procedeelor noastre, adica masura in care pro-
gnoza obtinutd coincide cu starea de fapt.

Rezultatele obtinute si discutii. 7einica extra-
poldarii cantitative mecanice prin procedeul sporului
mediu anual relativ, aplicat in cazul unei tendinte
neintrerupte de fluctuatii. Dupa cum am aratat an-
terior, prognozarea criminologicd prin procedeul
extrapoldrii, efectuatd in temeiul sporului mediu
anual relativ, este mai precisa decit cea efectuata in
temeiul marimilor absolute. De aceea, propunem o
noud tehnica de extrapolare, a carei metodologie de
aplicare o prezentam in rindurile urmatoare [1]. Ne
vom folosi, cu acest scop, de datele despre evolutia
furturilor de vehicule in mun. Gatineau 1n anii 2004-
2010.

Pasul nr. 1. Mai intii de toate, punem intr-un ta-
bel separat datele despre sporul anual relativ al eve-
nimentelor de furt al vehiculelor inregistrate in peri-
oada luata drept baza de prognoza (tabelul nr. 1):
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Tabelul nr. 1: Sporul anual relativ al
evenimentelor de furt de vehicule
inregistrate in anii 2005-2010 de citre Serviciul
de Politie al mun. Gatineau

Anul (2004|2005 |2006]| 2007 | 2008 [ 2009|2010

Sporul
anual
al eve-
nimen-
telor
de furt
de ve- |ince-
hicul put | 9% | 3% [0,1% | 13% | 23% | 6%

Pasul nr. 2. Analizind datele statistice, constatam
ca ele arata destul de bine starea tipului dat de crime
si nu se impune adunarea unor date statistice pentru o
perioada mai lunga.

Totodata, constatam ca existd o tendintd de des-
crestere si ca ea nu a fost niciodata intrerupta de fluc-
tuatii. Putem sa presupunem ca anumite fluctuatii au
intervenit in anul 2006 si 2007, dar puterea lor a fost
prea micd pentru a intrerupe tendinta de micsorare, ea
sau ele numai au atenuat-o. in ceea ce priveste anul
2010, este posibila fie o atenuare (eventual, o epui-
zare) a puterii factorilor care au determinat aceasta
tendinta descrescatoare, fie interventia unei fluctuatii
mai slabe, incapabile de a schimba cursul tendintei.

Pasul nr. 3. In temeiul seriei stabil descrescatoare
a sporului evenimentelor de furt de vehicul din anii
2005-2010, putem formula prima parte a prognozei
noastre criminologice, si anume: existd o mare pro-
babilitate ca in anul 2011 sa se vadeasca aceasta ten-
dinta, adica sa se produca o scadere a numarului eve-
nimentelor de furt de vehicul in raport cu anul 2010.
Repetam ca orice sporire sau micgorare, ca i menti-
nerea numarului crimelor este in raport cu o anumita
perioads, care trebuie sa fie neapirat aritata. in acest
caz, este vorba despre anul 2010, care a servit drept
baza de comparare pentru prognoza noastra crimino-
logica. Desigur, 1n cazul unei tendinte lipsita de in-
treruperi provocate de fluctuatii, putem vorbi despre
o scadere fata de toti anii precedenti, care se carac-
terizeaza prin aceeasi tendintd, dar pentru beneficiar
afirmatiile criminologului sint mult mai clare daca ne
raportam la un singur an.

Pasul nr. 4. Trecem la calcularea numarului apro-
ximativ al evenimentelor de furt de vehicul previzibil
in anul 2011. Pentru aceasta, avem nevoie de numarul
evenimentelor de furt de vehicul din anul 2010, adica
anul care constituie bazd de comparatie pentru pro-
gnoza noastra criminologica, el fiind 465 de eveni-
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mente. In cazul in care nu dispunem de aceast cifra,
putem pleca de la cifra evenimentelor in cauza dintr-
un alt an (anterior), ca apoi s calculam numarul apro-
ximativ al evenimentelor de acest tip din anul 2010,
folosindu-ne de datele despre sporul anual relativ.

Pasul nr. 5. Dupa cum putem vedea din cifrele
sus-redate, sporul anual al numarului evenimentelor
de furt de vehicul nu este uniform, el variind puternic
de la mai putin de 1 % in anul 2007, pina la 23 % in
anul 2009. Acest inconvenient poate fi depasit prin
calcularea sporului mediu, el fiind de 9 %.

Sporul mediu obtinut reprezinta, de fapt, cea mai
mare probabilitate de micgorare a numarului eveni-
mentelor de furt de vehicul in anul 2011, fatd de anul
2010.

Pasul nr. 6. Odata obtinuta cifra sporului mediu
anual (media perioadei luatad drept baza de prognoza-
re), putem calcula numarul aproximativ al evenimen-
telor de furt de vehicul care vor fi inregistrate, cel mai
probabil, in anul 2011. Calculdm, mai intii, cit repre-
zintd, in cifre absolute, 9 % din numarul evenimente-
lor de furt de vehicul inregistrate in anul 2010 (465),
care constituie 42 de evenimente. Apoi, scadem 42
din 465 si obtinem numarul previzibil al evenimente-
lor de furt de vehicule care vor fi inregistrate in anul
2011 in localitatea respectiva, si anume: 423. Astfel,
si a doua parte a prognozei a fost elaborata.

Noi am formulat prognoza criminologica obtinuta
in felul urmator: Este previzibild inregistrarea a apro-
ximativ 423 de evenimente de furt de vehicule in anul
2011 pe teritoriul SPVG, ceea ce inseamna o diminu-
are de aproximativ 9 % in raport cu anul 2010.

Pasul nr. 7. Este recomandabila ilustrarea progno-
zei criminologice elaborate printr-un grafic, pentru a
facilita perceptia evolutiei probabile a furturilor de ve-
hicule in anul 2011 de cétre beneficiar (graficul nr. 1).

Graficul nr. 1: Evolutia posibila a furturilor de
vehicul in anul 2011 pe teritoriul Serviciului de
Politie al mun. Gatineau
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Dupa cum se poate vedea, evolutia anuala a fost
reprezentatd prin diferite culori, pentru a pune mai
bine in evidentd evolutia prognozabild a furturilor
de vehicul in anul 2011 in localitate.

in cazul examinat, evolutia crimelor, care a stat
la temelia prognozei noastre criminologice, a fost
lineara, adica nealteratd de nici o fluctuatie. Exista
insa situatii in care tendinta este intrerupta de fluc-
tuatii, ceea ce presupune aplicarea unor procedee
adaptate de prognozare criminologica prin metoda
extrapolarii.

Criminologul rus V. P. Revin mentioneaza ca unii
criminologi utilizeaza o tehnicad simplificata, care
constd In extrapolarea sporului anual procentual
din perioada precedenta asupra perioadei urmatoare
[2].

Tehnica extrapolarii cantitative euristice prin
procedeul sporului mediu anual relativ, aplicat in
cazul unei tendinte intrerupta de fluctuatii.

Sa examinam si aplicarea metodei extrapolarii de
prognozare criminologicd prin procedeul sporului
mediu anual relativ intr-un caz mai incilcit, in care
tendinta este fragmentata din cauza fluctuatiilor care
intervin.

Dupa cum am spus-o, in primele luni ale anului
2011, se constata o scadere insemnata a furturilor din
si de pe vehicule, care depasea chiar 50 %. Din aces-
te considerente, conducerea Serviciului de Politie al
mun. Gatineau ne-a cerut o elucidare a situatiei, dat
fiind calitatea noastra de analist in domeniul infor-
matiei strategice al acestui serviciu de politie. Drept
rdspuns, noi am infaptuit o analiza statistico-crimi-
nologica, care a cuprins §i o prognozare criminolo-
gica a evolutiei numarului evenimentelor de furt din
si de pe vehicul in anul 2011 in aceasta localitate.

Pasul nr. 1. Incepem cu prezentarea datelor sta-
tistice despre sporul anual relativ al furturilor din si
de pe vehicule in ultimii ani in municipiu intr-un ta-
bel (tabelul nr. 2).
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Tabelul nr. 2: Sporul anual relativ al evenimentelor de furt din si de pe vehicul
inregistrate in anii 2002-2010 de citre Serviciul de Politie al mun. Gatineau

Anul 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010
Numarul evenimentelor de furt din si
de pe vehicul incep.| -14% | -5% | -14% | -9% | fluct. | fluct. | -12% | fluct.

Contrar aparentelor, obtinerea acestor indici nu da
batdi de cap, caci ei sint, de regula, calculati anual
pentru uz curent.

Pasul nr. 2. Ca urmare a analizei datelor statistice
obtinute, constatam ca exista o tendintd de scadere a
furturilor din si de pe vehicule, care este insa intre-
ruptd de fluctuatii (in anii 2007-2008 si, probabil, n
anul 2010).

Piatra de incercare este faptul ca in ultimul an din
serie, adica 2010, se vadeste o sporire a acestui tip de
crime, care poate fi interpretatd in doud moduri: 1)
s-a manifestat o fluctuatie si 2) s-a sfirgit tendinta de
descrestere si s-a nascut o noua tendinta, de stabilita-
te sau de sporire. Deoarece (a) este vorba despre un
singur an si (b) Tnainte tendinta a mai fost intrerupta
de o fluctuatie care a durat chiar 2 ani (2007-2008),
probabilitatea era mai mare ca in anul 2010 sa se fi
manifestat o fluctuatie.

Pentru mai multd sigurantd, am verificat starea
lucrurilor de la inceputul anului 2011(in acest caz a
fost posibil, cici prognozarea noastra criminologica
s-a desfasurat in luna prier), constatind ca tendinta de
descrestere pare sa se fi manifestat din nou, existind
o scadere a numarului evenimentelor de furt din si
de pe vehicul nu numai fata de anul 2010 (dinainte),
ci si fata de anul 2009 (ultimul an de manifestare a
tendintei).

Criminologul-analist ar face bine, totusi, sa fie pre-
caut, din cauza ca unele tipuri de crime cunosc o vari-
abilitate considerabila in functie de luna anului, ceea
ce am facut si noi. Convingerea noastra a fost Intarita
de urmatoarele fapte, luate impreuna: a) descresterea
se manifestase n toate cele 3 luni (gerar-martisor) ale
inceputului de an, b) descresterea era nu numai fata
de anul dinainte (2010), atins de fluctuatie, ci si fata
de ultimul an al tendintei (2009) si c) descresterea
din primele 3 luni era destul de puternicd pentru a
influenta starea din intreg anul 2011. Altfel spus, toate
datele ardtau o probabilitate mai mare de manifestare,
in anul 2011, a tendintei dinainte, inregistrata pe par-
cursul anilor 2002-2009, desi cu o intrerupere.

Pasul nr. 3. Sporul din anii atinsi de fluctuatii sint
exclusi din calcul, deoarece ei nu sint reprezentativi
pentru tendinta de micsorare a acestui tip de crime din
anii 2002-2009.

Pasul nr. 4. Intrucit dispunem de sporul anual, pu-
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tem calcula sporul mediu anual, care este -11%. La
calcularea mediei statistice, este cel mai bine sa nu
fie luati 1n calcul anii 2002, 2007, 2008 si 2010 (vezi
tabelul nr. 2), adicd media statisticd urmeaza a fi cal-
culatd in temeiul cifrelor care arata sporul anual din
anii 2003, 2004, 2005, 2006 si 2009. Vom sublinia
incd o datd cad media statistica a sporului anual din
perioada care ne serveste drept baza de prognozare
reprezintd probabilitatea cea mai mare de descrestere
a numarului evenimentelor de furt din si de pe vehicul
in anul 2011, fata de anul 2009 (ultimul an reprezen-
tativ pentru tendintd).

Pasul nr. 5. Calculdm numarul apropiat al eveni-
mentelor de furt din si de pe vehicule in anul 2011,
adica calculam cit face 11 % din numarul evenimen-
telor de furt din si de pe vehicule inregistrate in ulti-
mul an de manifestare a tendintei, deci din anul 2009
si obtinem cifra 117, pe care o scadem din cifra 1067.
In acest fel, obtinem numarul estimatoriu al eveni-
mentelor de furt din si de pe vehicul care vor fi, pro-
babil, inregistrate in anul 2011 in localitatea servita
de SPVG, si anume: 950 evenimente de acest tip. In
cazul in care, nu dispunem de datele absolute despre
starea criminalitatii de acest fel din ultimul an de ma-
nifestare a tendintei, putem folosi datele absolute din
unul dintre anii de dinainte, din care deducem situatia
din ultimul an al tendintei, beneficiind de datele des-
pre sporul anual relativ.

Pasul nr. 6. Datele obtinute fac cu putinta formu-
larea deplina a prognozei. Pentru a da o mai mare pre-
cizie, noi putem sa o Intarim cu ajutorul metodei esti-
marii expertilor (aceasta tehnica mai este denumita in
stiinta si extrapolare euristica, spre deosebire de cea
simpla, care este denumitd extrapolare mecanica). in
cazul dat, in calitate de expert am fost noi insine. La
inceputul anului 2011 (dupa cum am spus-o, progno-
zarea a fost desfasuratd in luna prier), se manifesta o
puternicd descrestere a criminalitdtii, mai exact 22 %
in luna martisor si 17 % in lunile gerar-martisor, in
raport cu aceleasi perioade ale anului premergator, n
special a crimelor contra proprietatii: 32 % In luna
martisor si 24 % in lunile gerar-martisor. In temeiul
cunostintelor si experientei noastre, am considerat ca
tendinta generald a crimelor contra proprietatii isi va
lasa urma si asupra furturilor din si de pe vehicul, ceea
ce Tnseamna ca tendinta de descrestere a acestora din
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urma ar putea fi mai vadita decit media statistica din
perioada luatd drept bazd de prognozare. Altfel zis,
noi am presupus ca factorii care determinau o astfel
de scadere a crimelor contra proprietatii vor influenta
si asupra furturilor din si de pe vehicul, plecind de
la ideea cé exista factori determinanti comuni pentru
cea mai mare parte a crimelor contra proprietatii.

Pasul nr. 7. Formulam prognoza noastra crimino-
logica, iatd o modalitate: Este previzibild Inregistra-
rea a mai putin de 950 de evenimente de furt din si de
pe vehicul in anul 2011 pe teritoriul SPVG, ceea ce
constituie o scadere de aproape 11 %.

Pasul nr. 8. Reprezentdm prognoza noastra crimi-
nologica printr-un grafic, pentru a-i acorda mai multa
claritate (graficul nr. 2).

Graficul nr. 2: Evolutia previzibila a furturilor
din si de pe vehicul in anul 2011 pe teritoriul
Serviciului de Politie al mun. Gatineau

Am evidentiat dinamica furturilor din si de pe ve-
hicul din diferiti ani prin diverse culori, astfel incit
sa fie mai usoara distingerea ei anuala.

Tehnica extrapolarii cantitative mecanice prin
procedeul sporului relativ anual, aplicat in cazul
unei tendinte de stabilitate. Prognozarea criminolo-
gicd a criminalitdtii care are o tendinta de stabilitate
poate fi infaptuitd si prin procedeul sporului mediu
relativ anual. Mai spunem o data ca acest procedeu
de prognozare criminologica prin metoda extrapo-
larii este unicul procedeu aplicabil in lipsa datelor
statistice absolute. Propunem, si de aceasta data, o
modalitate de prognozare criminologica prin meto-
da extrapolarii, aplicabila n cazul unei tendinte de
stabilitate, folosind metodologia elaboratd de catre
noi [3].

Demonstratia noastra este fondata pe datele sta-

tistice despre evolutia criminalitatii n mun. Gati-
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Pasul nr. 1. Adunam datele statistice despre di-
namica criminalitatii din perioada luata drept baza
de prognozare si le punem intr-un tabel (tabelul
nr. 3).

Tabelul nr. 3: Sporul relativ anual al criminalititii inregistrate in mun. Gatineau
de catre serviciul municipal de politie in anii 2003-2009

Anul 2003 2004

2005

2006 2007 2008 2009

Sporul anual absolut -1,10% 0,54%

1,24%

0,61% 2,60% -2,71% -0,62%

Pasul nr. 2. Analizdm variatia sporului relativ
anual si constatim ca se inregistreaza o tendinta de
stabilitate a criminalitatii.

Pasul nr. 3. Cautim numarul crimelor in unul
dintre anii care corespund seriei noastre statistice. Sa
zicem ca noi cunoastem ca in anul 2009 au fost inre-
gistrate 14485 de crime. Plecind de la aceastd marime
absoluta si celelalte marimi relative, calculdm mari-
mile absolute pentru ceilalti ani (2008-2002).

Pasul nr. 4. Aplicim metodologia de prognozare
criminologica prin metoda extrapolarii, care poate fi
folositd in cazul unor tendinte de stabilitate, in teme-
iul marimilor absolute (vezi cele prezentate inainte).
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Putem calcula, de asemenea, abaterile maxime pro-
babile.

Pasul nr. 5. Folosind datele care au iesit din calcu-
lele dinainte, formuldm prognoza noastra criminolo-
gica privitoare la numarul cel mai probabil al crime-
lor care vor fi inregistrate in anul 2010.

Pasul nr. 6. [lustram prognoza noastra criminolo-
gica printr-un grafic, pentru a amplifica perceptia per-
soanelor mai putin deprinse cu infatisarile numerice.

Concluzii. Metoda extrapolarii de prognozare cri-
minologica poate fi aplicatd printr-un sir de tehnici
si procedee noi, pe care noi le-am elaborat. Aceste
tehnici si procedee au fost verificate, fiind adeverita
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puterea lor de prevedere si precizia acestora. Tehni-
cile si procedeele pe care le propunem sporesc pre-
cizia prognozelor si fac cu putintd prognozarea cri-
minologica prin metoda extrapolarii de catre cei care
nu au o pregatire analiticd aprofundata si nici putinta
de a infiinta posturi de analist. Verificérile noastre au
confirmat totodatd adevarul teoriei noastre despre
tendintd si fluctuatie [10], avind in vedere faptul ca
noi am folosit-o in desfasurarea prognozelor crimino-
logice prin aceste tehnici si procedee.
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CRIZA CONSTIINTEI DE SINE — FACTOR DETERMINANT
AL COMPORTAMENTULUI INFRACTIONAL

Iuliana FORNEA-STECAILOV,
dr. in psihologie, conf. univ.
Institutul de Stiinte Penale si Criminologie Aplicata

REZUMAT

Ideea fundamentald a abordarii moderne a fenomenologiei conflictelor interpersonale in diverse contexte psihosociale
este directionata spre siguranta, ca acest conflict poate fi gestionat (condus), prin urmare in asa mod, ca rezultatul lui va avea
un caracter constructiv.

Identitatea reprezintd constiinta clard a individualitatii unei persoane, formatd prin integrarea intr-un construct unic a
perceptiei de sine si a perceptiei expectantelor celorlalti fata de propria persoanad” (A. Baban, 2001). Identitatea se constituie
progresiv pe masura organizarii si structurarii informatiilor despre sine, ea ajungand sé includa aspecte legate de caracteris-
ticile innascute si dobandite ale personalitatii, abilitatile si competentele personale, rolurile si statutele sociale, vocationale
si de gender adoptate de individ la un moment dat, modalitatile de interactiune, de comunicare si de rezolvare a conflictelor,
de autoreglare a comportamentului, modalitatile de identificare cu modelele persoanei.

Cuvinte cheie: conflict intrapsihic, conflict interpersonal, constiintd de sine, criza constiintei de sine, fenomenologia
conflictelor, natura subiectiva a conflictelor, interactiunea conflictogena.

CRISIS OF SELF-CONSCIOUSNESS - DETERMINANT
FEATURE OF CRIMINAL BEHAVIOR

Iuliana FORNEA-STECAILOY,
doctor of psychology, associate professor,
The Institute of Criminal Sciences and Applied Criminology

SUMMARY

The fundamental idea of a modern approach to the interpersonal conflict phenomenon with various psycho social back-
grounds is leading to the certainty that this conflict can be managed in such a way that its outcome will have a constructive
nature.

,»The identity represents clear consciousness of a person’s individuality, formed by integration in a singular construction
of self perception and the perception of the expectations of others towards oneself” (A. Baban, 2001). The identity is built
progressively, as information about oneself is being organized and structured, getting to include some aspects connected to
the innate and acquired features of the personality, personal abilities and competencies, social statuses and roles, vocational
and by gender, adopted by the individual at a certain time, interaction methods, communication and conflict solving abiliti-
es, behavior self-regulation, modalities of identification with person’s models.

Keywords: intra psychic conflict, interpersonal conflict, self consciousness, self consciousness crisis, conflict phenome-

nology, subjective nature of the conflicts, conflictual interaction.

serie de cercetari in domeniul stiintei psi-

hologice au evidentiat in calitate de conditii
determinante ale comportamentului deviant si de-
lincvent diverse tulburdri psihice (nepsihotice) si
anomalii comportamentale (M.A. Jlamkuu, JI.H.
Jlrocubid, 1989; O.U. IMunssckas, 1989; H. Ey et al.;
H. Klepel, R.D. Koch; P. Allebeck, C. Allugulander,
1990). In acelasi timp, in viziunea altor cercetitori
(U.C. Jle6emuuckmii, B.H. Msacumes, 1996; U.C.
Kon, 1984; JI.B. CxBopuos, 1989; E.T. Coxoinoga,
1989; IL.[1. Ycnenckwii, 1990; R.B. Burns, 1986), ca-
racterul comportamentului este determinat de functia
constiintei de sine.
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In studiul dat au fost utilizate urmatoarele meto-
de de cercetare: metode teoretice (studiul literaturii,
content-analiza cercetdrii fenomenului, analiza de-
scriptiva); metode psihodiagnostice (Scalele de anxi-
etate S.T.A.L).

In urma analizei psihologice am depistat necesita-
tea de interventie psihoprofilactica pentru tinerii, care
au suportat o serie de evenimente critice existentiale,
iar ca urmare ei pot dezvolta comportamente
infractionale. Tindnd cont de necesitatile psihosociale,
strategiile de influenta asupra tinerilor cercetati, vor fi
orientate spre satisfacerea necesititilor de securitate
psihologica si sociald, spre comunicare si intelegere
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a problemelor lor de subzistenta si suport psihologic
in procesul de adaptare psihosociala si dezvoltare a
constiintei de sine.

Rezultatele cercetirii si discutii: In analiza re-
zultatelor pentru Scalele de anxietate STAI, dupa
Spielberger si Hanina au fost determinate i generali-
zate scalele: starea de anxietate (A stare — anxietatea
reactiva) si anxietatea ca trasaturd a personalitaii (A
- trasaturd). In urma aplicarii scalelor de anxietate am
stabilit, cd subiectii percep stresul destul de des, cu o
frecventd marita in comparatie cu alti subiecti. Menti-
onam faptul, ca tensiunile legate de posibila epuizare
fizica si psihicad, mai ales emotionald a tinerilor, din
unele perioade ale existentei lor le pot provoca o stare
de anxietate si o diminuare a increderii in sine. Deci,
stresul perceput de subiectii esperimentali, poate duce
la cresterea anxietatii-stare a acestora.

Anxietatea ca fenomen psihologic are caracteristi-
cile unei clase de constructe pe care Atkinson le nu-
meste “motive”, iar Campbell se referd la “dispozitii
comportamentale”.

Rezultatele starii de anxietate ca trasatura a perso-
nalitatii, au fost distribuite pe nivelurile de referinta ast-
fel: Nivel 1 (2,5£2,47%); Nivel 2 (60+7,75%); Nivel 3
(37,5+7,65%). Rezultatele ne arata, ca pentru subiectii
experimentali sunt specifice starile de anxietate la nivel
mediu, iar cote mai mari au fost stabilite la starea de
anxietate reactiva, ceea ce ne vorbeste despre faptul, ca
tinerii, ce sunt orientati spre actiuni si comportamente
asociale au asa caracteristici ale stérii psihice, ca: ten-
siune psihologica, neliniste si nervozitate in raport cu
cei din zona de interactiune apropiatd, cu semenii sau
cu maturii, cu care pot contacta direct.

Criza constiintei de sine este un fenomen psihologic
controversat, care necesitd a fi studiat prin prisma as-
pectelor psihologice, sociale, juridice si criminologice.

Interactiunea conflictogend este un proces dina-
mic, care apare intre persoane, atunci cand ele sunt
influentate de situatiile critice existentiale, de factorii
obiectivi sau subiectivi de perceptie sociald, de evalu-
are a situatiei, persoanei sau contextului social.

Din aceste considerente, este importanta studierea
campului fenomenologiei si structura personalitatii in
context existential. Campul fenomenologic este con-
stituit din tot ce este accesibil pentru constientizare.
In structura fenomenologiei este asa componenta,
ca “aria nediferentiald”, care ne aratd ce se intdm-
pla cu granitele (limitele personale) ale contactului
Eu-lui. Constientizarea apare oriunde unde existd
diferentierea ”Eu-lui” de "Nu-Eu”. Aici este important
sd depistam care este focarul (focusul) constientizarii
personale a comportamentului persoanei la momentul
dat. Si doar apoi are loc formarea si conturarea “fi-
gurii” la nivel psihosocial, deci procesului central al
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persoanei (necesitatea sa predominantd la moment),
care influenteaza comunicarea i comportamentul lui
in relatiile cu sociumul. Si acestea nu intotdeauna au
conotatie pozitiva, mai ales in cazul problemelor de
existenta si in situatiile vitale critice, care pot provoca
conflicte interpersonale.

Fenomenologia conflictelor interpersonale este
adesea eronat inteleasa si evaluata de catre participantii
la situatiile de conflict social. Din aceste consideren-
te, am incercat sa explicim punctele de reper, natura
obiectiva si subiectivd a conflictelor aparute la nivel
psihosocial, cat si continutul lor fenomenologic.

Situatia de criza existentiala este explicata
prin circumstantele vitale (de subzistentd) trdite
emotional, care sunt percepute ca o problema psiho-
logica dificila, dificultate existentiald, ce necesita a fi
solutionata sau depasita. In viata de zi cu zi persoa-
na traieste o serie de situatii foarte diferite, iar com-
plexitatea si interactiunea acestora formeaza spatiul
nostru existential actual. Campul fenomenologic al
personalitatii, in viziunea lui Fr. Perlz, fondatorul
Gestalt terapiei este constituit din tot ce este accesibil
pentru constiinta. In aceast context vorbim si de cam-
pul relational al persoanei, in care el scaneaza Self-
ul” si mediul existential al sau, pentru a decide, cum
necesitatea actuald poate fi satisfacuta in contextul
existential dat. Dupa procesul de ”scanare” a sinelui
si mediului, persoana 1si “permite” sa rezolve pro-
blema intr-un mod personal, astfel, aceasta parcurge
urmadtoarele etape: intentia, asimilarea, planificarea
si controlul actiunilor sale, ce duc la satisfacerea
necesitatilor personale.

Cum este rezolvata o “figurda”, o necesitate centara
actuald, numita “gestalt”, persoana iarasi se va Intoar-
ce intr-o stare nediferentiatd si se va orienta spre o
noud dorinta sau necesitate existentiala.

Termenul de “situatie existentiald” in psihologie
este prezentat controversat, din aceastd cauza b. ®.
JlomoB (1984) 1n lucrarea sa de referinta privind pro-
blemele metodologice si teoretice ale psihologiei a
apreciat una din cele mai importante sarcini ale psi-
hologiei — elaborarea metodelor si mijloacelor de de-
scriere si analiza a situatiilor existentei umane.

In acceptiunea sa moderni, continutul “situatiei”
existentiale se cere a fi cercetat in context social-psi-
hologic. n acest sens, cercetitorul Emenbszos 0. H.
(1987) a descris efectul participarii directe a persoane-
lor la contextul situational si experientele de subzistenta
al lor, ci nu in afara acestor contexte [5, p. 56-63].

Personalitatea tinerilor cercetati se configureaza
pe mai multe aspecte, dimensiuni si trasaturi, dintre
care analizdm 1n prim plan anxietatea ca dimensiune
specifici a structurii psihice. in domeniul psihologiei
interpretarea starilor, trasaturilor anxioase a capatat
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valente freudiene sau teoretico-fenomenologice in lu-
crarile lui Rogers si May. Cele mai ample cercetari in
domeniul psihologiei clinice verifica relatia anxietatii
cu celelalte functii psihice cum ar fi: adaptarea, facto-
rii motivationali, functiile cognitive i psihopatologia
personalitatii. Abordarea anxietatii din perspectiva
psihologiei personalitdtii marcheazd importanta tra-
saturilor de personalitate, reactiile la stres, probleme-
le existentiale critice si starile de anxietate.

Nivelul scazut al constiintei de sine demonstreaza
prezenta fundamentelor psihologice ale dezadaptarii
social-psihologice 1n sens larg al cuvantului, iar in
sens opus, nivelul Tnalt — este un factor si o conditie
determinanta a procesului reusit de adaptare si sociali-
zare a personalitatii. A fost demonstrat, de specialistii
in psihologie si sociologie a personalititii, ca functia
de constiintei de sine determind (influienteazd) direct
nivelul de adaptare social-psihologica.

Tulburarile functiei de constiintda este o componen-
td importanta in geneza comportamentului deviant al
tinerilor, conditionata de prezenta tulburarilor de per-
sonalitate. Nivelul constiintei de sine caracterizeaza
gradul de maturitate mentald a unei persoane, nivelul
scazut al careia este combinat cu un risc crescut de a
dezvolta tulburari psihopatice si comportament devi-
ant. Efectul cel mai pronuntat asupra autoreglarii com-
portamentului il au dezvoltarea proceselor cognitive
ale constiintei (ce duc la autoaprecierea adecvata).

Din punct de vedere emotional, principalul rezul-
tat al unor procese dinamice este anxietatea, acest
semnal are rolul de a mobiliza organismul. In prin-
cipiu, deci, anxietatea subiacentd SGA-ului are o va-
loare adaptativa pozitiva. Exista Insd un punct critic,
valabil de la un individ la altul, peste care anxietatea
afecteaza negativ raspunsul subiectului la factorii de
stres, ea devenind dezadaptativa, ,,paralizantd”. Vul-
nerabilitatea oscileaza de-a lungul timpului, datoritd
unor conditiondri extrinseci (cumulare de stresori §i
epuizare, reducerea retelei de suport social) si intrin-
seci (oscilatia bio-psiho-ritmurilor, crize ale ciclurilor
vietii ), astfel Incat exista perioade cu vulnerabilitate
crescutd sau scazutd (non-vulnerabilitate).

O persoand vulnerabild ajunge la o stare de tul-
burare patologica somatica sau psihica, In urma in-
terventiei unor factori circumstantiali — situationali.
Multiple studii semantice au aratat ca tulburarea per-
sonalitatii exprima fixarea sau oprirea temporara la
nivelul structurii psihice a procesului de vulnerabili-
tate (Zuckermann, 1998).

Pe langa trasaturile specifice fiecarui tip de per-
sonalitate particular - patologica ce o caracterizeaza,
prin stilul specific de relationare interpersonal - soci-
ala, prin comportament si expresivitate, in cele mai
multe cazuri se poate identifica §i un ansamblu de
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caracteristici, ce indica vulnerabilitatea subiectului,
inteleasa ca problema de dezvoltare spre o maturitate
armonioasa (Lazarescu, 1994).

Deci, vulnerabilitatea poate fi considerata o rezul-
tanta din cumularea factorilor genetici, a influentelor
din perioada perinatald, precum si a factorilor orga-
nici, psihosociali postnatali si in special a celor ce ac-
tioneaza in primii ani de viata, putdnd vorbi astfel de
o vulnerabilitate directd si una sociala (dobanditd), in
contextul existentei sociale.

Daca excludem factorii genetici, intelegem ca fac-
torii psihosociali isi au amprenta prin procesele de
influentd asupra comportamentul tinerilor, ce ajung sa
realizeze acte antisociale, iar uneori inractiuni, care
sunt rezultatul proceselor de manipulare.

A. Mucchielli identificd manipularea pozitiilor,
normelor si relatiei, iar apoi si alte tipuri de manipu-
lari: a contextului normelor; a contextului relatiilor
(sunt circumscrise aceluiasi scop); a contextelor fizi-
ce, spatiale si temporale [3, p. 335].

In acest context, sunt importante fatetele mani-
pularii psihosociale ale indivizilor, ce conduc spre
un comportament infractional sau cele, ce maschea-
za componentele invizibile ale situatiei existentiale
si sporesc supunerea indivizilor la normele de grup
“delincvente” sau duc la manipularea acestora prin
presiune psihologica spre acte antisociale. Din punct
de vedere etic, tehnicile psihosociale de supune-
re fard presiune sau de manipulare ridica o serie de
probleme, ce necesita a fi solutionate. Sunt necesare
masuri de protectie psihicd a indivizilor, grupurilor si
colectivitatilor umane.

In acest sens ar trebui orientate cercetdrile psiho-
sociologice si criminologice: spre elaborarea unor
strategii de sporire a rezistentei persoanelor fatd de
tentativele de manipulare comportamentala.

Ideea fundamentald a abordarii moderne a feno-
menologiei conflictelor interpersonale 1n diverse con-
texte psihosociale este directionatd spre siguranta,
ca acest conflict poate fi gestionat, prin urmare in
asa mod, ca rezultatul lui va avea un caracter con-
structiv [10, p. 331]. Printre multitudinea de situatii
existentiale Tn mod deosebit se evidentiaza acele,
care pot fi evaluate ca fiind critice, ce trebuie sa fie
solutionate sau depasite.

in lucrarea sa “Psihologia triirilor emotionale”,
dedicata cercetdrii situatiilor critice, traite de oameni
prin experienta sa vitala, F. Vasiliuc analizeaza patru
definitii de baza, cu care opereaza psihologia: stress,
frustrare, conflict si criza. Diverselor tipuri de situatii
critice corespund diferitelor zone ontologice, asa cum
autorul coreleaza conflictul cu aria ontologica a lumii
interioare a persoanei, iar aria ontologica a crizei este
viata ca un tot intreg [10 p. 190].
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Tab. 1. Tipologia situatiilor critice (Bacumok ®., 1984)

A TIPUL
CAMP TIP DE NECESITATEA
ONTOLOGIC ACTIVISM INTERNA CONDITII NORMALE | SITUATIILOR
CRITICE
”Vitalitate” Activitatea vitald a | ”Aici si acum” satisfa- | Realitatea directa (imedia- STRESS
organismului cerea necesitatii ta) a beneficiilor de viata
Atitudine de viata Activitatea Realizarea motivului Dificultate FRUSTRARE
diferita
Lumea interna Congtiinta Coordonarea interna Complexitate CONFLICT
Viata ca un tot Vointa Realizarea sensului | Dificultate si complexitate CRIZA
intreg vietii

O serie de dificultati sau probleme vitale, ce pro-
voaca trairi emotionale evidente sunt explicate prin
notiunea de stres. Intr-o masura sau alta un nivel sau
altul de trdire a stresului este caracteristica pentru
orice situatii existentiale critice.

Conflictele interne si crizele sunt explicate ca
procese emotionale de scurtd sau de lungd durata,
mai profunde, ce sunt legate de problemele psiho-
logice si sociale mai semnificative pentru individ. O
serie de cercetari au studiat constiinta de sine, carac-
teristicd adolescentei ca fiind legata de tulburari de
comportament, de dezvoltarea lor patocaracterologi-
cd, uneori cu proiectia psihopatiilor si consecintele
traumatismului cranio - cerebral, corelate cu psiho-
patizarea personalitatii. Dar a fost determinat, ca la
adolescentii cu patologia data (in comparatie cu per-
soanele sdnatoase mintal) dezvoltarea constiintei de
sine este incetinitd sau blocata pe la varsta de 12-13
ani §i dinamica dezvoltarii constiintei este de fapt
absenta. Adaugator, au fost cercetate particularitatile
tulburarilor constiintei de sine in functie de acce-
soriul nozologic al bolii si greutatea deficientelor
psihopatice. De asemenea, a fost determinat, ca tul-
burarea acestei functii slab coreleaza cu tipurile de
deficiente psihopatice, insa sunt strans legate de di-
ficultatea manifestarii lor clinice.

Conform orientdrii psihologice, crima este un
fenomen psihopatologic, produs de nevroze sau de
isterie, precum si de dezechilibru psihopatologic,
aceasta deriva din anomalii sau anormalitati psihice.
Toate opiniile cercetdtorilor in domeniu, se rezuma la
conceptia psihopatologica a crimei, deci contureaza
teoriile psihopatologice ale crimei. Aceste anomalii
tulbura echilibrul psihic §i mintal al individului, dar
nu-l distrug. Asa ca, criminalul nu este un alienat,
ci un dezechilibrat, neurastenic, nevropat, maniac,
isteric, epileptic, degenerat, nebun moral, etc.

Aceste anomalii reduc posibilitatea prevederii,
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Aceste trasaturi sunt forte care regleaza, selectionea-
za si proportioneaza actele umane. Individul la care
aceste forte lipsesc, nu are putere psihica si libertate
in deciziile si actiunile sale. Problema imputabilitatii
si responsabilitatii la acesti indivizi, care, in opinia
unor penalisti (de ex., Prins), se gisesc in zona in-
termediard — zona intre indivizii normali §i indivizii
complet anormali, este foarte dificila, atat din pdv. al
diagnosticului, cat si al tratamentului. In aceastd or-
dine de idei, este indiscutabila influenta anomaliilor
psihice si mintale asupra criminalitatii, insd impor-
tanta acestora trebuie redusa la justa lor valoare.

Anomaliile psihice nu sunt, totusi, unica explica-
tie a crimei. Acestea fac parte din factorii individu-
ali ai criminalitatii, dar nu sunt factori exclusivi sau
predominanti ai acesteia.

Cercetatorii care au studiat constiinta de sine
a personalitatii, asa ca: JI. C. Bwrorckuii, B. B.
Crommu. A. A. bonanes, U. C. Kon, b. I. AHannes,
JI. N. boxoBuy, A. H. JleonTses, s.a., nu au reusit
sd formeze o conceptie unica privind fenomenul
de constiintd de sine, prezentind diverse tratari ale
acestuia, acestia au reprezentat constiinta de sine
ca o formatiune multinivelara. B. A. fxoB si U. C.
Kow au elaborat si prezentat structura constiintei de
sine in patru niveluri conturand ”Conceptia de Eu”
in care toate nivelurile sunt interdependente din pdv.
functional si in acelasi timp sunt autonome, cu toa-
te acestea ei admiteau faptul ca Intre aceste niveluri
pot aparea contradictii si conflicte, ce pot influenta
comportamentul [6; 7; 10].

HN. N. YecHokosa a propus sa fie deosebite 2 ni-
veluri, In care a utilizat criteriul de coordonanti a
cunostintelor despre sine, iar metodele de determi-
nare a acestor niveluri sunt perceptia de sine, auto-
observarea, autoanaliza si intelegerea sermnificatiei
proprii.
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Identitatea personald reprezintd constiinta clara
a individualitdtii unei persoane, formatd prin inte-
grarea intr-un construct unic al perceptiei de sine si
al perceptiei expectantelor celorlali fatd de propria
persoand” [A. Baban, 2001].

Cercetarile In domeniul dat vor conditiona pri-
mirea rezultatelor teoretice si practice, care permit
interpretarea genezei comportamentului deviant si/
sau delincvent, ca una din manifestarile tulburarii
functiei de constiinta.

Concluzii:

Analiza si compararea rezultatelor, ce reflectd
cercetarea problemelor, ce tin de abaterile de com-
portament, cat si cele legate de criza de constiinta a
tinerilor, permite sa constatim:

1. Functia constiintei de sine la tinerii cu com-
portament deviant (inclusiv si cel delincvent) nu
este suficient de cercetata, iar cercetarea ei in ca-
drul bolilor mintale prezinta sarcina psihiatriei an-
tropometrice moderne. Paradigma antropometrica
este orientatd spre studierea subiectului cunoasterii
(omul), deci spre studierea rolului omului in expli-
carea experientei si trairilor experientiale ale acestu-
ia (3. A. CopokuHa).

2. Congstiinta de sine poate fi unul din factorii
importanti, ce determind formarea comportamentu-
lui dezadaptativ si/sau infractional la tineri.

3. Pentru cercetarea rolului In geneza si proiectia
comportamentului infractional, este necesara elabo-
rarea metodelor si tehnicilor speciale, care sa permi-
ta evaluarea nivelului de criza al constiintei de sine
la subiectii experimentali.
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Drept constitutional
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OKPEMI ITPOBJIEMHU PO3POBKU CTPATEI'TYHUX AKTIB
B YKPAIHI: KOHCTUTYIIIMHO-ITPABOBUM ACIIEKT

Inna BEPHA3IOK,
KaHAWAAT IOPUINYHUX HayK,
panuuk 3actynHuka [onoBu HamioHansHOTO areHTCTBa 3amo0iranHs KOpymiii

AHOTALIA
B crarti migiiMaeThCcs OHA i3 aKTyaJIbHUX MPoOJIeM Cy4acHOi HAyKH KOHCTUTYIIIIHOTO IpaBa — MOPSIOK PO3POOKH
CTpAaTETiYHNX aKTiB Cy0’€KTiB BIaIHUX TIOBHOBAXXCHD B YKpaiHi. BU3Ha9aeThCs mporieypa Ta XapakTepu3yIOThCS OCHOBHI
eranu po3poOKM cTpareriyHux akTiB BepxoBnoi Pamu Ykpainm, [Ipesunenta Ykpaiau ta KabGinery MinicTpiB Ykpainu;
MPOBOJUTHCS aHANI3 KOHCTUTYLIITHO-IPABOBOIO PEryJIIOBaHHS MPOLEAYPU PO3POOKH PI3HUX BUJIB CTPATEriYHHUX aKTiB;
BUSIBIISIIOTHCS] OCHOBHI HEJIOJIKH Ta MPOTAIMHH MPABOBOTO PETYIIOBAHHS Y 1M cdepi Ta po3poOIeHO psiJi MPONO3HUIIIH, SIKi
CHpsIMOBaHI Ha YJIOCKOHAJICHHS HAaI[lOHAJILHOTO 3aKOHOJABCTBA, SIKE PETYJIIOE IIPOLEYPy PO3pOOKH CTpPATETUHHUX aKTIB.
KunrouoBi ci10Ba: cTpateriynuii akt, cy0’€KT BJIaJHUX IOBHOBaKEHb, PO3POOKa, AepKaBHE IUIAHYBaHHS, IPOrHO3YBaH-
HS, MOHITOPHHT.
SUMMARY
The article up one of the urgent problems of modern science of constitutional law —establish strategic acts of government
entities in Ukraine. Determine the procedure and characterized the main stages of the development policy of the Verkhovna
Rada of Ukraine, President of Ukraine and the Cabinet of Ministers of Ukraine; analyzes the constitutional and legal
procedures regulating different types of strategic development regulations; are major deficiencies and gaps of legal regulation
in this area and has developed a number of proposals aimed at improving national legislation governing the procedure for

developing policy instruments.

Keywords: strategic act, an authority, the development procedure, public planning, forecasting, monitoring.

HOCTaHOBKa npodiaemu. Baxnuum eramnom
[IPaBOTBOPYOI [iSUIBHOCTI CyO’€KTIB Biaj-
HHUX IIOBHOBA)XEHb BUCTYIA€ PO3pOOKa Ta IPUHHATTS
BiJIIOBIIHUX aKTiB, y TOMY YHCJi aKTiB CTparerid-
Horo xapakrepy. Ha nanomy erari BupimyeTbcs psig
[UTaHb, HAJEKHE ONPALIOBAHHS SKUX B IOJAJIBIIO-
MY TO3HA4Ya€eThCsl Ha €(EeKTUBHOCTI NPUHHATUX aK-
TiB, peaJbHOCTI Ta PE3yIBTATUBHOCTI 1X BUKOHAHHS.
Kpim Toro, came Ha erami po3poOKH BiOyBaeThCs
Y3TOIDKEHHS PI3HUX aKTiB MiX CO0O0, 3IIHCHIOETHCS
nepeBipKa iX BiJIOBiTHOCTI BUMOT'aM 3aKOHOJIABCTBA,
IIPOBOAUTHCS BIAIOBIAHA EKCIIEPTH3a Ta MOHITOPUHT
TOLIO.

Po3pobka cTpareriyHuX axTiB, SKi MalOTh QopMy
HOPMAaTHBHO-IIPABOBOTO AaKTa, 3IIMCHIOETBCSA 3 JO-
TPUMaHHSM MNPOLEAYPH, BU3HAYEHOI IJIsl BiAMOBix-
HOi (hopMH HOpPMAaTHUBHO-TIPaBOBOIO akTa. BogHouac,
JesIKi aKTH CTPATEriyHOTrO XapakTepy NpUMaroThCs
B 0COOTMBOMY MOPSAKY, SIKUI 4iTKO HE MPOMHCAHUH
y 3aKOHOJABCTBI YKpaiHH. 30Kpema, 10 TaKuX aKTiB
BiTHOCSITBCA: yToJla MPO yYTBOPEHHS KOAMIIil Jemy-
TaTchbkux (¢pakuiil, nociaanus [Ipesunenra Ykpainu,
cTpareriuHi akTH y cdepi HalioHambHOI Oe3IeKH,
IIporpama nismpHOCTI Kabinety MiHicTpiB Ykpainu
Ta nedKi 1HI.

IUNIE 2017

AKTyanbHicTh TeMH. TakuM YMHOM, 3BayKarOuu
Ha Te, II0 NPaBOBAa BU3HAYCHICTH MPOLEIYPH PO3-
pPOOKHM cTpareriuHuX axTiB 0e3mocepeHbO BIUIMBAE
Ha 1X e(DeKTUBHICTh, BUHUKAE HEOOXIIHICTh y MPOBE-
JIEHHI BCEOIYHOTO aHaIli3y KOHCTUTYIIITHOTO 3aKOHO-
JaBCcTBA Y cepi perynoBaHHs MPOLEeIyPH PO3POOKH
CTpaTeriyHUX aKTiB Ta BU3HAUYCHHS HANpPSIMKIB HOTO
YAOCKOHAJICHHS.

OTxe, METOIO CTaTi € IOCTAaHOBKA Ta BUPIIICHHS
TEOPETUYHUX Ta MPAKTUYHUX MPOOIeM, OB’ SI3aHUX
13 po3poOKoI0 cTpaTeriyHux aktiB BepxoHoi Pamn
Vkpainy, [Ipesunenra Yipainu ta KaGinery Mini-
CTpiB YKpaiHu.

[t nocArHEeHHS OCTABIEHOI METH Oy/IM BUKOHA-
Hi HACTYTIHI 3aBJaHHS:

- BU3HAYEHO Ta OXapaKTEPHU30BAHO OCHOBHI €Ta-
I PO3POOKH CTPATETIYHUX AKTiB MapIaMeHTY, [JIaBH
JepKaBu Ta ypsay;

- TIPOBEICHO aHaJi3 KOHCTUTYLiHHO-IPaBOBOTO
PETyIIOBaHHsS MPOLENypH PO3POOKH PI3HUX BUAIB
CTpaTeriuyHMX aKTiB;

- BUSIBUTH OCHOBHI HEIOJIIKM Ta MPOTAJUHM Tpa-
BOBOT'O PEryJIIOBaHHS y AOCHTIKyBaHil cdepi Ta pos-
POOUTH PAI NPOMO3ULLIH, COPIMOBAHUX Ha YIOCKOHA-
JICHHSl HalllOHAJIbHOTO 3aKOHOIABCTBA, SIKE PErYIIOE
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MPOLEeaYpy PO3POOKH CTpATETiYHHUX aKTiB CyO’ €KTIB
BJIaJHUX TOBHOB)KCHb.

OO0’eKTOM JOCHIKEHHSI € TEOPEeTHUYHI Ta Tpak-
TUYHI TTPOOJIEMHU, TIOB’s3aHi 13 BU3HAYCHHSM TIPOIIe-
IypH PO3pOOKH CTpaTEriuyHKX aKTiB B YKpaiHi.

[IpeameroM nOCHIIKEHHS € CUCTEMa MPaBOBHX
HOPM KOHCTHTYHIHHOTO 3aKOHOAABCTBA, IO peria-
MEHTYIOTh TIPOLIEAYPY PO3POOKHU CTpaTETiYHUX aKTiB
Bepxosnoi Pagu Vkpainu, IIpesunenra Ykpainu ta
Kabinery MiHicTpiB YkpaiHu.

Buknagenns ocHoBHoro marepiany. [Ipoueny-
pa pO3pOOKH CTPATETiYHOTO aKTa PO3MNOYNHAETHCS
icIisl TPUHHATTS BiJMOBIIHOTO PILIEHHS CY0’ €KTOM
BIIaJJHUX TIOBHOBa)XXKEHb a00 SIKIIO MPUHHATTS CTpa-
TeriyHoro akra nepeabdadeno Koncrurymiero abo 3a-
KOHaMHU YKpaiHu.

[poriec po3poOKu BKIIOYAE BUPILICHHS psay
OpraHi3amiifHUX, MPAaBOBUX, TEXHIYHMX Ta IHIIMX
NUTaHb Ta BKJIFOYAE TaKi eTamu, siK: 1) BU3HauUCHHS
cy0’€eKTiB po3po0KH (pobouoi rpymn); 2) 3aiiicHeHHS
MOHITOPHUHTY TIOTOYHOI CHTYyallii Ta MPOrHO3yBaH-
HS OYiKyBaHUX PE3YJbTaTiB; 3) MiATOTOBKA MPOEKTY
CTpaTerivHoro akra; 4) onpaioBaHHs MPOEKTY aKTa
(poBeieHHS €KCTIEPTH3H, ONPAIIOBAHHS HA BiAIO-
BITHICTh MIXHApPOJHUM 3000B’si3aHHSAM Ta iH.); 5)
NPOBEJICHHST KOHCYJBTAIlil 3 TPOMaJICHKICTIO y BU3HA-
YEHHMX BUIIaJKaX; 6) 0CTaToYHE O(OPMIICHHS MPOCK-
Ty aKTa Ta CyMpOBIIHUX JOKYMEHTIB Ta HaPaBJICHHS
HOro Ha po3INIAJ] BIAMOBITHOIO Cy0’€KTa BIIAJHHUX
MIOBHOBa)XCHb.

IIpu oMy BapTO 3a3HAYMTH, IO PO3POOKA OyIh-
SIKOTO CTPATETIYHOTO aKTa epedadae onpamtoBaHHs
3HAYHOTO MacwBy iH(pOpMAIlil, MpOBECHHS 11 aHaTi-
3y Ta y3araibHeHHs. Tomy, sIK IPaBmIIo, JI0 TPOIeCy
PO3pOOKH CTpaTETiYHNX aKTiB 3aIydaroThes CIellia-
JICTH Ta eKCIEPTH Y Pi3HUX cdepax, a TAKOK MpalliB-
HHUKH OpPTaHiB 3a0€3MeYeHHS JisUTbHOCTI MapiIaMeHTy,
IJIaBHU JICPKABH Ta YPSIY.

30KkpeMa, JI0 MiITOTOBKH IOPIYHUX MociiaHb [Ipe-
3uieHTa YKpainu 1o BepxoBHoi Panu Ykpainu 3amy-
yaroThcst Kabiner MinicTpiB Ykpainu, Panga Haitio-
HaJIbHOI Oe3rneku 1 000poHH YKpaiHu, OKpeMi MiHic-
TEpCTBa, iHIII HEHTPaIbHI Ta MICLEBI OPraHU BHUKO-
HaB4YO1 BJIa/Iv, HAyKOBi 3akiaan HamioHanbHOT akaze-
Mii HayK 1 rajdy3eBHX akajaemiil HayK YKpaiHu, BU€HI
ta (axiBii. be3nocepenaHe KepiBHUIITBO PO3POOKOIO
MIPOEKTY MIOPIYHOTO MOCTaHHs 37ikcHIoe [IpesnmenT
VYkpainu [1]. Harpuknan, ais OiATOTOBKH MIOPITHO-
ro mocnauas 10 BepxoBHoi Pangu Yipaiau y 2017 p.
Poznopsimkenusam [Ipesuaenta Ykpainu Oyiao yTBO-
peHo pobody TPymy y CKIaal YOTHPHAIISITH 0Ci0 — B
OCHOBHOMY TIpaIliBHHKIB AnminicTpartii [Ipe3ungenra
Ykpaiau, #0T0 pagHUKIB Ta KOHCYJIETAHTIB [2].

Yactunoro 2 § 5 Permamenty Kabinery MinicTpi
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VYkpainu Takox mnepenadadeHo, Mo Uit po3poOIeHHs
npoekTy IIporpamu misieHOCTI Kabinery MiHicTpiB
VYkpaiau yTBOproeThes pododa rpyma [3].

Ha pobouy rpymy mokIamgaeTscs BiATOBITANb-
HICTB y BIIBEJIEHI CTPOKH MiATOTYBATH SIKICHUH TPO-
eKT CTpaTeTidYHOr0 aKTa, MPOBIBIIM BCi HEOOXiTHI
aHAIITAYHI, MOJEIIOIOY] Ta 1HII 3aX0Jd, Ta IIOJaTH
03HAYCHUN TPOESKT Ha PO3IJILA Cy0’ €KTa BIATHUX T1O-
BHOBaXkeHB. OHAK, po3po0Ka JESIKUX BHIIIB CTpaTe-
TYHUX aKTiB (HANPHUKIA, YTOAH MPO YKIAJAECHHS KO-
ammii KemyTaTchKuxX (pakiiif) yCKIaTHIETbCA TUM,
IO Y 3aKOHOJABCTBI YKpaiHM HEBPEryJlbOBaHA Mpo-
meaypa ix po3poOKH.

3okpema, sk 3a3Havac 3 boro npusoay B. /1. Uyoa,
BIICYTHICTh CTQJIMX TPAIHIHA 1 YITKOI HOPMATHBHO-
MPaBOBOi pETIAMEHTAIlli CTaTyCcy IapilaMeHTCHKOT
KOQIIII1 3yMOBJIOE IUTIOPAIi3M IAXOAIB A0 PO3y-
MiHHSI BiJIITOBITHUX KOHCTUTYIIIHHUX HOPM, YHACIi-
JIOK 9OTO TPOIIeC YTBOPEHHsI Koamiliii y BepxoBHiit
Panmi Ykpainn pi3HUX CKIMKaHL XapaKTEPH3yBaBCS
HEBH3HAUCHICTIO ¥ HECTaOUIBHICTIO, IO 3YMOBIIIOE
TTOCTIHHI TTOMITHYHI KPU3H 1, SIK HACITOK, HEMOXKITH-
BICTh HAJIKHOTO (PYHKIIOHYBAaHHS 3aKOHOJABYOI Ta
BHKOHABYOI Biaawm [4, c. 79].

Tax, BimmosigHO 1m0 cT. 83 KoncTuTymii Ykpaiam
YKIIQJEHHIO YTOIU PO YTBOPESHHS KOAJIIIIi TeImyTar-
CBhKUX (pakiii Tepeaye Y3TOMKEHHS IONITHIHUX
MO3UIIill, OAHAK, HE YTOYHEHO MPOUEAYPY TaKOTO
Y3TOKeHHS, a camMe: HE BH3HAYEHO, XTO 1 B SIKOMY
TIOPSIIKY Mae€ iHIIiFOBaTH YTBOPEHHS KOAIIIii, 1 BiJl-
TTOBITHO, YKJIQJICHHS YTOIN PO KOATIIit0; IKi CTPYK-
TYpHI €JIEMEHTH TOBHHHA MaTH KoajiIliifHa yroma
Ta iH. ToMy maHuif TPOIEeC YaCTO XapaKTEPHU3YETHCS
0€3CHCTEMHICTIO Ta XaOTHYHICTIO.

BonHouac, 3Bakaroun Ha Ba)KJIMBE 3HAYEHHS KO-
amimitaoi yromm, sika GakTHIHO Mae OyTH OCHOBOIO
IUIST PO3POOKH 1HIMX CTPATETiYHUX aKTiB, OCKIIBKA
BOHA 3HAXOAWUTHCS Ha BUIIIH MO3MITT B iepapXii cTpa-
TeTiYHUX akTiB, B Permamenti BepxoBroi Paan Ykpa-
THE HEOOX1HO OLIBI YiTKO BU3HAYHTH MPOLECTypy Il
po3po0ku. B CBOIO "Wepry, y3romKeHHS MOTITHIHHIX
TTO3HUIIIH TTOTpedye TOTPUMAHHS TICBHUX YMOB.

Tax, B. /1. bpornikos ta O. I. CTrenanenko 3a3Ha-
YaloTh, 0 GOPMYBAHHS MPABJITIOL KOAIIIii BUMarae
Bix il yJacCHHKIB TOTPUMAHHS TaKHX YMOB: IOIIYKY
OCHOBHHUMH TOJITUYHUMH OJTOKaMH TIPUPOTHHUX CO-
FO3HUKIB JUISI CHUTHPHOTO (OpMYBaHHS TapiiaMeHT-
CBbKO1 OUTBIIOCTI; IMOPO3YMIHHSA MK COIO3HHKaMHU
CTOCOBHO OCHOBHHUX HAIpsMIB Ta IIiJiell MaltOyTHHOT
TSUTPHOCTI; PO3MOALUT MOCaj y KOANIMIHHOMY Ypsii
Ta y3Tro/pKEHHS POrpaMu HOTo AisUTBHOCTI [3, ¢. 6].

3apyOikHiI HAyKOBIII BiAMI4alOTh KiJbKa KIIFOYO-
BHX (haKTOpiB, IO CIPUSIOTH (HOPMYBAHHIO YCITIIITHOT
Koamimii: 1) BaKJIIMBO OKPECIHTH IHTEPECH CTOPIH
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(y4JacHHKIB Koamilii), 4Oro MOXXHa JOCSTTH Yepes
HepopManbHi ab0 TpsiMi KOHTaKTH; 2) y XOIi mMif-
TOTOBKHM JI0 TIEPETrOBOPIB, KOKHA CTOpPOHA MOBHHHA
PO3pOOUTH JTOKYMEHT 3 OKPECICHHSIM MapTiiHUX I10-
3ULIH 3 KIIOYOBUX MUTaHb, IO J03BOJIHTH BU3HAUH-
TH, B IKHX MMUTaHHSIX YYACHUKH MaiOyTHBOT KOAMIIIii
MAaroTh OJJHAKOBI MOTVISAIH, & B SKHX PO3XOISATHCA, 110
B CBOIO HEPry, MOJETHINTh MPOLEC BEACHHS MEpero-
BOpIiB; 3) AJsl BEJCHHS TIEPETOBOPIB MPO YTBOPEHHS
KOAJIIT Ta yKJIaJIcHHS KOAIIIHHOT yroau JOUiIIbHO
chopmyBaru neperoBopHy rpyiy. [Ipu pomy kparie,
AKIIO JIiiepu mapTii He OpaTUMYTh Y4acTh B TIEpEro-
BOPHOMY TIPOIIECi, OCKUIbKA BOHH MOXXYTh BCTYIIHTH
Yy HEPErOBOPHU, AKIIO NIEPETOBOPHUIN MPOLIEC 3alIe Y
«TITyXui Ky [6].

Takum arHOM, JJIS TOTO, II00 MpoIIeIypa pPo3poo-
KH CTPAaTerivHoro akra Oyina e(heKTHBHOIO, a CaM aKT
— AKICHUM, JIOUJILHUM € YTBOPEHHsI poO0Y0i rpymnwu,
Ha SIKy IMOKJIaJaTUMEThCS BiJIIIOBIIAIBHICTD 3a PO3-
poOKy BIAMOBITHOIO aKTa, Ta sKa, 32 HEOOX1IHOCTI,
3IificHIOBaTUME Horo JoompamntoBaHHs. [Ipu mpomy
BaXJIMBUM € CKJIaJ poO0oYOi TPymu, A0 SIKOI MaloTh
YBIATH CHEIaJIICTH Ta EKCIEPTY Y HeOOXiIHUX cde-
pax, a 3a HEOOXIMHOCTI — MPEACTaBHUKUA TPOMAJ-
CBKOCTI.

JIst miATOTOBKM CTPATEriuHOro akta podoua rpy-
na (po3poOHMK) MOXKE 3BEPTATHUCS JIO HIIKUX OPraHiB
Ta iX MOCaZ0BUX OCI0 3 METOIO OTPUMaHHs iH(pOpMa-
11, IHIINX pecypciB, HEOOXiTHUX JIJIs pO3pOOKH aKTa,
MIPOBEJICHHS aHAJTi3y Ta MOHITOPHHTY BiJIOBIHOT iH-
(opmariii, 1o BUCTYIa€ HACTYITHAM €TaIOM TIPOLIECY
PO3pPOOKH CTPATETIYHOTO aKTa.

VY 3akoHompoekTi «IIpo aepkaBHe cTpaTeridyHe
TUTaHYBaHHS» MOHITOPUHT BU3HA4Ya€ThCs AK 30ip,
CHUCTEMaTH3allisl, TPOBEACHHS aHaJli3y 1 y3arajibHeH-
Hs 3BITIB Ta 1HINOI iH(OpMAaIlii MPO XiJ BHKOHAHHS
JIOKYMEHTIB JIEp>KaBHOTO CTPATETiYHOTO TIaHyBaHHS
JUTsL 3a0e3TeveHHs] HaJeKHOT0 Ta CBOEYACHOTO JIO-
CSITHEHHS OYIKYBaHHX pe3yNbrarTiB [7].

3okpema, B Ykasi [Ipe3nnenta Ykpaiau «IIpo mro-
piuni nocnanns [Ipesunenrta Yipainu 1o BepxoBroi
Pamn Ykpainm» 3a3Ha4acThCs, MO po3poOKa Mopid-
Horo nocnaHHs IIpesunenra Ykpainu 1o BepxoBHoi
Pann Ykpainu npo BHYTpILIHE 1 30BHIIIHE CTAHOBH-
e YKpaiHu 3MIHCHIOETHCS] Ha OCHOBI OZICpyKaHUX Ma-
TepiaiiB, X aHaJi3y 1 y3arajdbHEeHHA. B cBoio uepry,
MIPOBENICHHS CUCTEMHOTO aHaJIi3y CTaHy CIpaB y cde-
Pl CBOET MISITEHOCTI 3MIHCHIOETHCS KOXKHUM 3 JCPIKaB-
HUX OpPTraHiB Ta HAYKOBHX 3aKJIa/iB, AKi IIepelaloTh B
YCTaHOBJICHI CTPOKH A0 AmminicTparii [Ipe3nnenTa
YKpaiHu y3araibHEHI Marepiajiv i BHOCSTH MPOMO3H-
IIii 1II0/10 BHUPIMIEHHS HASBHUX TIpooseM [1].

[ToniOHMiI TOPSIMOK IMATOTOBKU TepeadavdeHmid
mono IIporpamu misutbHOCTI Kabinery MiHicTpiB
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VYkpainny § 5 Permamenty Kabinery MinictpiB Ykpa-
ian. Ilepenbaueno, mo unenn Kabinety MinicTpis
MOJA0Th POOOYii Tpymi 3 PO3pOOIIEHHS MPOEKTY
IIporpamu nismeHOCTI Kabinety MinHicTpiB mpomno3u-
1ii, B IKUX 3a3HAYAIOTHCS CTpATEeriuHi I, mpiopH-
TETH Ta 3aBJaHHS y BIAMOBiMHIN cdepi nep:KkaBHOTO
YOpaBIiHHS, HABOMATHCS OpPIEHTOBHI (hiHAHCOBO-
€KOHOMIYHI pO3paxyHKH MaTepiadbHuX 1 (piHaHCOBHX
BUTpaT, HeOOXiMHMX I BUKOHaHHA [Iporpamu, Bu-
3HAYalOTHCS OYIKyBaHI pe3yJabTaTH Ta CTPOKH BUKO-
HaHHS BIAMIOBITHUX 3aBHaHb [3].

BaxxnuBuM eneMeHTOM MpoueAypH pO3pOOKH
CTpaTeTivYHUX akTiB € (OPMYITIOBaHHA IIiIel Ta 3a-
BIAaHb CYCHiHBHOI‘O Ta ICPKABHOI'O PO3BUTKY.

Tpamuitiiino po3pi3HAIOTE TPU OCHOBHI (opMH
oprasizaii TOCTaHOBKH ITIJICH Ta 3aBIaHb: «3BEPXy
TIOHU3Y»; «3HU3Y HATOPY»; «IILTi TOHU3Y — IJIaH! Ha-
ropy». [lmanyBaHHS «3BepXy AOHU3Y» IPYHTYETHCS
Ha TOMY, IO KEPIBHHUIITBO CTBOPIOE IUIAHU, SKI CIIiT
BUKOHYBAaTH iXHIM mimmernmuM. [ImaHyBaHHS «3HH3Y
Haropy» 3aCHOBaHE Ha TOMY, IO TIJIAHH CTBOPIOIOTh-
Cs MIUICTIIMMHA W 3aTBEPIKYIOTHCS KEPIBHHUIITBOM.
[TnanyBaHHS «IIJTi JOHU3Y — IUIAHH HAropy» 3’ €MHYE
MepeBary i ycyBae HEMOJIKH TBOX IOTIEPEaHIX Bapi-
anTiB. KepiBHI opranu po3poOistoTh i HOpMyITIOI0TH
T JUIST CBOIX MIUIETIIMX 1 CTHMYITIOIOTH PO3POOKY
IIaHiB y migpo3aiiax [8, c. 11].

IIlo crocyerbess po3poOKM AepKaBHHUX cCTpare-
TIYHAX aKTiB, TO BU3HAYEHHS 3aBJaHb Ta HAINPSIMKIB
CYCIIUTBHOTO Ta IePKaBHOTO PO3BUTKY Ma€ 3MIHCHIO-
BaTHCs BIANOBIIHO IO MICI, K€ 3aiiMa€c BIIIMOBII-
HUAW JOKYMEHT Yy i€papXidHili CHCTEMi CTpaTeTiuHuX
aKTiB, Ta 3 ypaxyBaHHSIM KOHCTUTYIITHOTO MPUHIIH-
1Ty, BiZATIOBITHO JI0 SIKOTO JKEPETIOM BIIATH B YKpaiHi
BHCTYIIa€ HAPO.

Bci ocHOBHI 11i1i Ta HaNpsAMKH CYCIIJIBHOTO Ta
JIep’)KaBHOTO PO3BHUTKY, pedopMH, SKi MAOTh OyTH
MPOBEICHI Y IeprkKaBi, MOBUHHI BU3HAYATHCS Y CTpa-
TETIYHUX aKTaxX BHUIIOTO MOPSAKY — YTOMdi PO yTBO-
pPEHHS KOaMiIii AemyTaTchKuxX (Ppakiiii (sxa IpyHTy-
€THCS Ha Y3TOKCHUX TMONITUYHUX ITO3HIIISIX, SKi B
CBOIO Yepry MaroTh 0a3yBaTHCS Ha MEepeABHOOPUNX
MporpaMax TMOJITHYHUAX TAapTii Ta OKPEMUX KaHIH-
JIaTiB Yy HApOIHI JemyTaTH) Ta mociaHHsX Ilpesn-
neHTa YKpainu (SKi TPYHTYIOTBCS Ha IepenBuodopuii
mporpami IJaBu AepkaBu). Ha BUKOHAHHS 3aBIaHb,
BH3HAUEHUX B ITUX aKTax, MaloTh OyTH CIPsIMOBaHi
sycuiurg Kabinery MinicTpiB Yikpainu.

OpHak, TOCUTH YacToO, MPOTOJIONIEH]I Cy0’ €KTaMu
(opMyBaHHS AP KaBHOI OJTITHKH MJTi Ta HAITPSIMKH
CYCITITFHOTO PO3BHUTKY, HEY3TOIKEHI MiXK c00010, HE
MarOTh CHUILHMX ITO3HUIIH 3 TOTO YX 1HIIOTO MUTAHHS,
10 CYTTEBO YCKIIAIHIOE TPOIIEC JEPIKABHOTO CTpaTe-
TIYHOTO IIJIaHyBaHHS.
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Takuii BHUCHOBOK, 30Kpema, OyB 3poOieHHi B
aHANTHYHOMY OIS [HCTUTYTY CTpareriyHux mao-
ciimkenb «HoBa Ykpainay. Jocnimauku [HCTHTYTY
3ayBaKWIH, IO BIJICYTHICTh KOHCOJIJIOBAHOI TO3H-
1ii KepiBHUITBA KpaiHa BUSBISETHCS, TIEPENyCiM, Y
HETOCIIIJIOBHOCTI 1 HEY3TO/KEHOCTI XapakTepy Mpo-
rpaMHUX IUJIEH Pi3HUX TUIOK BJajd, a caMe: Koai-
LifiHa yrona rnpeacTasise co00r0 NeTaabHUHN 1 CHip-
HUH JIOKYMEHT, SIKU TOKJIMKaHUH 00’ € THATH M AX0AU
MPUXHIIBLHUKIB JTI0epaIbHOTO PUHKY 1 TPOPaITHCHKOL
(momymicTchbkoi) MOzEN PO3BUTKY JACp)KaBH, B TOH
qac sIK mporpamMa Jyist ypsiay GpoxycyeTbes Ha KilacHy-
HUX PHHKOBHX pedopM, ajie MICTHTh HEOCTaTHHO
MPUXOBaHI HaMipH MEPEKJIacTH BiAMOBINANBHICTH 3
00Ky ypsiny a0 BiIMOBUTHCS BiJ pe)opM COLIaIbHO
BpaznBuX cektopis; «Crparerisn-2020», B HOpiBHSH-
Hi 3 O1JIbIII KOHKPETHUMHU 3asiBAMU IPO HaMipu 3 OOKyY
ypAAy 1 mapIaMeHTy, € CXeMaTUYHUM 1 IIOBEpXHEBUM
JIOKyMEHTOM [9].

Sk 3a3HaYa€THCA y HAyKOBiM JiTeparypi, Qop-
MYJIOBaHHS TIOJITUKH O3HAua€ HE TUNBKH IPOIEC
MPOIYMYyBaHHS MiIXOAIB A0 BHPIIIEHHS 3arajibHo-
JIEp)KaBHUX TMPOOJIeM, ajie TaKoXK, 10 OLIbII BasKIIH-
BO — Y3TO/DKEHHS CYINIEpEWwIMBHX TO3UIIIA Ta iHTep-
eciB cy0’exTiB (opmyBaHHs momiTukd. [Ipu npomy,
Ha JIyMKy HayKOBIIB, Y AEMOKpPAaTUYHUX JepiKaBax
OCTaTOYHHIA TOJIOC Y BU3HAUEHI 3arajbHOJICPKABHUX
CTpaTeriyHuX IIJIeH Mae HaleKaTu 3aKOHOJABIOMY
oprany [10, c. 699-703].

3 OCTaHHIM 3ayBa)XCHHSM MOXKHA ITOTOJUTHCH
JIUIIE YacTKOBO, OCKIIbKA HEBpaxyBaHHS MO3WIIT
[Ipe3unenra Ykpainu 3HIKY€E HOTO aBTOPHTETHICTH,
1 BIATIOBIZHO, 1T030aBJIsIE CTATYCy IVIaBHU JCPXKABH, 1110
HE MOYKE HE MMO3HAYUTHCh Ha CTATyCl caMoi JepKaBy.
ToMy HEOOXIJHMM € y3rO/DKCHHS IUJICH Ta 3aBIaHb
JIep >KaBHOTO CTPATETIYHOTO TUIAHYBAHHS MK COO0TO.
st 1bOTO MOXKHA 3aIpPOIIOHYBATH Y CTPATETiYHUX
aKTax MapJaMeHTy Ta [JIaBH JICPXKaBH BHIUIATH OKpe-
MUH pO3/iJ, IPUCBAYCHHUH y3TO/PKEHHIO 3aB/IaHb, BH-
3HAUEHHX B IHIIMX CTPATETIYHUX aKTaxX B aHaJOriy-
Hil cdepi.

[licast mpoBeneHHsT aHaANi3y Ta MOHITOPHHTY iH-
¢dopmariii, GopMmynroBaHHS IIiJici, 3aBJaHb Ta Ha-
MIPSIMKIB CYCIUTBHOTO Ta JEP)KaBHOTO PO3BHUTKY, BH-
3HAYEHHS CTpaTeTii Ta METOAMKH peaiizaiii mocTaB-
JICHUX 3aBJIaHb, CKJIJIA€THCS MPOEKT CTPATETivyHOTO
akrta. Jlanmit eTan po3poOKM Mae BAKIINBE 3HAYCHHS,
OCKUTBKH BiJl IPOTyMaHOCTi CTPYKTYPH CTPATETidyHO-
ro aKkTa, IOBHOTH HOTO CKIIAJIOBUX €JIEMEHTIB, 3aJie-
JKUTB HOTO SKICTb.

[Ticnst po3poOKHM MPOEKTY CTPATETIIHOTO aKTa 31~
CHIOEThCS IOTO OTIPAIIOBAHHS: MPOBENICHHS TIPABOBOT
Ta TEXHIKO-IOPUINYHOT eKCIIEPTU3H, OTIPAIFOBAHHS Ha
BIMTOBIAHICTh MIDKHAPOIHUM 3000B’ I3aHHSM Ta 1H.
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OmnpalfoBaHHsl TPOEKTIB CTpaTeriyHuX akKTiB,
MPUHHATHX y (HOpMi 3aKOHOTIPOEKTY, 3IHCHIOETHCS
y BigmoBigHOCTI 70 CT. cT. 93, 103, 111 Permamenty
BepxoBuoi Pamun VYkpainu. BiamoBimHi BEMOTH IO
ompaifoBaHas akTiB llpesumenta VYkpaiHum Bu3Ha-
geHi B Horo Ykasi «IIpo I[lonokeHHS TIpo TOPSIOK
ITiITOTOBKH Ta BHECEHHS MPOEKTiB akTiB [Ipe3nnenTa
Ykpainmy.

Binbin neTanbHO BU3HAYEHO TOPSJIOK OIpaIlio-
BaHHA cTparerivanx akTiB Kabimety MiHicTpiB y
Pernamenti Kabinety MinicTpiB Ykpainu. 3okpema,
y § 35 PernmaMeHTy 3a3Hava€eThCs, MO MPOEKT MOCTA-
HoBH KabGinery MiHiCcTpiB, @ TAaKOXK MPOEKT PO3IIO-
psamkenHas Kabinety MiHICTpiB PO CXBaJICHHS KOH-
Hemil peari3amii 1epKaBHOI MONITHKH Y BiAIOBII-
Hi¥l cdepi, KOHIEMIII Aep>KaBHOI IIILOBOI TIporpa-
MH Ta KOHIIEIIIII] 3aKOHY ITiIJIATAE OTPAIIOBAHHIO Ha
BiATIOBITHICTh 3000B’s13aHHAM YKpaiHu y cdepi €B-
pomelchbKoi IHTeTpalii, y TOMy YHCIIi MiXKHApOITHO-
MPaBOBUM, Ta 3 ypaxyBaHHSAM IpaBa €BpoNeHCHKO-
ro Coro3y (acquis €C). Y § 46 Bu3HAYEHO MOPSIIOK
MIPOBEIIEHHS MPABOBOI €KCIIepTH3H MIiH IOCTOM, a ¥
§ 52 — mpoBeneHHS PaxoBOi Ta IOPUIUIHOT EKCTIEp-
ti3u Cekperapiatom KabGinery MinicTpiB Ykpainu
[3].

XapakrepHo, mo Permamentom KabGimery Miwi-
CTpiB YKpaiHW HE BU3HAYEHO IPOIEAYPH OMPAIlO-
BaHHA [IporpaMu misUTBHOCTI ypsdy, a i3 aHai3y BU-
IeHaBeIeHNX HOpM PermaMeHTy He ciiaye, 10 BOHA
PO3MOBCIOKYIOThCA 1 Ha mpoekT [Iporpamu.

Ille ogaIM eTamoM po3poOKH CTPATETIYHUX aKTiB
€ TIPOBEIICHHS KOHCYIBTAIlll 3 TPOMAJICHKICTIO Y BH-
MajKax, BU3HAYEHUX 3aKOHOAABCTBOM. XapakTepHO,
0 Taki KOHCYJbTAIlii BH3HAYEHI JIWIIE CTOCOBHO
akTiB ypsagy. 3okpema, § 42 Permamenty Kabinery
MinicTpiB Ykpainu nepeadoadeHo, mo po3pooHUK op-
TaHi30By€ TPOMajIChke OOTOBOPEHHS MPOCKTIB aKTiB
Kabinery MiHicTpiB, 110 MalOTh BaXKIIUBE CYCITIIbLHE
3HAYEHHS 1 CTOCYIOTHCS TMpaB Ta 00OB’SI3KIB rpoMa-
IISTH, a TaKOX TPOEKTIB, AKi TependadaroTs HagaHHs
TIIJTBT, TIepeBar OKPEMHM CYO’€KTaM TOCIOapIOBaH-
HA, JeNeryBaHHS (DYHKIIIH, TOBHOBa)KECHH OPTaHIB
BHKOHABYOI BlIaau a00 OpraHiB MICIIEBOTO CaMOBpSI-
IyBaHHS, 30KpeMa, OpraHizarmisaM Heaep:KaBHOI Gop-
MH BJacHOCTI [3].

Bonnouac, rpomanckke 0OTOBOpeHHS HE Tepen-
OadyeHe y BIJHOIIEHHI /O CTpaTeriuHuX akTiB, SKi
npuitMarotecss Bepxosroto Pagoro Ykpaiam [11] Ta
[Ipesunentom Ykpainu [12]. Tomy HE0OXinHO y Bia-
MOBITHAX 3aKOHOAABYMX aKTaX BHU3HAYATH TOPSIIOK
opranizamii Ta TpPOBEACHHSI TPOMaICHKOIO OOTrOBO-
PEHHSI TIPOEKTIB CTPATEriYHUX aKTiB Cy0’ €KTiB BIa-
HUX TIOBHOBaXKeHb. JIOIITBHO TaKOXK 3allpOBAIUTH
MPAKTHKY IPOBEICHHS TPOMAJCHKOTO OOTOBOPEHHS
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MPOEKTY YTOAW MPO YTBOPESHHS KOAIIIIi JemyTar-
CBKUX (paKIii.

Ocraroune ohopMIICHHS ITPOEKTY aKTa Ta CyIpo-
BiJTHUX JIOKYMEHTIB, SIK MPABHUJIO, 3MIHCHIOETHCS JI0-
MOMIXKHUM OPTaHOM BiJIMOBITHOTO CY0’€KTa BIIAJHUX
MOBHOBaXXEHH [13; 14; 15], ssKkuM BHOCSTHCS OCTATOY-
Hi TEXHIYHI BUTIPABJICHHS Ta MOTPABKH.

BinblricTh akTiB CTPATETiYHOTO XapakTepy Moja-
IOTHCS Ha pO3MIIA] Cy0’ €KTa BIIaJHUX TTOBHOBA)XEHB 3
BIJIIOBIIHUMH CYIPOBIAHUMHU JOKYMECHTaMHU.

Tak, ogHouacHo 3 nocnanHsaM [Ipe3ugenta Ykpa-
iHn 1o BepxoBHoi Pagu Ykpainu BHOcuThCs Kabine-
ToM MiHicTpiB YKpaiHu MIOpiYHA JOMOBIIH PO EKO-
HOMIYHUH 1 cOLliabHUI PO3BUTOK YKpaiHU, a TaKOXK
MPOSKTH 3aKOHIB, NMPUUHATTS SKUX HEOOXITHE s
BUKOHAHHS 3aBJIaHb, BA3HAUEHUX Yy MOCJanHi [1].

[Mporpama nisibHOCTI Kabinery MiHicTpiB mo-
naetsest 1o BepxoBHOi Panu pazoM i3 cynpoBinHUM
JUCTOM, TianucaHuMm [Ipem’ep-MiHICTpOM, Ta TMpo-
eKTOM nocTtaHoBU BepxoBHoi Pagu mpo ii cxBaneH-
Hs. [loniTMYHA TPOMO3HMISE BHOCUTHCS Ha PO3IIISLI
KabGinety MiHIiCTpiB pa3oM 3 KOHIIEMIIIE peai3arii
JiepKaBHOI MOJITUKU y BiamoinmHii cdepi. Jo mo-
JITHYHOT MPOTO3UIIT JOAAIOThCS TIEpellik KpUTepiiB,
3a SIKUMHU OIIHIOEThCS €(EKTUBHICTD PEe3yNbTaTiB ii
pearizanii, Ta MOPSNOK TMPOBEACHHS MOHITOPUHTY
peauizalii, a TaKO)K KOMYHIKaTUBHUH TUIaH, Y SIKOMY
3a3HAualOThCsl 3aXO/M IIOJ0 BUCBITIEHHS Y 3aco0ax
MacoBoi iHdopMmarrii BiamoBigHoro pimeHHs Kadine-
Ty Misnicrpis [3].

CymnpoBifiHI JIOKYMEHTH YTOAW MPO KOAJIIi0 HE
BU3HAYCHI 3aKOHOJABCTBOM, OJIHAK, Ha MPAKTHUIII JIO
TaKol yroJu nouaerbes PermamenT koamimii [16].

[porec po3poOKK CTPATETIYHOTO aKTa 3aBepIly-
€TBCSI OCTATOYHUM O(QOPMIIEHHSM HOTO MPOEKTY, Cy-
MPOBIIHUX IOKYMEHTIB Ta HAIIPABJICHHSM Ha PO3TIIsi
0 cy0’€KTa BIAQJHUX TOBHOBAKCHbD.

BucHoBkn. Ha migcraBi mpoBefeHOr0 B CTarTi
aHaJIi3y MOXKHA 3pOOUTH HACTYITHI BUCHOBKH.

1. Tlponenypa po3poOKH CTpaTeridyHUX AaKTiB
BKJIFOUA€ Taki eramu: 1) BU3HAYCHHS CyO’€KTIB poO3-
poOku (poboyoi rpynu); 2) 30iiiCHEHHS MOHITOPUHTY
MOTOYHOI CHTYyalii Ta MPOTHO3yBaHHSA OUYIKyBaHHX
pe3ynbTariB; 3) MIATOTOBKA MPOEKTY CTPATEridHOTO
akrta; 4) omparfoBaHHs NMPOEKTy akTa (MPOBEIECHHS
eKCIIePTH3H, OTIPAITIOBAHHS HA BiAMOBITHICTH MIXKHA-
poaHUM 3000B’SI3aHHSM Ta iH.); 5) MPOBEACHHS KOH-
CyJIBTAIi] 3 TPOMAJICHKICTIO Y BU3HAYCHHUX BUITAIKAX;
6) ocratoude oOpPMIICHHS MPOCKTY aKTa Ta Cymlpo-
BiJTHUX TOKYMEHTIB Ta HaIIpaBJIE€HHs HOTO HA PO3IIISIT
BIJIITOBITHOTO Cy0’€KTa BIAJHUX MTOBHOBAKEHb.

2. OcobnMBOCTAMHU PO3POOKH CTpATETiYHUX aK-
TiB €: 1) 3amydyeHHs 10 PO3pOOKH Ta ONMPALFOBAHHS
MIPOEKTIB CTPATEriuHUX aKTiB HAyKOBIIIB, MPAIliBHH-
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KiB JOMOMDKHHX OpPTaHiB, CIEUIaJICTIB Ta EKCIEPTIiB
B pI3HUX cdepax, a TaKOXK y BH3HAYCHHUX BUIAJKaX
MPECTaBHUKIB TPOMAJICHKOCTi; YTBOPEHHA POO0OYOi
TPyHH JUIS PO3pOOKH BiAMOBIIHOTO akTa; 2) Mpolec
PO3pOOKH CTpATETIYHUX aKTIB SIBJISIE COOOI0 OMHY 13
(GyHKIIA Aep:KaBHOTO CTPATETIYHOTO IUTAHYBaHHS,
TOJIOBHUM y TAaKOMY TIPOIECI € BU3HAUCHHS IIUICH,
HaNpSMKIB Ta 3aBAaHb CYCIIUTFHOTO Ta JEPXKaBHOTO
PO3BHUTKY, a TaKOXK Y3TOMKEHHS IO3WINHN Cy0’€KTIiB
BIIaJJHUX TIOBHOB2XXEHb (CTOCYEThCS JHMIIE OOMe-
KEHOTO KOJa CTPAaTeTiYHHMX aKTiB) 3 MUTaHb TAKOTO
PO3BHTKY; 3) po3po0Ka CTPATETITHOTO aKTa 3aBXKIU
moTpelye MpOBEACHHS IPYHTOBHOTO aHAII3Y Ta BCe-
OIYHOTO MOHITOPHHTY ITOTOYHOI CUTYAITli y BiITOBII-
Hil chepi.

3. Ang yaocKoHaJeHHS 3aKOHOJABUOTO PETYIIIO-
BaHHS IMPOLIEAYPH PO3POOKM Ta MPUHHSATTA CTpare-
TIYHUX aKTiB HEOOXiaHO: 1) MPUHHATH 3aKOHOTIPOCKT
«IIpo mepskaBHE cTparerivHe IIaHyBaHHI, SIKAN 10~
MTOBHUTH HOPMaMH IIOJO i€papxXii cTpaTeriyHuX aK-
TiB, TUTIOBOi CTPYKTYPH CTPATETIYHOTO aKTa, MOPSI-
Ky HOT0 OIPHITIONHEHHSI Ta HAOpaHHSI HUM YHHHOCTI,
MOPSAAKY TMPOBEACHHS MOTOMKYBAIBHOI MPOIERypH
MIpH po3po0Ili CTPATEeTiYHNX aKTiB TOMIO; 2) B OKpe-
Miii crarti (TmaBu 11) Permamenty BepxoBHoi Pagun
YkpaiHu BU3HAYUTH TPOUENYPY YKIAAeHHS YTroau
PO YTBOPEHHS KOATIIi MEMyTaTChKUX (paKIlii,
a TaKOX CTPYKTYPY KOAIMIMHOI yromaw, HEeoOXimHi
nmonatky; 3) y § 5 Permamenty Kabinery MinicTpiB
YKkpaiHd yTOYHUTH TIpOIEAypy ormpaitoBanHs [Ipo-
rpamu  mismieHOCTI Kabimety MinicTpiB VYkpaiHu,
KpIM IHIIOTO, Ha TMPEAMET: 11 BiAMMOBIMHOCTI 3aBIaH-
HSIM, BU3HAYCHUM B yTOJIi TIPO YTBOPEHHS KOAIIIIIfO,
Ta mocnanugx I[lpesumenta Ykpainu, Mi>KHapOTHUM
3000B’sI3aHHAM YKpaiHW, TPIOPUTCTHUM HAIPSIM-
KaM PO3BHUTKY CYCITIJILCTBA Ta JIEP>KaBH, BU3HAUYCHIX
y IHIMUX CTPATETIYHHUX aKTax IMapIaMeHTy Ta TJIaBH
nepkasu; 4) y Perimamenti Bepxosroi Pagmn Ykpainu,
[TonoxkeHHI TIPO TOPSAOK IMATOTOBKHA Ta BHECCHHS
poekTiB akTiB [Ipe3umenta Ykpainu HEoOXiqHO BU-
3HauaTH TOPSAIOK OpTaHi3allii Ta MPOBEICHHS TPO-
MaJICLKOTO OOTOBOPEHHS MPOCKTIB CTPATETIYHUX aK-
TiB Cy0’€KTIB BIIATHUX IIOBHOBAYKCHb.
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Drept civil

VIIK 347.14347.26

JOTI'OBIP Y MEXAHI3MI HUBIJIBHO-ITPABOBOI'O PEI'YJIIOBAHHA
CEPBITYTHHUX BITHOCHUH

Biraxiii MA3YP,
acmipaHT [HCTHTYTY 3akoHONMaBcTBa BepxoBHoi Pagn Ykpainu

SUMMARY

The article is devoted to study of easement agreement as a legal regulator, and therefore as a separate component of
the mechanism of civil regulation of easement relations. Also the legal nature of easement agreement is analyzed and
inexpedient use of the concept of «material contract» for understanding the nature of this contractual structure is consistently
justified. The additional focus is made on place of easement agreement in the structure of the mechanism of civil regulation
of easement relations based on the revealed nature of contractual rules of conduct.

Key words: mechanism of civil regulation, mechanism of civil regulation of easement relations, civil regulation of
easement relations, easement relations, easement agreement, easement.

AHOTALIA

CrarTs IpucBsSYeHa JOCIIIKEHHIO OTOBOPY IIPO BCTAHOBJICHHS CEPBITYTY SK IIPABOBOTO PETYIATOpPa, a BiATaK i OKpe-
MOTO CKJIaJI0BOTO SJIEMEHTY MEXaHi3My LIUBLIBHO-IIPABOBOTO PETYIIIOBAHHS CEPBITYTHHX BiIHOCHH. AHAJ3y€eThCs IPABOBA
MIPHUPOAA TOTOBOPY IIPO BCTAHOBICHHS CEPBITYTY Ta OOTPYHTOBYETHCS HEMOUIIBHICTS BUKOPUCTAHHS KOHIIETIIIIi «PEIOBOTO
JIOTOBOPY» JI0 OCMHUCIICHHsI CYTHOCTI JaHOT JOTOBIpHOT KOHCTPYKIIii. OKpeMO 30CepeKYEThCS yBara Ha mpoosaemi micis
JIOTOBOPY IIPO BCTAHOBJICHHSI CEPBITYTY B CTPYKTYPi ME€XaHi3My [HBUILHO-IIPABOBOTO PETYJIIOBAHHS CEPBITYTHUX BiJTHOCHH
Ha OCHOBI 3’sICYBaHHS ITPUPOIH JOTOBIPHUX HPABHJI TOBEAIHKH.

KoaiodoBi cioBa: MexaHi3M IMBIJIBHO-IIPABOBOTO PETYIIOBAHHS, MEXaHI3M IMBIJIbHO-IIPABOBOTO PETYIIOBAHHS CEpBi-
TYyTHUX BiTHOCHH, INBUTHHO-TIPABOBE PETYIIOBAHHS CEPBITYTHUX BiTHOCHH; CEPBITYTHI BiTHOCHHU; IOTOBIp IPO BCTAHOB-

JICHHS CEPBITYTY, CEPBITYT.

0CTaHOBKa Ipo0seMu: 3Ha4eHHs I0T0BOPY B
MeXaHi3Mi [MBIJIbHO-IIPABOBOTO PEryIIOBaH-
HS CEpPBITYTHUX BiTHOCHUH HE OOMEXKY€EThCS BHUKIIIOU-
HO CTaTyCcOM IOPUANYHOTO (paKTy, a TOUHIIIE OIHOTO
31 CKIIQJIOBUX IOPHIUYHOTO ((PaKTUYHOTO) CKIALTY.
Amxe y cdepi CepBITYTHOTO KOPHCTYBaHHS JOTOBIp
MiIKIIIOYa€ThCA 0 NPABOBOIO PETYIIOBAaHHSA BifIo-
BIJHUX BiZIHOCHH, IO J03BOJISIE PO3IVISIATH HOTO B
SKOCTI CBOEPIAHOTO MpaBoBoro peryisropa. Lle Bin-
OyBa€eTbCsl 3aBASKU TOMY, IO CaM€ JOTOBIp MIiCTUTb
Ti IpaBUjIa NOBEIIHKH, IKUMH KEPYIOTbCS YUaCHUKH
CEPBITYTHUX NPAaBOBIIHOCHH TpH O€3M0CEePEAHEOMY
3I1CHEHH1 CBOIX MpaB Ta BUKOHAHHI 000B’S3KiB.
PerynsatuBHe 3HaueHHS! AOTOBOPY y cdepi cepBi-
TYTHHX BiIHOCHH TOCHIIIOETHCS (HparMEeHTapHICTIO
Ta HEMOCIiIOBHICTIO YMHHOTO BITYM3HSIHOIO 3aKO-
HOZIaBCTBa B YAacTHHI 1X MpPaBOBOIO PEryJIIOBaHHSI, a
TaKOXXK 00’€KTUBHOIO HEMOXKJIMBICTIO 3aKOHOIABYOTO
YPETyIOBaHHS BCiX MOXKIIMBUX ACIEKTiB CEPBITYyTHO-
ro KopuctyBaHHsA. KpiM Toro, J0roBip y CepBiTYTHUX
MPaBOBIJHOCHHAX € BAKJIMBUM 1HCTPYMEHTOM 3a0e3-
nedeHHs OanaHcy 1HTepeCiB cepBiTyapis Ta BIaCHHKA
OOTSKEHOTO CEPBITYTOM HEPYXOMOTO MaiiHa.
AkTyaabHicTe Temu. JlocmikeHHI0O npoOnema-

IUNIE 2017

THUKW JIOTOBOPY TIPO BCTAHOBIIEHHS CEPBITYTY MEBHY
yBary MpUAIISUIA HACTYTHI HAayKoBIli: A. I. AHaHbEB,
1. B. Adanacees, O. O. Muxaiinenko, B. I. Harau6ina,
A. T. Ocramnrenxo, 0. M. Caenenok, 5. C. Conomosa,
I'. B. CocHina, T. €. Xapuronosa tomro. PazoMm 3 TaM,
PSI ITaHb, TIOB’SI3aHUX 13 JIOTOBOPOM TTPO BCTAHOB-
JICHHS CEPBITYTY, HUHI 3aJIMIIAIOTECS HE BHPIIICHU-
MU Ta TUCKYCIHHVMH, HAIPHUKIIAJ: HE iCHY€E €THOCTI
Yy PO3yMiHHI CyTHOCTI IaHOTO JOTOBOPY, HOTO 3MICTY
TOLIO.

OTXe, MeTOI [JaHOi CTATTI € JOCIIKEHHS
KOHCTPYKIIii JIOTOBOPY IPO BCTAHOBIJICHHS CEPBITY-
Ty SK OKPEMOTO CKJIaJIOBOTO €JIEMEHTY MeXaHi3My
[IUBLIBHO-TTPABOBOTO PETYIIOBAHHS CEPBITYTHUX BijI-
HOCHH Ta Bi/ITOBITHO iHCTPYMEHTY 3a0e3IeUeHHs pe-
aizamii peryIsaTHBHOTO BIUIMBY IIUBLIEHOTO IpaBa Ha
3rajiadi BifHOCHHH. Buxons4u 3 1iporo, Oyiau mocTas-
JIeH1 HACTYITHI 3aBIaHHS: JOCTIIUTH MPaBOBY MPUPO-
Iy TaHOTO JOTOBOPY, & TAKOXK BU3HAYUTH HOTO MicIie
Yy MeXaHi3Mi [IUBLIEHO-TIPABOBOTO PETYITIOBAHHS Cep-
BITYTHUX BIJHOCHH K ITPABOBOTO PETYISATOPA.

Buxiaa ocHOBHOro Mmarepiajy IOCJIiIKEHHS.
Hespaxkarouu Ha Te, 1[0 BITYU3HSIHE LIMBIIbHE 3aKOHO-
JTABCTBO 3T Iy€ MPO JOTOBIpP Y KOHTEKCTi BCTAHOBIICH-
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HSl CEPBITYTY, BOHO HE MICTUTh CIICIiaJIbHO MPUCBSI-
YEeHUX JJAHOMY BHUJLy JIOTOBOPY IMOJI0KeHb. besyMoBHO
TaKa CHTYyaIlisl BAKJIMKA€E CKIAIHICTh Y PO3yMiHHI CyT-
HOCTI IaHOT JIOTOBIpHOT KOHCTPYKIIii, 0COONHBO Yepe3
HasBHICTh PEYOBOTO (BJIACHE CEPBITYT) CKIIAJIHUKA.

[Tin yac ocMuUCIIEHHS TPABOBOI PUPOJTU JOTOBOPY
PO BCTAHOBJICHHSI CEPBITYTY, OKPEMi BUCHI-IIUBLITICTH
BBa)XAIOTh 32 JOIIbHE KBalIi(iKyBaTH HOrO SIK OCO-
OnMBUi, Tak 3BaHMI pedoBuit oroip. Tak, Ha TyMKy
A.T. OcrarneHKo, «CepBITYTHUH AOTOBIp SABIISE COOOFO
0COONIMBUI PEUOBHH JIOTOBIp, SKUH BHCTYIA€ MiJ-
CTaBOI0 BHHUKHEHHS OOMEKEHOIO PEYOBOTO MpaBa,
HE TOPOUKYIOUH TPU IIbOMY 3000B’A3aJbHOTO Tpa-
BoBimHOMmIEeHHs» [1, ¢. 9]. B. M. Maptun BinMivae,
IO «JIOTOBOPH, SIKUMH BCTAHOBJIOETHCS CEPBITYyTHE
KOPHCTYBaHHS, € MPAaBOBHM 3aCO00M BCTaHOBJIEHHSI
pEYOBUX TIpaB, a TOMY y IOPHIMYHIN JiTeparypi ix
1HOJII Ha3MBAIOTh «JJOTOBOPAMH PEYOBUMUY [2, c. 62].
3BHU4aiiHO, MO 06e3 PO3yMIHHS BIACHE CYTHOCTI Pevo-
BOTO JIOTOBOPY HEMOXKJIMBO JaTH 00’ €KTUBHY OILIHKY
BUILIE3raJ]aHUM TBEPIKCHHSIM.

VY 3B’s3Ky 3 I[UM, MPHUHATITHO BiJ3HAYUTH, IO
KOHCTPYKIIiSl pEe4OBOTO JIOTOBOPY HHHI aKTHBHO 3a-
CTOCOBYETHCSl Y HIMEUBKIM HUBLIICTUYHIA Tpamuiiii
(came TyT BOHa OTpHUMayia CBOE HAWOLUIbIIEC BH3HA-
HH#). [IpH 11pOMy, X0Ua BJIacHE MOHATTS «PEUOBHIA J10-
roBip» Himellbke HMBUIBHE YJIOXKEHHS W HE MiCTHTD,
ane mepembadae Horo 3akoHOAaBuy moxaensb (§ 873,
925, 929). lllomo HarioHaNBbHOI MPABOBOI CHUCTEMH,
to ynHHNKA LK Ykpainu He mepenbauae »OTHHUX TO-
JIOKEHb, B SIKMX MPSIMO 3a3Hadasiocss O Mpo pedoBuit
JIOTOBIp. Y NOKTPHHI UBIIBHOIO MpaBa YKpaiHu H-
TaHHSI, OB’ sI3aH1 3 OCMUCJICHHSAM CYTHOCTI PE4OBOTO
JIOTOBOPY JIOCHTH PIIKO CTAlOTh MPEIMETOM MEBHUX
HAyKOBUX JOCHTIJKEeHb [3], a CUCTEMHI HampaItoBaH-
Hs y 11l cepi HUHI B3arami BijcyTHi. J1o 3apyOikHNX
BUCHUX-I[UBLIICTIB, 110 MPUIUUIN yBary mpoodiema-
THIII PEYOBOTO JIOTOBOPY, Hasexarh: 1. B. bekienirie-
Ba, M. . bparincekuii, JI. FO. Bacuiescbka, 1O. O.
Bomnouaii, €. O. CyxaHoB T1a iH.

Haii6inp1r moBHE KOMIUIEKCHE O CIiKEHHS pedo-
BOTO JIOTOBOPY Ta HOTO BIaCTUBOCTEH Oe3mocepeIHb0o
y TOMY BHIVISIZI, B SIKOMY BiH iCHY€ B MeKaX HiMEIbKOi
nuBlaictuky 3aivicamia JI. FO. BacuieBcbka. Ha min-
CTaBl aHAII3y YUHHOTO HIMEITLKOTO ITUBIILHOTO 3aKO-
HOJIaBCTBA, IOPUIUYHOI NPAKTUKU Ta IIPABOBOI JIOK-
TPUHM 3a3HAYCHUI BUCHUN Ja€ HACTYIIHE BU3HAYECHHS
TIOHATTS PEIOBOTO JIOTOBOPY — «II€ JBOX- abo Oara-
TOCTOPOHHIHN NPaBOYUH, 3a JOTIOMOTOIO SKOTO Oe31o-
CepelHbO PEIOBE MPABO MEPEHOCUTHCS, O0TSIKYETHCS,
3a3Ha€ 3MiH Y CBOEMY 3MiCTi a00 MPUNHUHAETHCS [4,
c. 14]. 3puuaiino, HaBeaeHa AediHIIIST PEIOBOTO JI0-
TOBOpY caMa 110 co0i He MOXe TIPOSICHUTH JIaHy IMPo-
OneMy 1 He JO3BOJISIE OTPHIMATH TTOBHE YSBJICHHS PO
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crierudiky pedoBOTO JOTOBOPY Ta WOTO BiAMIHHICTH
BiJI TPaIUIIIHHOTO MOTIIAMY HA JOTOBIp SK HA TaKWH,
10 TIOPOJDKYE 3000B’s3aHHs. A BifTak HEOOXiTHUM
BUABJISIETBCA 30CCPE/KCHHA YBaru Ha OCHOBHUX
03HaKax JIaHOTO MPABOBOTO SBHIIIA.

Cnig BIA3HAYUTH, IO B HIMELBKIM LMBIIICTII
YITKO PO3MEXKOBYETHCS 3000B’SI3aIbHUAN Ta PEUOBHU
(po3mnopsiumii) TOTOBOPH, IIUIIXOM BiTHECEHHS Tep-
III0TO — JIO CTalii BHHUKHEHHS 3000B’ I3aHHS, a IPYTO-
0 — 0 cTaxil BUKOHAHHA 3000B’s13aHHs. Takuil Imia-
X1 Mae B CBOii OCHOBI MpUHIHMIT po3’eaHaHHs. Kpim
TOTO, Y IIiff YaCTHHI HIMEIIBKUMHU BYCHUMHU TAKOXK aK-
THBHO 3aCTOCOBYETHCS TIPUHITATT a0CTpaKIIii, 32 IKAM
TIHACHICTH PEYOBOTO IOTOBOPY HE 3aJICKHUTHh Bim Mii-
cHocTi 300608’ s13anmpHOTO. JI. 1O. BacuneBcoka Harsim-
HO IEMOHCTPY€ iCHyBaHHS KOHCTPYKIIii pedOBOTO J0-
TOBOPY B HIMEIIPKOMY TIpaBi Yepe3 aHalli3 CTPYKTYPH
MO KYITiBIIi-TIPONaxy, 3a3Ha4arouu, M0 OCTAHHS
IOPUANYHO O(POPMITIOETHCS «JIBOMa THUIIAMH JIOTOBO-
piB — 3000B’SI3AIBHUM (JIOTOBIP KYITIBII-TIPOIAXKY)
1 pedoBUM (JOTOBip PO Tepenady MpaBa BIACHOCTI
Ha pid 1 JOTOBIp PO Iepenady IpaBa BIACHOCTI Ha
rporri)» [4, c. 26]. [Ipu nbomy, 3a HIMEIIEKIUM ITHB1ITb-
HUAM TIPaBOM cama Tiepenada pedi (Tpagullisi) HOCUTh
(hakTHuHMH, a He opUANIHUN Xxapaktep. ToOTo pe-
YOBHH JOTOBIP 3aBKIN OTIOCEPEAKOBYE BUHUKHEHHS/
MepealHs TIeBHOTO PEYOBOTO MpaBa (MPH IOMY HE
000B’SI3KOBO TIpaBa BiIacHOCTI). B momambmomy JI.
10. BacuneBchka BimMidae HaCTYITHI KITFOYOBI BIIaCTH-
BOCTI PEUYOBOTO JIOTOBOPY: IIEH JOTOBIP PETYIIOETHCS
HOpPMaMH{ PEYOBOTO TIpaBa i HA HHOTO HE TOIIUPIO-
FOTBCS TIOJIOXKCHHSI 3000B’I3JIEHOTO TIpaBa; PEeUOBUI
JIOTOBIp HE MA€ 3MICTy y TPATUIIHHOMY PO3YMiHHI,
OCKIJTBKH HE TIOPOKYE B3AEMHUX TIPaB Ta 000B’ I3KiB,
HOTO 3MiCTOM € CamMe PO3MOPSIIKEHHS; TPEIMETOM pe-
YOBOTO JIOTOBOPY € peUOBE MPABO HA TICBHUM 00’ €KT,
CTOCOBHO STKOTO BCTaHOBJICHI IpaBa Ta 000B’ I3KH CTO-
piH 3a 3000B’I3aI-HIUM JOTOBOPOM; JIJIST XapaKTEPHC-
THUKA PEYOBOTO OTOBOPY HEMOXKIIMBO 3aCTOCOBYBATH
TaKi MOHATTS K «PEATBHUI» Y1 «KOHCEHCYaTbHHI»,
«OTUIATHUHY» 49U «OE30TUIATHHI», «OTHOCTOPOHHI
9U «IBOCTOPOHHIN» [4, c. 68-100].

JIst Kpamoro yCBIMOMJICHHS CYTHOCTI PEYOBOTO
JIOTOBOPY 4epe3 WOro HaodHE YSBIEHHSA, IOIUIFHO
TaKOXX BiI3HAYHTH, IO B IOpuUAWYHINA mpaktumi Hi-
MEYUHMHH PEUOBHM JTOTOBIP SIK MIPABHIIO MICTHTHCS B
OITHOMY JTOKYMEHTi 3 3000B’s3aJIbHIM JOTOBOPOM Ta
3a3BHYail CKIIaa€THCS 3 OTHOTO PEUSHHS, HAIPUKIIa/I:
«CTOpOHH TOMOBHITUCS TIPO T€, IO MPaBO BIACHOCTI
(abo >k iHIIIE pedoBe MPaBo — A0AaAHO MHOIO — B. M.)
Ha 3eMenbHy AUTHKY Ne 5977/2 B Mexxax brukenxaiine
MEPEXOIUTH 10 MoKy (10 HaOyBada 3a JOTOBOPOM
— momaHo Muow — B. ML)» [5, c. 112-113].

3 BUIIEBUKJIIAJCHOTO BUILJIMBAE, 1[0 PEYOBUM 10T0-
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Bip — LIe 0coOJIMBa IOpUANYHA KOHCTPYKIIis, IKa HE €
PI3HOBHJIOM KJIACUYHOTO 3000B’S3aJIbHOTO JIOTOBOPY
(ToOTO TOTOBOPY Y TOMY PO3YMIiHHI, SIKE € TpaHIlii-
HUM ]IS BITYU3HSHOT ITUBLTICTUKY ), @ Bi/ITaK MOTpedye
CBOTO CaMOCTiHfHOTO HAayKOBOTO OOTPYHTYBaHHsI, BH-
POOJIEHHS €TUHUX KPUTEPIiB y Horo po3yminHi. Jlume
onHi€l KOHCTaTallii, 1110 MEBHUM UBUILHO-TIPABOBUN
JIOTOBIp € pe4yoBUM Oe3 MOoNaNIbIIOT HOTo JeTaabHOI Ta
MOCHIIOBHOI XapaKTEPUCTHUKHU 3 Ii€l TOUKU 30Dy, 3i-
CTaBJICHHS TAKOTO PO3YMIHHS 3 CYy4aCHUM IUBLIbHUM
3aKOHO/IAaBCTBOM Ta IMPAKTHKOK HOTO 3aCTOCYBaHHS
HE MOKE IPUHECTH TUTIIHUX HAYKOBUX PE3yNbTaTiB.

OueBUIHUM € i Te, IO KOHCTPYKIIiSl PEYOBOTO J0-
TOBOPY V PO3YyMiHHI HIMENBKUX LHUBLIICTIB HE MOXKE
Oyt Oe3mocepelHh0 TEePEHECeHa Y HaIllOHAJIbHY
MPaBOBY cUCTEMY 0Oe3 MONIMOIEHOT0 HAyKOBOTO 00-
IPYHTYBaHHSI, Ha [0 BXK€ BKA3yBaJIOCS JISSIKUMU BYe-
HuMH [6, ¢. 15]. Kpim Toro, crmocrepiraerbcs Heo-
JTHO3HAYHICTh Yy PO3YMiHHI pPEUOBOTO JOTOBOPY Ta
HOro BJIACTUBOCTEH cepell BUCHUX-IUBLIICTIB, SKi
MEBHOIO MIpOI0 MPHUIUISUIA YBary JaHOMY MUTAHHIO.
V uiii yacruni, Hanpukian, €. A. CyxaHOB 3a3Hauae,
IO «HIMEIbKI KOHCTPYKIIii «PEd0BOTO TOTOBOPY» Ta
«PO3TMOPSITIOTO TPABOYUHY» B Cy4YacHidl BiTUM3HS-
Hill JiTeparypi 3a3BHYail BHKOPHCTOBYIOTHCS SIBHO
HE JI0 KIiHIIS YCBIJIOMJICHO i B OyIb-sIKOMY pa3i HE B
TOMY 3HAYCHHI, SKE HAJA€ IM HIMEIbKA [IUBITICTHKA
[6, c. 23]. i mpuKkiIaay MOXKHA 3HOBY X Takd Ha-
Bectu no3uiio A. I. OcrarneHko, sika 3 0THOrO OOKY
BU3HAE JIOTOBIP MPO BCTAHOBJICHHS CEPBITYTY PEYO-
BUM JIOTOBOPOM, a 3 1HIIOTO OOKY 30CEepeIKYEThCS
Ha PO3KPHUTTI HOro 3MICTy 3 TMO3HUIII TpaaumiiHOTO
3000B’s13aJIbHOTO JT0TOBOpPY [1, €. 9; 7, c. 74-75], x0oua,
SIK 3a3HAYAJIOCS BHIIE, 3MICT «CIIPaBKHBOT0» PEYOBO-
r'0 JIOTOBOPY € 30BCIM 1HIITHM.

[IpoBenenuit aHai3 CyTHOCTI PEUYOBOTO JOTOBOPY
JIO3BOJISIE 0TI I'PYHTOBHO IMiIIATH J10 BUPIIIEHHS ITH-
TaHHA PO MOXKJIMBICTh BU3HAHHS B YKpaiHi IOTOBOPY
PO BCTAHOBIICHHS CEPBITYTY PEUYOBUM JIOTOBOPOM. 32
TPAANIIIAHAM TIOTVISIZIOM KJIACHIHUHN 30008’ I3aIbHAT
JIOTOBIp HE MOXKE TOPOAWUTH aOCOTMIOTHUX (PEUOBHX)
MIPABOBITHOCHH, OCKUIBKH JOTOBIp HE MOXKE CTBO-
proBatu 000B’SI3KY IS TPETiX 0Ci0, BKIIOYAOUU I
MACHBHHUN O0OB’S30K YTPUMYBATHCS BiJl MOPYIIEHHS
CEepBITYTY SIK Cy0’€KTHBHOTO IMBIIFHOTO IIpaBa. Aue
9M iCHO B YKpaiHi 3aKOHOAABYMH MOPSIOK BUHUK-
HEHHSI CEPBITYTY SIK pEUOBOTO MpaBa JI03BOJISIE CTBEP-
JOKYBATH, 10 PEYOBHH €(PEeKT TOB’SIBYEThCS came 3
JIOTOBOPOM TIPO BCTAHOBJICHHS CEpBITYTY? AHaNI3
guaHOTO 1K ViKpaiam ta 3akony Ykpainu «lIpo mep-
’KaBHY PEECTpaIlil0 pEYOBUX MIPaB HA HEpyXoMe Maki-
HO Ta ix 00TsmkeHs» Big 01 mumast 2004 p. Ne 1952-1V
13 BINMOBIAHUMHY 3MiHaMH (Jaii — 3aKOH) CBITYHTH
PO TOMUJIKOBICTh TaKOTO MOISY, aJke caM (haKT
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VKJIQJIGHHST JIOTOBOPY TIPO BCTAHOBJICHHSI CEPBITYTY
HE MOPOKY€E OCTaHHKOTO. CEPBITYT SIK PEYOBE IMPABO
Ha Yy>X€ MailHO BUHMKA€ 3 MOMEHTY HOro Aep>KaBHOI
peectpartii (4. 2 ct. 3 3aK0HY) Ta OCTaHHS Ma€ Tpa-
BOBCTaHOBITIOr04E 3Ha4eHHs [8, ¢. 121]. Jorosip mpo
BCTaHOBJICHHS CEPBITYTY, BTLIIOIOUN y CO01 KOHKpET-
HY MOJIETh MaiiOyTHBOTO CEPBITYTY SIK Cy0’ €KTHBHOTO
pPEUYOBOTO TIpaBa, € JIHIIC ITiJCTaBOO JUIS HOTO Jiep-
’KaBHOI peecTparii.

Camoro 1o cobi ¢axTy, 10 AOToBip MPO BCTAHOB-
JICHHSA CEPBITYTY MICTUTh BHUPOOJIEHY Ta y3TOIKEHY
HOTO CTOpOHAMH 3 YpaxyBaHHAM KOHKPETHHX 00-
CTaBWH PEaJHHOTO XKUTTS Ta MOJIOKEHb YMHHOTO ITH-
BUTLHOTO 3aKOHOIABCTBAa MOZEIH CEPBITYTY, Ha HAaII
TIOTJISA, HEAOCTATHRO JI KBajidikarlii Horo sik pe-
YOBOTO JIOTOBOPY. AJDKE TMPSIMHX PEIOBO-IIPABOBHX
HACTIIKIB BiH HE MOPOKYE, a TPU3BOAWTH O HUX
JIMIIE OMOCEPEIKOBaHO — Yepe3 (akT JAepKaBHOI pe-
ecTparii. 3 Takoi TO3MINI HEMae NIOIIBHOCTI Y BU-
3HaHHI 32 JIOTOBOPOM IIPO BCTAHOBJICHHS CEPBITYTY
CTaTyCy PeuoBOTO, OCKIIBKH 3000B’s3aILHO-TIPABOBI
Ta PEUIOBO-TIPABOBI HACIIAKH YITKO PO3MEKOBaHI MiXK
c00010. 30KpeMa, YKIIAZACHHS TOTOBOPY PO BCTAHOB-
JICHHS CEePBITYTY MOPOIKYE 3000B’sI3aTbHI (BIAHOCHI1)
CEpBITYTHI IIPABOBITHOCHHH, a JAcpKaBHA PEECTpaIlis
— caM CEpBITYT K PEYOBE MPaBO Ha Uy)Ke MaWHO Ta,
BIJIMTOBIAHO, PedoOBi (aOCOIOTHI) CEpBITYTHI IpaBo-
BITHOCHUHU.

Kpim Toro, omHO3HaYHA KBamiikarls JIOTOBOPY
PO BCTAHOBJIEHHS CEPBITYTY SIK PEYOBOTO JIOTOBOPY,
0 TIOPOPKYBAaTHME BUKITIOYHO PEUOBi MPABOBIIHO-
CHHU, HE BPaXxOBY€ HASBHOCTI ¥ cdepi CepBITyTHOTO
KOPUCTYBaHHS TaKOX ¥ 3HAYHOI KUTHKOCTI BITHOCHUX
(3000B’s13aTbHUX ) TIPABOBITHOCHH MK CEpBITyapieM
Ta BIIACHUKOM OOTSKEHOTO CEpPBITYTOM HEPYXOMOTO
MaifHa (HaIllpHKIIaI, TiaTa 3a CepBITyT).

Cama X nepikaBHa peecTparliss He MOXKE pO3IIsi-
JATHCS K PEYOBHM JOTOBip, 00 HE MmiAmangae Imig po-
3yMIHHSI TBOCTOPOHHBOTO TIPABOYHHY, 1€ SBHIIE iH-
II0TO — ITyOIIYHO-TIPABOBOTO XapakTepy. 30KpeMa, Ha
a0CypIHICTh BU3HAHHS IEPIKaHOI peECTpaIlii peuoBIM
JTOTOBOPOM (PEUOBHM TIPABOYMHOM ) BXKE BKa3yBaja A.
IIBabayep, BiqMidarouu, M0 «PEECTPAIIisl € 30BHIITHIM
TI0 BITHOIIICHHIO JTO MPAaBOYNHY aKTOM, 3IIHCHIOETHCS
HE CTOPOHOIO MIPaBOYMHY Ta HisIK HE MOXKE BIUIMHYTH
Ha 3MicT npaBounHy» [9, c. 38].

BusHaHHS 1OTOBOPY TIPO BCTAHOBJICHHS CEPBITYTY
PEYOBHM JIOTOBOPOM 0€3 AeTaIbHOT HAyKOBOI PO3p00-
KM caMOi KOHIICIIIii 0CTaHHBOTO, O€3 MPUCTOCYBAHHS
fioro 1o moTped BITYM3HAHOI HAYKH, HABPS YU CIIPH-
ATUME PO3YMIHHIO CYTHOCTI 1 03 TOTr0 CKIJIaAHOT KOH-
CTPYKIIil IOTOBOPY B AaHii cdepi.

Ha mam mormsia, mOTroBip Mpo BCTaHOBIEHHS Cep-
BITYTY 3a CBOEIO ITPABOBOIO MPUPOIOIO € OCOOIHBUM
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JIOTOBOPOM, SIKHI 3 OJJHOTO OOKY MOPOKY€E 3BUYaiHI
3000B’s13aJIbHI CEPBITYTHI MPAaBOBIIHOCHHH MK HOTO
CTOpPOHaMH, a 3 IHIIOT0 OOKY — CaM He MOPOJDKYE, alie
OIIOCEPEIKOBYE BUHUKHEHHS CEPBITYTY SIK PEYOBOTO
npasa Ha yyke MaitHo. CJiJl MaTH Ha yBa3i, 10 3a UM
JIOTOBOPOM HE BiIOYBa€ThCs Tepenadi caMoi HepyXo-
Moi pedi, Ka BUCTYTa€e 00’ EKTOM CEpPBITYTY, CEpBITya-
piif OTpUMYe JInIle FOPUIUIHO TapaHTOBAHUK JOCTYI
10 Hel Juis pearizamii mpaBa 0OMEKEHOTO KOPHCTY-
BaHHs. Taka CHTYyallis 3yMOBJICHA TUM, IIO 3 OJHOTO
00Ky, CEpBITYT 3a CBOEID KOHCTPYKIII€O 3/MIHCHIOETh-
cs1 0€3 OTpUMaHHS BiJIIOBIHOrO MaiiHa Y BOJIOIHHS,
a 3 IHIIOTO OOKY — 32 BIACHUKOM HEPYXOMOTO MaliHa,
IO BIJIHOIICHHIO JIO SIKOTO BCTAHOBJIOETHCS CEPBITYT,
30epiraeThCs MpaBo BIACHOCTI.

He BinOyBaeThcsi TakoX 3a JOrOBOPOM TPO BCTa-
HOBJICHHSI CEpBITYTy ¥ mepeaadi caMoro MaiHOBOTO
paBa, MOJIOHO JO Ti€l, M0 Mae MicClle, HAIPHUKIIA],
3a JOTOBOPOM KYMIBJIi-IIPOAaXy — Jie TPaBO BJIaCHOC-
Ti Ha TIEBHY PiY MEPEXONUTh Bia OHiel ocobu (Tpo-
naBist) Ao iHmoi (mokymist). Lle mosicHoeThest, mepi
3a BCE THM, III0 HA MOMEHT yKIIaJIeHHsI IOTOBOPY PO
BCTAHOBJICHHS CEPBITYTY, OCTAHHBOTO SIK OKPEMOTO
Cy0’€KTUBHOTO IIMBUILHOTO MpaBa B3araji Ie He ic-
Hye. BiacHuk HepyXxoMmoro maiiHa, Mo BiIHOIICHHFO
JI0 SKOTO TUIAHYETHCSI BCTAHOBUTH CEPBITYT, HE Mae
TaKOTO OKPEMOTO TIpaBa sIK CepBiTYyT. BiamosinHe He-
pyxoMe MaiHO HaJIe)KUTh HOMY Ha IpaBi BIACHOCTI,
sIKe 32 CBOIM 3MICTOM € HaiOUIBII «IIOBHHM) peyo-
BUM TipaBoM. CepBITyT HE MOXe iICHYBaTH Ha «CBOE»
MaiiHo. Biarak, sKio He icHye mpaBa, TO HOTo i He
MOXKHA TIepeJlaTh. 3BHYAHO, TYT MOXKHA CTBEPIXKY-
BaTH, 1110 Ti MPABOMOYHOCTI, SIKi B MallOyTHHOMY CTa-
HOBHUTHMYTh CEPBITYT BUAUSIFOTHCS 31 CKIIay TpaBo-
MOYHOCTI KOPHCTYBAHHSI, IO BXOJHUTh Y 3MICT TpaBa
BJIACHOCTI BITACHHKA HEPYXOMOTO MaifHa, MIOJI0 SKOTO
IUIAaHYETHCS. BCTAHOBUTH cepBiTyT. OUeBHIHO, IO Ta-
KM BULUI Mae Miciie, ajie BiH caM 110 co0i 6e3 aep-
KaBHOI peecTpalii He € FOPUIUYHO 3aBEPUICHUM Ta
He Ha0yBae cTarycy caMOCTIIHOTO Cy0’ €KTHBHOTO pe-
yoBoro npasa. [lo-apyre, nepenada MaitHOBOIo Ipasa
(32 yMOBH TiMOTETHYHOTO TPUIYIICHHS PO 1CHYBaH-
HS CEPBITYTY y BIACHHKA HEPYXOMOTO MaiiHa, 1110 BHU-
DA€ B CUITy BUIIE3a3HAYCHUX TPUYUH He OOIpyH-
TOBAaHUM) 32 JIOTOBOPOM ITPO BCTAHOBJICHHS CEPBITYTY
HEMOXXJIUBA B CHIIy TOTO, II0 Y IUBIIBHOMY TIpaBi Jii€
MIPUHIUI HEBIIYKyBaHOCTI CEPBITYTY.

JloroBip mpo BCTAaHOBIEHHS CEPBITYTY Oe3moce-
pPEIHBO 32 YMHHHM 3aKOHOJABCTBOM HE IOPOIKYE
CEPBITYTY sIK Cy0’€KTUBHOI'O PEYOBOT0O MPaBa. 3a HUM
BJIACHHWK HEPYXOMOTO MaiHa, OO0 SKOTO TUIAHYETh-
Csl BCTAaHOBJICHHSI CEPBITYTY, JIMIIIE HA/IA€ 3rO/Ty Ha BU-
HUKHEHHSI TaKOTO MPaBa y MOTEHIIIITHOTO CepBiTyapis
Ta MOTO/IKYETHCS Ha 3a0e3neYeHHs JOCTYIy JI0 Biac-
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HOTO HEPYXOMOTO MaiHa [ peaji3allii Takoro mpasa
TMICNA 3aBepIIEHHS HOTo IOPUANYHOTO O(QOPMIICHHS
(moroBip + nmepkaBHa peecTparlisi) B MOPSAKY Ta Ha
YMOBax BU3HAYCHUX AOTOBOPOM. Taxka 3r0J4a BUABIIA-
€TbCA Yy BUPOOJIEHHI CTOPOHAMH JOTOBOPY Y BiJIO-
BIJTHOCTI 10 ITOJIOYKEHD Ta 3acaj] YHHHOTO [IMBLIHHOTO
3aKOHOJIABCTBA CBOEPITHOT MOJIENI MaiiOyTHROTO cep-
BITYTy SIK CAMOCTIHHOTO Cy0’€KTHBHOTO ITUBLIBHOTO
mpaBa. Bzaemoy3romkeHHS Takoi Mojaedi BinOyBa-
€TBCS Ha OCHOBI BpaxyBaHHS iHTepeciB 000X CTOpIH.
Haiikpanmm iHCTpyMEHTOM IJISi IBOTO € BUKIIFOYHO
JIOTOBIp, MM TIOSICHIOETHCS HASIBHICTH OCTAHHBOTO Y
MEXaHi3Mi BHHHKHEHHS CepBiTyTy. Po3pobiena crto-
pOHAMH IOTOBOPY MOZCIh MaiOyTHBOTO CEpPBITYTY
3HAXOAWTh CBOE BiMOOpaXCHHS B YMOBax BIITIOBII-
HOTO JOTOBOpPY. 3 MOMEHTY HOTo YKJIaJeHHs, AO0To-
Bip TIPO BCTAHOBIICHHS CEPBITYTY € IiJCTABOIO IS
TIPOBEZICHHS JIEP>KaBHOI peecTpartii TaHOTO PEIOBOTO
TpaBa, OCKIIHKH caMe HOTO YMOBH MICTAThH IOPHIMY-
HO 3HAYMMI BiIOMOCTI, III0 3aHOCATHCA 10 JleprkaBHO-
IO PEECTPY PEUOBHX MPaAB Ha HEPYXOME MAiHO.

3BUYAiHO, 110 MPOBEACHA BUIIIE XapaKTEPHCTHUKA
JIOTOBOPY TIPO BCTAHOBJICHHSI CEPBITYTY Oyme Hero-
BHOIO 0€3 BH3HAYEHHS MICIII IILOTO JIOTOBOPY CEPEn
IHIIX JTOTOBIPHUX KOHCTPYKIiA. MoBa (akTmdaHO
Hi7ie PO MPUHAJIEKHICTH IOTOBOPY ITPO BCTAHOBJIEHHS
CEPBITYTY IO TIEBHOI TOTOBIpHOI TPYIH, HAPUKIIAL;
JOTOBOPH TIPO TIepeady MaifHa y BIAaCHICTH, IOTOBO-
pH TIpo Tiepeady MaifHa y KOPUCTYBaHHSA, JIOTOBOPH
Ipo BUKOHAHHS pooit Toro [10, c. 50-51]. ¥V nusimic-
THYHIH JiTepaTypi 3 1OTO MPUBOIY BHUCIOBIIOIOTHCS
pizHi gymku. Tak, M. M. Maneina BiTHOCHTH JOTOBIp
PO BCTAHOBJICHHS CEPBITYTY IO TPYIH IOTOBOPIB
Ipo TiepenaHHs MaikiHa B kopuctyBaHHS [11, ¢. 80].
VY cBorw uepry, 5. C. CononoBa BBaxkae, IO TaKUit
JIOTOBIp HAJIECKHUTH «I0 TPYIH 3000B’sI3aHb, CIIPSIMO-
BaHUX Ha HaJ[aHHS NPaBa aKTHMBHOTO 200 MACHBHOTO
KOPHCTYBaHHS MaitHOM 03 Iepemadi BiIITOBIIHOTO
00’exty» [12, c. 12]. Sk Gaunmo, . C. ComomoBa
(haKTHIHO BBOIUTE OCOOHBY T'PYILY JTOTOBOPIB HOPS
13 THMH, SIKi TPAJAHUIIHHO BUIUISIIOTHCS Y ITUBLTICTHY-
Hill JOKTPHUHI.

Ha nam norsiz, 3BU4aifHo, JOTOBip PO BCTAHOB-
JIEHHS CEpBITYTY € OCOOJNIMBOIO Ta CKIIATHOIO KOH-
CTPYKIIi€10, IO HE BIUCYETHCS B TY UM IHITY KJIACUIHY
rpyIy g0roBopiB. OYeBHUIHO, SKIIO 32 JIOTOBOPOM IIPO
BCTaHOBJICHHS CEPBITYTY BIICYTHS Mepenada Hepyxo-
MOTO MaifHa, TO HOro HEMOKJIMBO BiTHECTH i IO TPY-
M IOTOBOPIB PO TIEpeAaHHs MaifHa Y KOPUCTYBaHHS.
HeoOxiganM € ¥ po3yMiHHS TOTO, IO KOPUCTYBAHHS
TIPH CEPBITYTI XapaKTepU3y€EThCSI CBOEK CTIEITU(IKOI0
— BOHO HOCHTB 0OMeskeHu# xapakrep. [Ipu mpomy, 00-
MEXXYBaJIbHUM KPHUTEPiEM BUCTYIIA€ HE JIMIIE MAaCI-
Tab (ITPOCTOPOBI MEXKi) HOTo il (HAIPUKIIAM, YaCTHHA
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3€MEJBHOT JUISHKY, YaCTHMHU HEXWIMX MPUMIIICHb
TOWIO), aje i crocid KOPUCTYBaHHS (HAPUKIIAMI, BU-
KITFOYHO TPOXif, MpOi3/, IO HE T03BOJISIE KOPUCTYBA-
TUCSI MAHOM B 1HIHH c110ci0 (CTBOPIOBATH 3BANHIIIE,
BUPOIIYBaTH CLILCHKOTOCIOAAPCHKI KYJIBTYPH TOIIIO),
IHOJII MOXE JIOJIaBaTUCS ¥ Yac KOPUCTYBaHHS. Tomy
JIOTOBIp MPO BCTAHOBIICHHSI CEPBITYTY BaKKO BifHe-
CTH JI0 KOHKPETHOI TpyIH JOTOBOPIB Cepell THX, IO
TPAIUIIHO BUIUISIOTECSA B FOPUAMYHINA JiTEpaTypi.
OnHak, 1ie He 03Havae, 0 TAKOTo JIOrOBOPY HE iCHYE,
a0o 1110 BiH HE € IOTOBOPOM 3a CBOEIO CYTTIO, X04a i
Mae CyTTeBi 0cobauBoCTi. OYEBHIHUM € i Te, IO Iie-
pellik Tpyn JOrOBOPIB HE MOXKHA BBaYKATU 3aKPUTHM.
Ha namry mymKy, TaHuii 1OTOBip MOXKHA OXapaKkTepu-
3yBaTH SIK JIOTOBIp, IO OMOCEPEIKOBYE BUHHUKHEHHS
PEYOBOTO IIpaBa — CEPBITYTY.

TakuM YHHOM, XapaKTEpPHHUMH OCOOIMBOCTSIMH
JIOTOBOPY TIPO BCTAHOBJICHHS CEPBITYTY CIIiJI BBAXKATH
HacTymHi: 1) 1eii ToroBip He nependayac mepeaadi ca-
MOTO HEPYXOMOTO MaifHa y KOPHCTYBaHHS; 2) 3a LIUM
JIOTOBOPOM HE BifOyBaeThcs i Tepenadi MaifHOBOTO
npasa (cepBiTyTy); 3) Leil TOoroBip caM He MOPOIKYE
CEPBITYTY, aJie € OIHIEI0 3 TPABOBUX ITiJICTAB HOTO BH-
HUKHEHHSI.

BupinieHHs: TMTaHHs Mo Micle JOroBOpy M0N0
BCTAHOBJICHHSI CEPBITYTY Y CTPYKTYpi MeXaHi3My
UBUTBHO-IIPABOBOTO PETYIIOBAHHS CEPBITYTHUX BiJl-
HOCHH 3aJIeXKHTh BiJ] PO3YMIHHS CyTHOCTI JIOTOBIpHHX
MPaBUJI TIOBEIIHKH, IO PO3POOISIOTHCS CTOPOHAMH
JIOTOBOPY Ta CTaHOBIATH Horo 3micT (ymoBH). Tak,
SIKIO JIOTOBIPHI TpaBHja TOBEIIHKH BU3HAKOTHCS
UBUTBHO-TIPABOBOI0 HOPMOIO, TO JIOTOBIp $IK 30-
BHIIIHSA opMa X BUPaKEHHS Y CTPYKTYPl MEXaHi3My
[UBUTBHO-ITPABOBOTO PETYIIOBAHHS CEPBITYTHUX BiJl-
HOCHH BKJIFOYaTHMEThCSl Y HOPMaTHBHY OCHOBY JIaHO-
r0 MEXaHi3My, SKIIO Hi — MicIle IOTOBOPY SIK TPaBo-
BOTO PEryjsiTopa y MeXaHi3Mi LUBUILHO-IIPABOBOTO
peryiroBaHHs Oyze IHIIMM 1 moTpeOyBaTuMe IHILIOTO
T TXOTY.

VY IOKTpHHI HMBUIBHOTO IpaBa, a TaKOX Y Tid
Mipi, B SKiil JOTOBip CTa€ MPEAMETOM IOCIIIKCHB
y 3araibpHii Teopii mpaBa, TUTaHHSI HOPMAaTUBHOCTI
UBIIHHO-TIPABOBOTO JOTOBOPY 3aJTHIIAETHCS TIOCUTh
IUCKYyCIHHMUM. 3arajiom, BCA CYKYIHICTh MOIVISZIB
10/T0 HOPMATUBHOCTI ITUBUIBHO-ITPABOBOTO JJOTOBO-
Py Y CHCTEMHOMY BHJII HUHI MOXe OyTH Tpe/cTaB-
JIeHa Y BUIVISAAI IBOX OCHOBHHUX rpyn. [lo meprmroi
TPyIH BKIIOYAIOTHCS BUCHI-IIUBUIICTH Ta IPAaBHUKH,
SIKi 0OCTOIOIOTH AYMKY IIOJIO TOIUTEHOCTI BUSHAHHS
MpaBWJI OBEIIHKH, BMIIIEHUX y JOTOBOPi, HOpMaMu
mpasa, 30kpema: A. B. byxanos, /. M. Jlemuues, T.
B. Kamranina, O. O. IlepBomaiickuii, C. O. Ilorpi6-
uuii, P. b. Ilpunynekuii, 3. B. Pomoscrka, M.M. Ci-
6i1p0B, 0. O. Tuxomupos, O. C. SIBopcrka Ta iHIII.
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Hpyra rpyna, BiANOBiTHO, OXOILIIOE KOJO BUYEHHUX-
IUBLTICTIB Ta MPAaBHUKIB, SKi 3aePEUyIOTh MOXKIIHU-
BICTh BU3HAHHSA 3a ITUBUIBHO-IIPABOBUM JIOTOBOPOM
O3HAKW HOPMATHBHOCTI, a came: FO. b. Anekcammmu-
Ha, C. M. bepgeno, 0. I1. €ropos, M. ®@. Kazanres,
M. M. Mapuenko, I. O. Minnikec, C. I1. ITorpe6Hsik,
B. @. [Tomonxomyno, b. I. Ilyruncekuii, M. M. Ce-
MskuH, O. B. SapuntieBa toro.

3aranom JymMKa Mmpo MOXKIJIWBICTB PO3IISLY JIOTO-
BIpPHMX IPaBHJI MOBEIHKH SK MPABOBHX (I[MBIIEHO-
MPaBOBMX) HOPM IO BiJHOMIEHHIO 1O IMBIIBHO-
MIPaBOBOTO JOTOBOPY € TOCHUTBH IIKaBOIO 33 CBOIM 3Mic-
ToM. OTHaK, BOHA HE BITUCYETHCS Y TPATUITIHHE pPO3Y-
MiHHS HOPMH TIpaBa 9d MPaBOBOI HOPMH y BITUH3HS-
HIill TIPaBOBIM CHCTEMI, IO 3 BEJIMKUM CTYIICHEM OUe-
BHIHOCTI BUMarae TpancdopMariii TaKoro po3yMiHHS
1 BUpOOJICHHS SIKICHO HOBOTO ITiIXOMy. 30KpeMa, IIpo-
TATOM TPHUBAJIOTO Yacy 1 HHUHI 3aralbHOTPUAHATAM
3aITAIIAETHCS BUAUICHHS TIPH XapaKTEPUCTHUII HOPMH
mpaBa (IIMBLTHHO-TIPABOBOI HOPMH BIIITOBITHO) TaKO1
il BmacTUBOCTI (O3HAKM) SK 3arajbHICTH (b0 1HOMI
il HA3MBAIOTH — HOPMATHBHICTB). 1i OCHOBHA CYyTh B
OCHOBHOMY 3BOJAWTKCS IO TOTO, IO ITPaBOBa HOpMa!
1) abcTparoBaHa BiJf KOHKPETHOTO BHMAJKY, TOOTO
MTOIAPIOETHCS HAa HEBU3HAYEHY KIJTBKICTh CYCIUTEHUX
BiJTHOCHH TIEBHOTO BUIY; 2) XapaKTepHU3y€EThCS HETIep-
COHi(hiKOBaHICTIO, TOOTO CTOCYETHCS BCIiX, XTO € ab0
MO)K€ CTaTH yJaCHHUKOM BiIITOBITHMX BITHOCHH; 3)
peaizartist mpaBoBOi HOPMH He IPUIHHSE 11 11T (HeBU-
YEepITHICTh BUTIAJIKIB 11 3aCTOCYBaHH:); 4) TPUBAIIICTh
mii y gaci [13, c. 50, 52-53].

AHami3 mpaBuiI TOBEIIHKH, SKi PO3POOIIIOTHCS
Ta BKITIOYAIOTBCS Y 3MICT JOTOBOPY IPO BCTAHOB-
JICHHS CEePBITYTY (K 1 OYIb-SKOTO 1HIIIOTO ITUBIIHHO-
MIPABOBOTO JIOTOBOPY) HOTO CTOPOHAMHU SICKPABO CBiI-
YUTh TIPO 00’ €KTUBHY HEMOXIIUBICTH ITOIIHPEHHS
Ha HUX BHIINE OKPECICHHWX BIIACTHBOCTEH IPaBOBOI
(mmBLTBHO-TIpaBOBOi) HOpMu. OpHAK, TIEBHE 3arle-
pEYeHHS TI0 BiJHOIIEHHIO BJACHE 10 JOTOBOPY IIPO
BCTaHOBJICHHS CEPBITYTy MO)KE€ BUHUKHYTH IIONIO Ta-
KHX BJIACTHBOCTEH SK HEBHYCPIHICTH Ta TPUBAJICTH
nii y gaci. CripaBa y TOMY, III0 B CHITY HassBHOCTI pe-
YOBOTO €JIEMEHTY y CEPBITYTHHX BiIHOCHHAX, JIOTO-
Bip MPO BCTAHOBJICHHS CEPBITYTYy MOXE YKJIaIaTHCS
Ha TpUBaJINH cTpok (Hampukiazd, S0 pokiB ToIo), abo
B3araii OyTH 6e3cTpOKOBHM. 3BHYAIHO, IO JOTOBIp-
Hi ITpaBHJIa IOBEAIHKH OYIyTh iSTH IPOTATOM YCHOTO
4yacy YMHHOCTI TaKkoro JoroBopy. Pasom 3 Tim, TpuBa-
JICTH Mii TPaBOBOI HOPMH € TIINOIIOI0, OCKLUTBKH HE-
MOJKJTMIBO B3arajli BCTAHOBHTH (32 BUHATKOM OKPEMHUX
BHITAJIKIB), KOJIM Ta 3 SKUX caMe¢ €KOHOMIYHHX, COITi-
aJbHUX UM 1HIIMX MPUYIHH TPUITHHATHCS 11 YHHHICTH
(mpaBoBa HOpMa MOXKE ICHYBaTH HaBiTh CTOINITTS).
Bonxowac, TpuBamicTs Aii MpaBwil TOBEAIHKH Y JI0TO-
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BOpi PO BCTAHOBIICHHS CEPBITYTY 3 CAMOT0 ITOYaTKy
OOMEXYETHCSI BIACTUBICTIO 00’€KTUBHOI OOYMOBIIE-
HOCTI CEepBITYTy Ta/ab0 TPHUBAJIICTIO YKUTTS CEPBITY-
apist.

HeBuuepnHicTh TOTOBIPHOTO MpaBWIiia HOBEIIHKH
y CBOIO HEpry MO)Ke BOAUaTHUCh y TOMY, IO CEpPBITY-
apiii, HaNpPUKIJIaA, HEOAHOPA30BO 3 PO3PUBOM Y Haci
BUMHSE Jii IIOJ0 MPOXOAY, Npoi3ay depe3 MeBHY 3e-
MeJIbHY AUISHKY, a OTXe M KOKeH pa3 peasizye oHi
i Ti caMi nmpaBuiia (YMOBH) AOTOBOPY MPO BCTAHOB-
JICHHS! CEPBITYTY, 10 BU3HAYAIOTh SIK, /1€ H KOJIH MOX-
JUBHUK TaKWid Mpoxia uu mpoiza. Pazom 3 Tum, Taka
«CBOEPIiJIHA» HEBUUEPITHICTh CTOCYETHCS CaMe JTAHOTO
KOHKPETHOTO BHUIAJKYy CEPBITYTHOTO KOPHUCTYBAaHHS.
Kpim TOro, cucremaryHe BUMHEHHS CEpBIiTyapieM
i 11010 TPOXOJY YW MPOI3/1y HE 03HAYa€E HASBHOCTI
B HBOTO KIJIBKOCTI CEPBITYTIB (AK Cy0’€KTHBHOTO -
BUIGHOTO IpaBa) PiBHIH KUTBKOCTI MPOXOMIB UM IPO-
1311iB MO 4yXii 3eMenbHIM minsHmi. [ii 3 peamizamii
CEPBITYTY OXOIUTIOIOTHCS €MHUM Cy0’€KTHUBHUM IIH-
BUIBHUM TipaBoM. Jlist JOTOBIpHOTO TpaBHiIa OBEIiH-
KH B Oy[b-SIKOMY pa3i MPHUITUHSIETbCS HOro BUKOHAH-
HSIM, HE3aJIeXKHO BiJl OJHOPA30BOTO UM CHUCTEMATHY-
HOTO XapakTepy OCTaHHBOTO. UMHHICTH e MPaBOBOI
HOPMHU TPUTHHSAETHCS JIIIE 1 CKACyBaHHSM iHIIOO
[IPaBOBOI0 HOPMOIO, pO3pOOJIEHOI0 Ta MPHUHHATOIO Y
CHeIiaIbHOMY TIOPSIIKY.

Coijt 3ayBaXkHTH, 110 JICSKI BUCHI BIAMIYarOTh MOXK-
JIUBICTh TIONIMPEHHS O3HAKH HENepcoHi(iKoBaHOCTI
Ha yMoBH JoroBopy. Tak, Ha nymky L. B. Kana6exo-
Ba, HEKOHKPETHICTh aJipecara y YacTHHI JOTOBIPHUX
MIPaBWJI TOBE/IIHKY MOXKE BUSIBJSITUCS 30KPEMa Y TOMY,
o «po3poliieHa CTOPOHaMU HOpMa MOXKe OyTH BU-
KOPHCTaHa ¥ iIHIUMH cy0’eKTaMU MpaBa, HAIPUKIIa/,
IpY 3aMiHi OJTHi€T 31 cTOpiH HoroBopy» [14, c. 15]. Ha
HAIII TIOTVISI]T, TaKa TyMKa € CITIPHO0, aJ[Ke TP 3aMiHi
CTOPOHH B JIOTOBOPI OJIMH KOHKPETHUH YYacHHK 3a-
MIHIOETBCSI 1HIIUM (HOBUM) KOHKPETHUM YYaCHUKOM
i came JIOroBipHe MpaBWIIO He HabyBae abCTPaKTHOTO
xapakrepy. KpiM Toro, sik BUTUTUBAE 3 TIOJIOKEHb CT.CT.
513 Tta 521 LK Ykpainu, 3amina Oyab-gKoi 31 CTOpiH
[UBUTEHO-TIPABOBOTO JOTOBOPY BiA0OYBAETHCS ITUIIXOM
YKJIQJICHHS JIOJIATKOBOT YTOK JI0 OCHOBHOTO JIOTOBO-
py. Taka yrona € HeBiJ’€MHOIO YACTHHOIO OCHOBHOTO
JIOTOBOPY Ta BHOCHUTH 3MIHH JI0 OCTaHHBOTO, TOOTO
P 3aMiHi CTOPOHH Y 3000B’13aHHI (haKTHIHO BijOy-
BaEThCS NepeoOPMIICHHS JOTOBODY.

3 ypaxyBaHHSM BHIIIECKA3aHOTO, IITKOM 3aKOHO-
MipHO, III0 HAYKOBIIi, SIKi CTOATH Ha TIO3UIIil BU3HAHHS
JIOTOBIPHHX TIPABWII MOBEAIHKY PABOBUMH HOPMaMH
Ta CUCTEMHO ITiIXOIATh 0 BUPIMIECHHS TaHO1 poodIre-
MH BiJ3Ha4aI0Th HEOOXiTHICTh MPOBEIACHHS BiIIO-
BiTHMX HAayKOBHX IIEPETBOPEHb Y YaCTHUHI PO3YMiHHS
cyTHocTi rpaBoBoi Hopmu. Hampuxiaz, C. O. ITorpi6-
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HMH, ITOCJIIIOBHO BIJICTOIOIOYH MO3UIII0 BU3HAHHS 3a
[UBUTEHO-TIPABOBUM JIOTOBOPOM HOPMATHBHOI BIIac-
THUBOCTI, TPUXOAWUTH 1O BHCHOBKY, IO «HOPMAaTHB-
HICTh Ma€ PO3yMITHCS SIK BIACTHBICTh aKTa CTBOPIOBA-
TH TIPAaBUJIO TIOBEIIHKHM HA MEBHY KUTTEBY CUTYAIIifo0,
He3aJIeKHO BiJ TOTO, IepcoHi(ikoBaHi 9 Hi Cy0’€KTH
TaKol IMOBEJIHKH, PO3PAX0BAaHE 1€ MPABUIIO Ha Pa30Be
gu OararopasoBe 3acTocyBaHHI» [15, ¢. 92-93]. Cam
HampsAMOK MOCTAHOBKH Ili€l mpoOieMHu Ta NUIAXIB il
BHpIIIEHHS Y TaKOMy KJTFOYi, OY€BHUIHO, CTaBUTh Ha
TIOPSIOK JCHHWA HEOOX1THICTh i1 BHHECCHHS 33 MEXI
BHYTPIIIHBO TaTy3eBUX (CyTO HUBLTICTUYHNX ) HAYKO-
BHX JIOCIIDKCHh Ha PIBEHb 3arajlbHOI Teopii mpapa.
Ockimbku caMe B JaHii cepi HAyKOBOTO Ii3HAHHS
MOKJTUBO 3IIACHUTH HAHOUTBITT OOTpYHTOBAHHI TIEpe-
s GyHAaMEHTATFHIX TPABOBHUX SIBHILL.

PazoM 3 TuM, HEOOXiTHE YiTKE YCBIIOMIICHHS TOTO
(hakTy, TII0 TOTOBIPHI MTPaBHIIa TIOBEIIHKA HABPST UM
3MOXXYTh TIOBHICTIO TIEPETBOPUTHCS YV KIACHUHI TIpa-
BOBI (IIMBUTLHO-TIPABOB1) HOPMH, BOHHU 3aBXKIM MaTH-
MYTh CBOIO crerudiky. Amke Iporenypa CTBOPESHHS
Ta BBEACHHSA B IO JOTOBIPHUX IPaBWI TOBEIIHKA
CYTTEBO BiJIPI3HAETHCS Bi MPOIEAYPH CTBOPEHHS Ta
MPUAHATTS IUBITFHO-TIPABOBUX HOPM, IIO MICTSTHCS
B 3aKOHI Ta IMJI3aKOHHOMY HOPMAaTHBHO-TIPABOBOMY
akti. TakoX m0 MJOTOBIpHMX TIPABHJI TTOBEMIHKH
CKJIaJHO 3aCTOCYBaTH TaKy BJIACTHUBICTh IPaBOBHUX
(IMBLUTBHO-TIPABOBHX) HOPM SIK CHCTEMHICTH, depes
iX 3HAYHY HEMOCTIMHICTh Ta NWHAMIYHHHN XapakTep
(7tre 3a OWH NIEHB y MeXKaX JepiKaBU YKIaJaeThCs
Ta MPUNUHAETHCS 3HAYHA KIJTBKICTH JOTOBOPIB, Y T. .
JIOTOBOPIB TIPO BCTAHOBIIEHHS CEPBITYTY). Kpim ToOTO,
JIOTOBipHI MpaBHJIa IOBEAIHKHM X0U 1 HaIIiJICHI TIEBHOIO
CaMOCTIHHICTIO (Yepe3 BU3HAHHS MPUHITUITY CBOOOIH
JIOTOBOPY ), aJIe TaKa CAaMOCTIHHICTB € BiTHOCHOIO Uepe3
X TTOX1THMIA XapaKTep Bij MUBLUILHO-TIPABOBUX HOPM,
BMIIIIEHUX y NUBUTLHOMY 3aKOHOMABCTBI. [lo-miepie,
camMa MOXJIMBICTb CTBOPEHHSI CTOPOHAMH IOTOBOPY
TIPaBWIT MOBEAIHKN BiMIHHUX BiJ] THX, IO MICTSATHCS
B YHHHOMY IMBUTFHOMY 3aKOHOIABCTBI JIOITyCTHMA B
cmry 3akony (ct. 6 LK Vipaian) (pakrrano MoBa fie
TIpo Aep KaBHE CAHKITIOHYBaHHS). 3a BIiICYTHOCTI Ta-
KOT BKa3iBKH CaMOPETYJIIOBAHHS ITUBUTLHUX BiIHOCHH
Yy CYJacHHX YMOBaX HaBpPsI 9 Oy0 O MOKIHBHM.
[To-nmpyre, moroBipHi MpaBHIIa MOBEAIHKH HE BUHUKA-
I0Th Ha ITyCTOMY MICIIi Ta HE PO3POOISIOTECS CTOPO-
HaM¥ JIOTOBOPY B a0CONIOTHO MOBUTBHIN (popmi. CBo-
0oma CTOpiH IOTOBOPY Y BUPOOJIEHHI HOTO YMOB HE €
0e3MEeKHOI0. YKIIAIAr0ud JOTOBIp PO BCTAHOBJICHHS
cepBiTyTy (abo Oymp-siKuil iHIIMK TOTOBIp, 30KpeMa
HENOIMEHOBaHMI1), BPETYIbOBYIOYH Y HbOMY OKpeMi
aCTIeKTH CEPBITYTHUX BiTHOCHH, SIKI HE BPETYJIHOBa-
Hi OMBITHPHAM 3aKOHOJIABCTBOM 200 BiACTYIIAl0YH Bif
TTOJIOKEHb OCTAHHBOTO (SIKIIO 1€ MOKIIHBO), CTOPOHHU
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TaKOTO JIOTOBOPY HE 3BUILHSIOTHCS BiJ] 000B’SI3KY JI0-
TPUMaHHSI Ta BPaxyBaHHS 3arajibHUX TOJIOKEHb Ta
3acaJ IMBUILHOTO 3aKoHOIAaBcTBa. Hampuknan, ymo-
BU JIOTOBOPY TOBHHHI PO3POOISTUCS 3 JOTPUMaH-
HSM MEX 3/1MCHEHHSI IUBIILHUX TIPaB Ta 000B’SI3KIB,
OCHOBHHUX NapaMeTpiB MPaBOCyO €KTHOCTI YYaCHHKIB
IMBUIBHUX BIJHOCHH, 3arajbHUX BHMOI YHMHHOCTI
NPaBOYMHY LIOAO 3MIiCTy Ta (OpPMH, 3arajbHUX IIO-
JIO’KEHB TPO 3000B’A3aHHS, 3aralbHUX MOJI0KEHb PO
JIOTOBIp TOIIIO.

3a0e3nedeHicTh CHIIOK JCPIKAaBHOTO MPUMYCY SK
OKpeMa 03HaKa IpaBoBo1 (LIMBLUILHO-TIPABOBO1) HOPMH
TaKOXX Ma€ CBOT 0COOJIMBOCTI IO BiJJHOIICHHIO [0 Tpa-
BUJI TIOBEIIHKH, BMIIICHUX Y IMBUILHO-TIPABOBOMY
nmoroBopi. Cam (pakT MOXKIIMBOCTI 3aCTOCYBaHHS Ii€i
03HAaKH JI0 IUBUIHLHO-IIPABOBOTO JOTOBOPY HE BUKIIHU-
Kae CyMHIBY, 00 y pa3i MOpYIIEHHS YMOB JIOTOBOPY
OJIHI€IO 3 CTOPIH, iHIIA CTOPOHA MOXKE 3BEPHYTHCS JI0
CyIy 3a 3aXHMCTOM CBOIX MpPaB Ta 3aKOHHHUX 1HTEPECIB.
Pa3zom 3 THM, OCOOJIUBICTD BHUSIBISIETHCS B TOMY, IO
JIOTOBIpHE TIPaBHJIO MOBEAIHKK (YMOBa JOTOBOPY) HE
3aBKIM MOXe OyTH 3a0e3MeYeHO PeaTbHOK MOKIIU-
BICTIO Jiep>kaBHOTO puUMycy. Hanpukina, sSIKImo BOHO
CTBOPEHO 3 TMOPYHICHHSIM MEX TMPHHIHITY CBOOOIH
JIOTOBODY.

Tomy psi HayKOBIIIB BU3HAIOTH JIOTOBIPHI IpaBHiIa
MOBE/IIHKU HE B SKOCTI 3BUUAlHMX (KITACUYHHUX) Mpa-
BOBHX (LIIMBUILHO-TIPABOBHMX) HOPM, & BEIYTh MOBY
po 0CcoONMBY CBOEPiIHY rpyIy HopMm: A. B. Byxanos
(iHOMBinyabHI HOPMATHBHI TIPUITACH, THIWBITyaIbHI
HopMmHu); T. B. Kamanina (iHIuBiTyanbHi HOPMH, «Mi-
KpoHOpMU»); . B. MenbkyMoB (FOpHIMYHI KBa3iHOP-
MH).

JloninpHO BiAZHAYMTH, NIO cepell TPYNH BYCHUX-
IIUBITICTIB Ta IPABHUKIB, AKi HE BU3HAIOTH 38 ITUBLILHO-
MpPaBOBUM JIOTOBOPOM O3HAaKH HOPMAaTUBHOCTI, psa
JIOCJTIIHAKIB BBAXKAIOTh 3a JOLIBHE PO3IIAAATH HOTO
SIK aKT IpaBo3acTocyBanHs [ 16, ¢. 57]. Ha mamry mym-
Ky, TaKHH MiIX11 0 BUSHAYCHHS MICIS JOTOBOPY SK
peryssiTopa y MexaHi3Mmi LUBIIBHO-IIPABOBOTO pEry-
JIFOBAHHS € CIipHUM. [CHyF0Ue ycTalleHe ysBICHHS PO
3aCTOCYBaHHS IIpaBa K 0coOnuBy Gopmy ioro peairi-
3aii, o mnepeabadae Iep:KaBHO-BIATHUN XapaKTep
[17, c. 142-145], BuKIiIr09a€ MOKIIMBICTE KBaTi(hiKarii
[UBUTBHO-ITPABOBOTO JOTOBOPY (Y T. 4. JOTOBOPY MPO
BCTaHOBJICHHS CEPBITYTY) SIK aKTy IPaBO3acTOCYBaH-
Hs. KpiM Toro, mpu nmpaBo3acTocyBaHHi BiZOyBaeTbCs
JIUTIIe KOHKPETHU3AIlisl MUBUILHO-TIPABOBOI HOPMHU 0
00CTaBWH MEBHOTO YKUTTEBOTO BUMAJIKY, TOJI SIK Y J0-
TOBOPI PO BCTAHOBIIEHHS CEPBITYTY CTOPOHH Y MEX-
axX MPUHIIAIY CBOOOIU IOTOBOPY MOXKYTh CTBOPIOBATH
HOBI ITpaBWJIA MIOBEAIHKH. Y I1i#l YaCTHHI, CIIi TATPH-
Matu no3utito O. @. Ckakys ta I. O. MinHikec momo
JIOTUTEHOCTI PO3PI3HEHHS TPaBO3aCTOCOBHOTO Ta J0-
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TOBIPHOTO 1HJHBITyaTbHO-TIPABOBOTO PETYITIOBAHHS
SIK CaMOCTIMHUX BHIIB OCTaHHBOTO [18, c. 42-43; 19,
c. 260-261]. Kpim TOTrO, CIIyIIIHOIO € TaKoX AyMKa .
O. MiHHIKeC PO BKITIOYEHHS JIOTOBIPHOTO 1HANBITY-
ANBFHOTO MPABOBOTO PETYIIOBAHHS Ta PETYJIIOBAHHS 32
JIOTIOMOTOFO OTHOCTOPOHHIX IPaBOYMHIB (aBTOHOMHE)
y KaTeropito caMOperyatoBaHHs.

Ha namry mymKy, Ui KoHCTaTarii HOpMaTHBHOCTI
UBUTLHO-TIPABOBOTO JIOTOBOPY HE JIOCTATHHO TOCH-
naHHA Ha monoxeHHs ct. 6 LIK Vkpainu. 3 1i 3micty
OJITHO3HAYHO HE BUIUIMBAE BHCHOBOK IPO T€, IO JIO-
TOBipHI TpaBUjIa MOBEIHKU € IUBLUIHHO-TIPABOBUMU
HOpMamHu. JlaHa CTaTTsI JINIIE 3aKPIILTIOE 32 IIMBLUIHHO-
MIPaBOBUM JIOTOBOPOM CTaTyC MPaBOBOTO PEryasTopa.
BuznaHHS X JOTOBIpHUX IMPaBHII MTOBEMIHKH, PO3PO-
OJIEHUX CepBITyapieM Ta BIACHHKOM OOTSHKEHOTO cep-
BITYTOM HEPYXOMOTO MaiHa, IHUBUILHO-TIPABOBUMH
HOpPMaM{ BUMarae mnepersiay ¢yHIaMeHTaTbHIX
MIPaBOBUX SIBHIL, 10 BUXOAUTH 332 MEXi JAHOTO Ha-
YKOBOTO AociimkeHHs. OTXe, Miclle JOTOBOPY IIPO
BCTaHOBJIGHHSI CEPBITYTY SK IPABOBOTO PETYIATO-
pa y MexaHi3Mi ITMBLUTHHO-TIPABOBOTO PETYIIOBAHHS
CEpBITYTHHX BIIHOCHH BHSBIISIETHCA Y TOMY, IO 3a-
3HAYCHWHA JOTOBIp € 3ac000M IPaBOBOTO camope-
TYITIOBaHHS, TOOTO OKPEMOTO BHIY IHIUBITyaIbHO-
MIPABOBOTO peTyMoBaHHA. JlOTOBipHI MpaBmiIa IIO-
BEIIHKM, HE3BAKAIOUW Ha TIEBHY CAMOCTIHHICTEL Bif
TTOJIOKEHD IUBIIEHOTO 3aKOHOJABCTBA (HUHI CTYTIiHB
iX caMOCTIHHOCTI CTa€ TIMOIITNM B CHITY ITOJIOKEHb CT.
6 11K VYkpainu), HOCATH ITiTHOPMATUBHHUMA XapakTep,
OCKUTBKH PO3POOIISIOTHCS 3 TOTPUMAHHIM 3araJIbHUX
MOJIOKEHB Ta 3acaj] MUBUIHHOTO 3aKoHOAaBcTBa. lpn
[IBOMY, TiJHOPMATHBHICTh HE 3BOAWUTHCS BUKIIOYHO
JI0 KOHKpETH3aIlii IeBHOI MUBUTEHO-TIPABOBOI HOPMHU
K VYkpaiau 9u iHIIOTO aKTy IMABUILHOTO 3aKOHOAB-
ctBa. Ockinapky, sk cmymHo 3a3Hadae FO. I, Jleckona,
«CaMOpEryIIOBaHHS — I He AyOIIOBaHHS 3aKOHY»
[20, c. 134]. B cygacHMX yMOBax pO3BUTKY ITHBiJIb-
HOTO 000pOTY TTiAHOPMATUBHICTE Y ITUBIIFHOMY TIPaBi
JIOTIUTEHO PO3YMITH SIK 3B’ 130K Ta 00YMOBJICHICTb TTiJI-
HOPMATHUBHOTO SIBUII[A HOPMAaTHBHOIO OCHOBOIO MEXa-
HI3MY IUBUTLHO-TIPABOBOTO pETyIoBaHHA. JloTOBIp
PO BCTAHOBJIEHHS CEPBITYTy SK MPaBOBHI PeTyIs-
TOP TICHO TTOB’SI3aHUH 13 HOPMATHUBHOIO OCHOBOIO Me-
XaHI3My LWBLUIBHO-TIPABOBOTO PETYIIOBAaHHS, alie HE
BKITIOYAEThCA B OCTaHHIO. Lle o3Havae, mo y MexaHiz-
Mi IMBUTEHO-TIPABOBOTO PETYITIOBAHHS CEPBITYTHUX
BITHOCWH DETYJIATUBHI IHCTPYMEHTH HE 3BOASTHCS
BUKJITIOYHO 70 HOPMATHBHO-ITPABOBUX PETYISATOPIB.

BucHoBok: TakuM 9MHOM, TIPOBEACHE IO CITiIKCH-
HS 3aCBIAYMIIO, IO TIPAaBOBA MPHUPOIA TOTOBOPY PO
BCTaHOBJICHHS CEPBITYTy € MOCUTH CKJIaTHOIO, IO B
OCHOBHOMY 3YMOBJICHO HAasIBHICTIO PEYOBOTO €JIe-
MeHTy. BHacmiIok mporo, BiH HE 30BCIM BITUCYETHCS
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y BYCHHS PO KIaCHYHHI (3000B’A3aIbHUI) JOTOBIp.
BonHouac, HEMOLIBHOI € KBadidikails JOrOBOPY
PO BCTAHOBIICHHSI CEPBITYTY SIK PEYOBOTO JIOTOBO-
pY Yy 3B 53Ky 3 3aKJIaIEHOIO Y HalliOHAJIbHOMY 3aKO-
HOJIABCTBI KOHIICTIIE0 3B 53Ky (haKTy BUHUKHCHHS
CEepBITYTy (PEUOBUX CEPBITYTHUX MPABOBIIHOCHH) 13
Horo Iep’KaBHOIO peecTpallieto, a He 6e31M0cepeHbO 3
KOHCTPYKILi€to oroBopy. OcTaHHii Juiie 3a1<pimnoe
BUpOOJIEHy HOTo CTOPOHAMH MOZICIh CEPBITYTY SIK
Cy0’€KTUBHOTO [IUBUILHOTO MPaBa i € FOPUIUIHO 3Ha-
YUMOIO TIJICTABOIO AJISl MPOBEACHHS BHUILE3raJaHol
JIePXKABHOT pGCCTpaHII Jlorosip mpo BCTaHOBJICHHS
cepBlTyTy HE HaJIUIIETHCS 03HAKOI0 HOPMAaTHBHOCTI, &
BiITaK i HE BKIIFOYA€THCS y HOPMATHBHY OCHOBY MeXa-
HI3MY IMBUILHO-IIPABOBOTO PEryJitoBaHHS. Sk OKkpe-
MU MPaBOBUH PETYISATOP y CTPYKTYpI MeXaHi3My
LIUBIIEHO-TIPABOBOTO PETYIIIOBAHHS CEPBITYTHHX BiJl-
HOCHH, JIOTOBIp MpPO BCTAHOBJIIEHHS CEPBITYTY BHKO-
HYE€ poJb 3ac00y MPAaBOBOTO CAMOPETYIIOBAHHS, IO B
CBOIO YEpry € Pi3HOBHUIOM 1HIUBIAYaIbHO-ITPABOBOIO
peTyIOBaHHSI.
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OCOBEHHOCTHU 3AK/IIOYEHUA 1 UCTTIOJIHEHUA TOTI'OBOPOB
TYPUCTUYECKOI'O OBCIY’KUBAHUSA
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AHHOTALIUSA
B crarbe ocBemaoTcs IOHATHE U 0COOEHHOCTH JJOTOBOPA TYPUCTUYIECKOI0 00CTy>KUBaHUS, IIpaBa U 00sI3aH-
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FEATURES OF THE CONCLUSION AND EXECUTION OF CONTRACTS OF TOURIST SERVICE

Elena ZHITAR,
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SUMMARY
The article highlights the concept and peculiarities of the tourist service contract, the rights and obligations of the
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AKTyaJIBHOCTb TeMbl OOyCIIOBIIEHa, B TIEp-
BYIO O4Yepenb TeM, YTO TypUCTHYECKas Ies-
TEIbHOCTh MPUHOCUT CYLIECTBEHHBIE JOXOABI TAKUM
crpaHaMm kak Erunert, Typuus, Taunann. B Pecny-
O6mmke MommoBa TypHUCTHYECKOM NESTENbHOCTH HE
YIENAeTCs JOCTaTOYHOTO BHUMAHHS.

JloroBop TypHCTHYECKOTO 00CITY>)KUBAHUS SBISIECT-
€51 HOBBIM MHCTUTYTOM TPaKJaHCKOTO ITpaBa.

AKTYaJbHOCTB TeMbI 00YyCIIOBIICHA TaKKe e€ He-
JIOCTATOYHBIM OCBEILIEHUEM B HaUICl IOpUANYECKOU
JUTeparype.

HN3noxenne 0CHOBHOro MarepuaJsa. Jlorosopy
TypUCTHYECKOTO 00CTYKIBAaHHUS ITOCBSIIICHA I71aBa 18
(cTp. 223-246) kuuru «I'pakaanckoe npaso. OcoOeH-
Has yacTh. YueOHoe mocooue» I. Kubak, T.MuiHa,
N.Ilonora, Kumunsy, 2009 roga.

B Poccuiickoit @enepanuu J0roBopy TYPUCTH-
YECKOTo OOCITYXKUBAHUS MMOCBSIIEH LENbIi PsJl Ha-
YYIHBIX paboT, B TOM YHciie MOHOTpadus 3aBbSIIOBON
C.B. «IIpobneMbl rpakaaHCKO-IIPaBOBOTO PETYIH-
pPOBaHUsI TYPUCTUUYECKON OesTenbHOCTU B Poccuii-
ckoit deaeparum», Mocksa, 2012 rox, 112 ctp.

Typuctuueckass IesTeIbHOCT B PecmyOnmuke
MonoBa peryaupyercs B OCHOBHOM:

1. I'paxmanckuM komekcoM PecrryOmmkm MoimoBa
(manee — 'K PM) Ne 1107-XV ot 06.06.2002 roxa; [1]

2. 3akoHOM PM «O0 opraHuzamuu U OCYIIECT-
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BJICHUH TYPUCTUUYCCKON MEeATEIbHOCTH B Pecirybmu-
ke MommoBa» Ne 352-XVI ot 24.11.2006 1. [2]

Kpome Toro, Typuctudeckas nestenbHOCTh B Pe-
crybonmke MomnaoBa perynmupyercst 3aKOHaMH U TIOJI-
3aKOHHBIMH HOPMAaTHBHBIMH aKTaMHU.

BriBoa. ABTOp cunTaeT 1enecooopa3HpIM YMEHb-
AT KOJMYECTBO ITOI3aKOHHBIX HOPMATHBHBIX aK-
TOB, PETYIHPYIOMNX TYPUCTHUECKYIO NEATEIBHOCTD.

JloroBop TypHCTHYECKOTO 00CITYKHBaHUS 3aKITIO-
YaeTCs, UCTIONHACTCA, N3MEHIETCS ¥ TIPEKPaIaeTcs
B cooTBeTcTBHH €O CT. 1131-1145 'K PM u 3akoHOM
PM «O06 opranmsamnui u OCyImIeCTBICHUN TYPUCTH-
YeCKOU NeaTeIbHOCTH B Pecmrybnuke MomoBay.

JleranpHOE ompezeneHNe MOHATUS «IOTOBOP TY-
PUCTHYECKOTO OOCTYKHBAHUSD» COACPKUTCA B HaCTH
(1) ct. 1131 'K PM, cormacHO KOTOPOH IT0 JTOTOBO-
Py TYypHUCTHYECKOTO OOCTYXMBaHHS OJHA CTOpPOHA
(opraHmM3aToOp MyTEMIECTBUS, POSHUIHBIN MPOIABEIT)
00s13yeTCsT TIPEOCTABUTE IPYTOH CTOPOHE (KIHCHTY,
TYPHUCTY) OTOBOPEHHBIC YCIYTH, a KITUSHT 00s3yeTCs
YIUTaTUTh OPTaHU3aTOPY WX CTOUMOCTb.

Cormmacuao gacta (1) ct. 10 3akona PM «O6 op-
TaHU3AIMHA U OCYIECTBICHUN TYPUCTHUECKOH Jes-
TenmbHOCTH B Pecmybnamke MonmoBa» peanusarus
TYPHUCTUYECKHUX YCIYT U TYPUCTHIECKUX MTAKETOB Ha
Tepputopun Pecrrydnuku MomoBa 0CyIIeCTBIsACT-
Cs TypoIiepaTopaMu M TypUCTHIECKUMH areHTCTBa-
MU Ha OCHOBAHHH JOTOBOPA O TyPUCTUUIECKHUX YCIY-
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rax U TYpPUCTHYECKOIO Baydepa Kak ero coCTaBHOMN
YacTH B COOTBETCTBUHU C 3aKOHOJATEICTBOM.
CraTbst 3 3TOro 3aKkoHa OIpenesseT TypUucTHye-
CKHMH Baydep KaK COIPOBOAMUTEILHBIM JTOKYMEHT Ty-
pHUCTa, SKCKypcaHTa (TpyMIbl TypUCTOB, IKCKYpCaH-
TOB), KOTOPBIA TMOATBEPKIACT TpOrpaMMy npeObiBa-
HUSl WIN SKCKYPCHOHHOTO OOCITY>KUBAaHHUSI U MPOU3-
BE€JICHUE OIJIaThl 32 YKa3aHHbIE B HEM YCIyTH.

Cornacno ygactu (2) ct. 10 3akona PM «O6 opra-
HU3ALUHU U OCYIIECTBIEHUH TYPUCTUIECKOI AeqTeNb-
HoctH B PecrmyOnuke MosnmoBay o0pasIiibl JOroBopa o
TYPUCTHUYECKUX YCIIyTax, TYPUCTHYECKOTO Bayuepa,
WHCTpyKUMst 0 TOpsIKEe 3alOHEHHST TypHCTUYe-
CKOTO Bayuepa, oOpasel ordera o0 HCIIOIb30BAHUH
0JIaHKOB TYPUCTHYECKOTO Bayuepa pa3padaThiBaloTCs
MUHHCTEPCTBOM KYJIBTYPBI U TypU3Ma M yTBEpXkK/a-
rorest [IpaBurenscTBOM.

BoiBon. ABTop cuntaer, uTo 9acth (2) cT. 10 aToro
3aKOHA CIIEAYeT U3MEHHUTD, YCTAaHOBUB, YTO 00pa3Ilbl
JIOTOBOpa O TYPUCTUYECKUX YCIyTax U TypHCTHYe-
CKOTro Bayuepa yTrBepxkaatorcs [lapnmamentom PM.

Hcnonp3oBaHne TypuUCTHYECKOTO Baydepa Mpou3-
BOAUTCSA B COOTBETCTBUU cO CT. 10! 3axona PM «O06
OpraHM3alliU U OCYIIECTBICHUN TypUCTHUECKOH Jie-
sTenpbHOCTH B PecyOnuke Momniosay

Coracuo vactu (1) ct. 10! 3TOrO0 3aKOHA TYPUCTH-
YeCKHi Baydep eJMHOro oOpasla MmpuMeHseTcsl Ha
OCHOBaHHWH U B COOTBETCTBUH C JIOTOBOpaMH, 0hopM-
JICHHBIMU Ha!

a) BXOASAILIUI TypU3M;

b) ucxonsmuit Typusm;

C) BHYTPEHHUI TypU3M;

d) sKCKypCHOHHOE 00CTYyKHBaHUE.

Cornacuo vactu (2) ct. 10! 3TOTO 3aKOHA BaydUep,
MPUMEHSIEMBI TIPU BXOJSIIEM TypHU3ME, HCIOJb3Y-
eTcs MpH TpUEeMe U OOCITY)KMBAHUW WHOCTPAaHHBIX
rpaxgaH Ha TeppuTopun PecnyOmuku Mongosa.
Baydep, npuMeHsieMBId IIPU HUCXOJSAIIEM TYypHU3ME,
HCTIONIB3YeTCsl TIPU OOCITYy)KUBaHWH TpaxkaaH Pecrmy-
Omuku MounjioBa ¥ M, HE UMEIOIIUX TPaKIaHCTBA
PecnyOonmku Mosnoa, 3a mpenenamMu TEPPUTOPUH
PecnyOonuku Mongosa. Bayuep, npumensieMblii ipu
BHYTPEHHEM TYpH3ME, UCTIONB3YeTCs MPHU 00CITYKH-
BaHHU TYPUCTOB Ha Teppuropum Pecryomuku Moi-
JI0Ba ¥ TIPH OPraHHU3alud TYPUCTHYECKUX MapUIpy-
TOB (TEMIMX, KOHHBIX, B TOBO3KAX, BEJOCHIICIHBIX,
BOJIHBIX, TPAHCIIOPTHBIX U Jp.), B TOM YHUCIIE MapIi-
PYTOB BBIXOIHOTO IIHS, a TaKKe MPU OpraHH3aluH
OT/IbIXa Ha TYPUCTHYECKMX 0a3zaX, B KEMIIMHTaX,
MOTEJISIX He3aBHCUMO OT BHJA COOCTBEHHOCTH M Me-
CTOPACIIOJIOKEHUSI 00BEKTa TYpPHUCTUYECKOTO MpO-
¢wuiist (peusb UIeT 0 COOCTBEHHOCTH, HaxOsIIeics 3a
npenenamu Pecnyonuku Momnnosa). Typuctuueckuit
Bayuep, IPUMEHSIEMbIH TPH SKCKYPCHOHHOM 00CITy-
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KUBaHUM Ha Tepputopuu Pecrybmuku Momnosa, uc-
MOJB3YETCsl IPU OpraHU3aIl[H YKCKYPCHH.

Cornacuo yactu (7) ct. 10" 3TOoro 3akona Bay4ep
SIBTISICTCS. OCHOBAHUEM JIJIsl OOCITYKHBaHHSI TypPUCTOB
U MIPUHUMAETCS] BCEMH XO3UCTBYIOIIUMHE CyObeKTa-
MU, OCYIIECTBISIONIUMH TYPUCTHUECKYIO AESATEIb-
HOCTh, 0€3 B3MMaHHS C TYpUCTa AOTOJHUTEIHHOM
iaTel. Bee B3anMopacueTsl o yKa3aHHBIM B Bayde-
pe yciayraMm OCYLIECTBIISIOTCS MEXIY XO3SHCTBYIO-
IIMMHU CyOBbEKTaMH CaMOCTOSITENTFHO B COOTBETCTBUH
C ICHCTBYIONIMMH 3aKOHO/IATEIbHBIMU aKTaMHU.

VYdacTHUKaMH JIOTOBOPa TYPUCTHYECKOTO 00Ciy-
KUBaHUS SABJSIFOTCSL TYPUCTHI, TYPOTIEPaTOPHI.

Cornacho ct. 11 3akona PM «O0 opranuzanuu u
OCYILIECTBIIEHUH TYPUCTUUECKOUN IeATeIbHOCTH B Pe-
cryonrke MongoBay Typoreparopbl MOTYT OCYIIECT-
BIISITH CIIEYIOIIYIO I€ATEIbHOCTE!

a) 3aKJII0Yarh JIOTOBOPBI O TYPUCTHUYECKUX YCIIY-
rax C XO3SHCTBYIOIIUMH CyObEKTaMH, SBISIOLIMMH-
Csl HETIOCPE/ICTBEHHBIMU MTOCTABIIMKAMH 3THX YCIyT
(IpeanpuUATHAMYI N0 Pa3MELICHUIO U TUTAHUIO, TIpe-
JOCTAaBIICHHIO TPAHCHOPTHBIX W Pa3BIEKATEIBHBIX
ycnyr), © GOpMHPOBATh TYPUCTHYECKHIE TTAKETHI;

b) peanu3oBbIBaTH MaKeThl COOCTBEHHBIX TYpPH-
CTHYECKHX YCIYT 4Yepe3 TYPUCTHUYECKHE arcHTCTBA
WM HETIOCPEICTBEHHO MOTPEOUTEISIM;

¢) OpOHMPOBATh U PeaM30BbIBATH OMJICTHI Ha pa3-
JMYHBIE TPAHCIIOPTHBIE CPEICTBA, & TAKXKE Ha CIEK-
TaKJIM U IPyTUe KYIbTYPHBIC MEPOTIPHATHS;

d) opraHHM30BBIBaTH KOHTPECCHI, KOH(EPEHIINH,
CTIIOPTHUBHBIE W KYJIBTYpHBIE MEPOIIPUSTHS, €CITH OHH
BKITIOUAIOT TYPHCTHUECKUE YCITYTH.

CornacHo cr.l 2 3TOrO 3aKOHa TYpPHUCTHYECKHE
areHTCTBa MOTYT OCYIIECTBISTH CIEAYIOUIYIO Hes-
TEJIHHOCTH!

a) pealn30BBIBATh TYPUCTHUYECKUE MAKETHI, TIPH-
0OpEeTEeHHBIC Y TYpOIIePaTOPOB;

b) pean30BBIBaTE COOCTBEHHBIEC YCIYTH, a TAKKE
YCIIYyTH, TPUOOPETEHHBIE Y JAPYTHX TYPUCTUUECKHX
areHTCTB, 00IaJArOIIUX JINIICH3HEH;

C) MPOAaBaTh COOCTBEHHBIE YCIYTH APYTHM TypH-
CTHYECCKHMM areHTCTBaM;

d) OpoHupoOBaTh ¥ peaaTM30BbIBATH OUJICTHI HA pa3-
JYHBIE TPAHCIIOPTHBIE CPEJCTBA, & TAKXKE HA CIEK-
TaKJIM U IPyTUE KYJIBTYPHBIC MEPOTIPHUSITHSI.

ConepxaHusi 1OTOBOpa TYPHUCTHYECKOTO OOCITY-
JKUBaHUSI IOJDKHO COOTBETCTBOBATH TPEOOBAHUSIM CT.
1134 TK PM, cornmacHO KOTOPOW JOTOBOP TYPHCTH-
YEeCKOT0 00CTyKUBaHUSI JOJKEH CONIEPKaTh CIEAYI0-
M€ YCIOBHS:

a) MapmIpyT, MecTo (MecTa) Ha3HAUYCHUS U CPOKHU
npeObIBaHMS C YKa3aHHUEM JIaT;

b) TpaHCHIOPTHBIEC CPEICTBA, UX XapaKTEPHUCTUKH
1 KJIACCHI, IaTy ¥ MECTO OTOBITHS U MPUOBITHS;
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C) CBEJEHMS O pa3MELIeHUH, KaTeTOPUIO UITH YpO-
BEHb KOM(OPTHOCTH, €€ OCHOBHBIE XapaKTEPHCTUKH,
MUTaHUE;

d) ecnu oroBopeHa MUHHMMANbHAs YUCIEHHOCTD
nuI, HeoOXoAauMas JUIS OCYIICCTBICHHS ITyTelIe-
CTBUS, — IPEIEIIbHBIN CPOK [T yBETOMIICHHSI KITUEeH-
Ta B CJIy4ae ero OTMEHBI;

€) TOCELIEHUs, 3KCKYpCHMH M JApYyTHe YCIyTH,
BKITIOUCHHBIE B OOIIYI0 CTOMMOCTb ITyTEIICCTBUS;

f) HamMeHOBaHME W ajgpec OpraHU3aTopa WIH
PO3HUYHOTO MPOJABIA U, B CIy4yae HEOOXOAUMOCTH,
CTPaxOBIIHKa;

g) CTOMMOCTh ITyTEHIECTBHS M yKa3aHHE BO3MOXK-
HOCTH €€ U3MEHEHMs, TUIaTeKH 32 OKa3aHUe JIOTOJ-
HUTENBHBIX YCIIYT (IJIaTa 3a MOCaAKy U BBICAIKy B
MopTax U a’dpomoprax, TypUCTUUECKHE COOpHI), HE
BKITIOUCHHBIE B OOIIYI0 CTOMMOCTB IyTEIIECTBUS, U
yKa3aHHE BO3MOKHOCTH WX U3MEHEHUS;

h) cpoKM ¥ MOPSIOK OILIATHl CTOMMOCTH My Tellle-
CTBUS ¥ BHECEHUS JPYTUX IIJIaTEXKen;

1) cnennguueckre ycIoBHs, OTOBOPEHHBIE CTOPO-
HaMHU 110 TPeOOBaHUIO KIHEHTA;

j) CPOKH TIpenbsIBICHHS KIMEHTOM MpPETCH3WH B
CBSI3M C HEMCTIONIHEHNEM HJIM HEHAJIEKALIM UCTION-
HEHHEM JI0TOBOPA;

k) mpoumne ycioBwus.

Cornacuo wactu (2) ct. ct. 1134 'K PM (B pe-
nakmuu 3akoHa PM Ne 6 ot 26.02.2016 roma) Bce
JIOTOBOPHBIE YCJIOBUS JAOJKHBI OBITH MPEICTABICHBI
KIMEHTY B NIMCbMEHHOW (opMe, Ha Oymare Wi Ha
J000M JTOCTYITHOM JIJISl TIOTPEOUTENS HaJIe)KHOM HO-
cuTelne, 0 3aKJ0YeHus JoroBopa. KiueHt nomkeH
MOJIYYHUTH SK3EMIULIP YCIOBUU JoroBOpa. [3]

U3 copepxanns yactu (2) ct. 1134 'K PM Buaso,
YTO JIOTOBOP TYpHUCTHUYECKOTO OOCTYXHBAHHS SIBIIA-
€TCs TOTPEOUTENHCKUM JT0TOBOPOM.

Kak npaBWiIbHO OTMEUYarOT OTHENbHBIE YUYEHBIE,
MOHSATHS «TYPUCT» U «IIOTPEOUTENH TypPUCTHIECKOTO
MPOAYKTa» COBMAAAIOT U MO3TOMY K IPABOOTHOIIIE-
HUSM, BO3HUKAIOUIMM W3 JOTOBOpPA TYypPUCTHYECKO-
ro oOciyxuBanus, npuMmenstorcs Hopmel 'K PM o
MOTPEOUTENBCKIX JOTOBOpPax M HOPMBI 3akoHa PM
«O 3ammre mpaB morpedbmrenein» Ne 105-XV ot
13.03.2003 rona. [4]

IIpenno:kenue. ABTOp CUATACT IEIECOOOPAZHBIM,
YTOOBI TYpUCTHYECKAasl NEATENBHOCTh PEryIHpOBa-
JJaCh B OCHOBHOM TOJIBKO COOTBETCTBYIOLIEH TJIaBOM
I'K PM, 3akon PM «O0 opraHuzanuyd ¥ OCYIIECT-
BJICHHH TYPHUCTUYECKOH AesTenbHoCTH B PecyOnuke
MomnoBay ciemyeT OTMEHHUTh, @ HOPMBI 3TOTO 3aKOHA
BKJIFOYHMTH B COOTBETCTBYIOmIyI0 TtaBy 'K PM. Oto
MO3BOJIUT YCTPAHWUTH TyONWpPOBAaHHE M TPOTHBOPE-
gust Mexay ct. 1131-1145 'K PM u 3akorom PM «O0
OpraHM3all{ M OCYIIECTBICHUH TYPHUCTHIECKOH Je-
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aTenbHOCTH B Pecrrybmmke Mommosay. Herenecoo-
Opa3HO peryaupoBarh OJHU M T€ K€ OOIIeCTBEHHEIC
OTHOLICHHW pa3HbIMU 3aKOHAMU.

JloroBOp TypHCTHYECKOTO OOCITY)KUBAHUS SIBIIS-
€TCs BO3ME3JHBIM JOTOBOPOM, T.K. YCIYIH TYPUCTY
MPEJOCTABISIOTCS 32 COOTBETCTBYIOIIYIO TUIATY, W
KOHCCHCYaJIbHBIM, T.K. IPaBa U 00s3aHHOCTH CTOPOH
BO3HUKAIOT C MOMEHTA 3aKIFOUEHUS JIOTOBOPA.

JIOTOBOp TYypHCTUYECKOTO OOCTYKUBAHHS 3aKITIO-
gaeTcs ¢ o0muMu TpedoBadmsaME cT. 679-703 'K PM
¢ y4€ToM O0COOEHHOCTEH, YCTaHOBIEHHBIX CT. 1131-
1145 TK PM.

Opraamu3arop MyTenecTBU (TypareHT) 00s13aH 3a-
KITIOYaTh JIOTOBOPHI TYPUCTHYECKOTO OOCITY)KHBaHUS
1 (PM3UYECKUMU JIMIAaMU B COOTBETCTBUH C ITYHKTOM
d) gactu (1) ct. 14 3akona PM «O0 opranm3aruu u
OCYIIECTBIEHUH TYPUCTUUECKOH JIesITeIbHOCTH B Pe-
ciryomrke MosmoBay.

Opraam3arop MyTemeCTBHS (TypareHT) oO0s3aH
MH(GOPMHUPOBATH MOTEHIINAIBHBIX TYPUCTOB (KIIMEH-
TOB) B COOTBETCTBUH co cT. 1132-1133 'K PM.

Cornacao gactu (1) ct. 1132 'K PM mro6oe pe-
KJIaMHOE OOBsBIICHUE, odepTa WM WHas WHPOpMa-
U O TYPUCTHYECKHX YCIIyTax, IPeACTaBICHHBIE Op-
TaHU3aTOPOM WJIM PO3HUYHBIM TPOABIIOM, JOJDKHBI
OBITH COCTABJICHBI TaKMM 00pa3oM, YTOOBI HCKITIO-
YUTHh UX HEBEPHOE TOIKOBAHHE.

Cornacuo wactu (1') ct. 1132 TK PM B mpenBa-
PUTENBbHOM HHPOPMAIMHU, IPENICTABICHHON KIIHEHTY,
JOJIKHBI YKa3bIBaTbCA ACHO, MIOHATHO U TOYHO ILICHA U
COOTBETCTBYIOIIAsI HHPOPMAIIHS O CICAYIOMIEM:

a) MECTO Ha3HA4YCHUA NYTCHICCTBHA, UCIIOJIL3YyC-
MBbI€ TPAHCIOPTHBIE CPEACTBA, UX XapaKTEPUCTUKH U
KaTeropuw,

b) BH pa3MellieHHs, €ro MEeCTOIOJIOKEHHE, KaTe-
TOpUs WK YPOBEHb KOM(OPTHOCTH M OCHOBHEBIE Xa-
PaKTEPHCTHKH, aKKPETUTALIUS M TYPUCTCKAsl KJIaCCH-
¢uKanys B COOTBETCTBHH C MIPABUIIAMHU TOCYJapCTBa
MpeObIBAHNUS;

C) IPEIOCTABICHHUE TUTAHNUS,

d) mapupyT;

€) MpUMEHHMBbIe TpeOOBaHUSI OTHOCHTENBHO Ia-
CIIOPTOB U BU3, @ TAK)KE CAHUTAPHBIC IPOLIEAYPHI, He-
00X0IMMEBIE IJIS Ty TEIISCTBYSI U MPEOBIBAHNS;

f) meHexxHas cyMMa WIIM TIPOLIEHT OT IIEHBI, BHO-
CHMEIE B Ka4eCTBE 33/1aTKa, H CPOK BHECCHUS OCTAITb-
HOH CyMMBI;

g) TO, YTO MakeT yciuyr TpeOyeT MUHUMAJIbHOM
YHUCJIICHHOCTH JIML, U B 3TOM CJIy4ac — HpeZ[CHBHLIﬁ
CPOK MH(MOPMHUPOBAHHUS KJIMEHTA B Cllydyae aHHYIIH-
PpOBaHUA IMAKETA,

h) ycioBus npenBapuTeIbHOTO OPOHUPOBAHUSI.

Cornacuo gactu (1) ct. 1133 'K PM no 3aktoue-
HUSI IOTOBOpa OPraHW3aTop W/WIM PO3HUYHBIH IMPO-
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JaBell 00s3aHbl MPEIOCTaBUTh KIIMEHTY B MMUCHMEH-
HOW Wi 10001 MHOH aniekBaTHOU (hopme nHpopMa-
LU0 0 TPEOOBAHUSIX OTHOCHTENBHO ITACHIOPTOB U BU3,
BKJIIOYas CPOKM MX TMOJY4YEeHHMs, a TaKke o TpeboBa-
HUSAX OTHOCHUTEIBHO CTPAXOBaHUS 37I0POBhS Ha CPOK
My TELIECTBUS.

CornacHo ygactu (2) ct. 1133 'K PM B TeueHue
YCTaHOBJIEHHOTO IOTOBOPOM Pa3yMHOIO CpOKa JI0 Ha-
Yaja MyTEIIECTBUS OPTraHU3aToOp W/HMIM PO3HHYHBIH
mponasen 00s3aHbl MPEJOCTAaBUTh KIUEHTY B IHCh-
MEHHOW WK JTIF000H MHO aJieKBaTHOH (opme:

a) CBEZICHHS O BPEMEHH U MECTE TIPOMEKYTOUHBIX
OCTaHOBOK U TIEpecaJioK, a Takke MOApOOHOCTH O
pa3MeIIeHnH KIMeHTa B TPAHCHOPTHBIX CPENCTBaxX
(karora Ha CymHe, KyIe B TIO€3/I€ U Ip.);

b) uMs, agpec U HOMep TeyeOoHa NPECTABUTE-
Jiell opraHM3aropa W/MiM POZHUYHOTO MPOAaBIa Ha
MecTax, a MPH OTCYTCTBUHU TaKHUX IMpeACTaBUTENEeH
— PEKBHU3HUTHI MECTHOTO TYypareHTCTBa, B KOTOPOE
MOXET O0paTHThCS KIMEHT B Cily4ae HeoOXOIMMO-
ctu. IIpu OTCYyTCTBMM TAaKUX MNPENCTABUTEICH WIH
areHTCTB KJIMEHTY IOJDKHBI OBITh COOOIICHBI JaH-
HbIEe, C TMOMOIIBI0O KOTOPHIX OH MOXET CBA3aThCS C
OpraHM3aTOPOM W/WIIM PO3HUYHBIM MPOJABIIOM;

C) B CiIyd4ae ITyTeUIeCTBUS HECOBEPIIEHHOIETHETO
— CBEZICHHUS, HEOOXOANMBIE JAJISi YCTAHOBJICHUS Mps-
MOTO KOHTaKTa C HECOBEPIIEHHOIETHUM WU OTBET-
CTBEHHBIM 32 HETO JINIIOM B MECTEe Ha3HAYCHUS;

d) uH(poOpMaIHIO O BO3MOXKHOCTH MPHOOPETCHUSI
CTPaxXoBOTO IOJTUCA JJIS TOKPBITUS PACXO/I0B B CITy4ae
pacTop>keHHs JOTOBOPa KJIMEHTOM B COOTBETCTBHHU CO
crarbeit 1143 unm pacxooB MO OKAa3aHWUIO TTOMOIIIH,
BKJIFOYasi BO3BpallleHHE Ha PONWHY, P HECYACTHOM
cirydae Wiy O00Je3HH, a TakXkKe MPOYNX PacXoJIoB.

3akonom PM «O06 opranumzanuu U OCYIIECTBIIC-
HUU TYpPUCTHUYECKOW JesTenbHOCTH B PecrmyOnuke
MosnnoBa» TpPeAyCMOTPEHBI CIEeNyIOIe BUABI TY-
pusma:

- 1e4eOHO-03JOPOBUTEIBHBIN TypH3M,

- KyJIbTYpPHBIH,

- JICTIOBOMH,

- DKOJIOTMYECKUH TypU3M,

- UCXOSIIIHNA TypU3M,

- BHYTPEHHUM.

- MEXJIyHapOJIHBIH,

- OpraHU30BaHHbIH,

- CaMOCTOSITEIIbHBIM,

- BXOZAIINH,

- CEIIbCKHH,

-COIMATBHBIN,

- CIIOPTUBHBIH,

- BUHOTPa/10-BUHOJEIBYECKHUH.

[IpaBa TypucToB ycTaHOBIEHHI cT. 19, a ux 064-
3aHHOCTH ycTaHoBIeHHI cT. 20 3akoHa PM «O6 op-
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raHu3anuu U OCYLICCTBICHUN TypHCTH‘IeCKOfI acA-
TensHOCTH B Pecmybmmke Mommosay Ne 352-XVI ot
24.11.2006 rona.

Typoneparop u Typuctuueckne arenrcTna (ct. 11
u 12 3akoHa PM «O0 opranm3aiuu U OCyIIeCTBIIC-
HUU TYpUCTHYECKOW JesTenbHOCTH B PecmyOnmke
MornaoBa») UMEIOT MpaBa yCTaHOBIEHHBIE CT. 13, u
0053aHHOCTH, YCTAaHOBJICHHBIE CT. 14 3TOTO 3aKOHA.

CormmacHo cT. 13 3TOTO 3aKOHA TYpOIEPATOPHI U
TYPUCTUYCCKHUE ar€HTCTBA UMCIOT IIPaBoO:

a) OKa3bIBaTh TYPUCTHUSCKHUE YCIYTH B COOTBET-
CTBHH C 3aKOHOJIATEIILCTBOM;

b) TpeboBaTk OT TYPUCTOB U MMAPTHEPOB BO3MEIIIE-
HUSl HAHECEHHOTO MMM yIIiepoa;

C) TMOJIB30BAThCSI METOAMUIECKON 1 HH(POPMAITHOH-
HOW TIOMOINBI0 B OOJIACTH TypH3Ma, MpeAoCcTaBise-
MO MUHHUCTEPCTBOM KYJABTYPHI U TYpU3Ma;

d) yJacTBOBaTh B MEPONPHUATHIX IO IIPOABIKE-
HAIO UMumka PecryOnmukm MonmoBa Kak CTpaHBI
TypUCTHYECKOTO Ha3HAYECHUS U OBITh BKIFOYEHHBIMA
B KaTaJIOTH, CIIPABOYHHUKH U JIPYTHE CPEACTBA Mpea-
CTaBJIEHUS HAITMOHAJIFHOTO TyPUCTHIECKOTO MPEIIO-
KCHHS,

€) OBITh BKIIFOUYCHHBIMH I10 3aIBKE B MIPOTPAMMBI
mpohecCHOHATFHONW TOATOTOBKY, WHUIIMAPOBAHHBIC
MWuUHHICTEPCTBOM KYIBTYPHI M TypHU3Ma;

f) momp30BaThCs TBrOTaMU B COOTBETCTBUU C 3a-
KOHOZIaTEITECTBOM;

g) co3maBaTh MPOQECCHOHAIBHBIE ACCOIHAIIH B
COOTBETCTBHH C 3aKOHOJATEITHCTBOM.

CormnacHo wactu (1) ct. 14 3TOTO 3aKOHA TYypOTIE-
paTopbl U TYPUCTUYECKUE areHTCTBA O0S3aHBI:

a) TIOJTyYHTh B JINIIEH3WMOHHO Tajare JIMICH3UIO
Ha OCYIIECTBICHHWE TYPHUCTHYECKOW IeSITeThHOCTH
KaK TypoIiepaTrop Wi TYPHUCTHIECKOE areHTCTBO;

b) obecneunTh TpPHUBIICUCHHEC WHOCTPAHHBIX TY-
PUCTOB B CTpaHy: Typoreparopsl — He MeHee 100, a
TYpPUCTHUYECKHE areHTCcTBa — He MeHee 50 TypucToB
€XETOIHO HaurWHas C TPETHETO TO/a IeATEIbHOCTH;

C) 3aKJII0YaTh JIOTOBOPHI O COTPYIHHYECTBE WC-
KITFOYUTENHHO C KIACCU(PUIIMPOBAHHBIMH CTPYKTypa-
MU TI0 TIPUEMY TypPHUCTOB;

d) 3aKirouaTh JTOTOBOPHI O TYPUCTHYICCKUX YCITY-
rax COIIaCHO YTBEP)KICHHOMY OOpasIly U BBIJaBaTh
TypUCTHYECKHE Bay4ephl;

€) OKa3bIBaTh B IOJHOM OOBEME YCIYTH, Tpemy-
CMOTpPEHHBIE TOTOBOPOM O TYPUCTHYECKHX YCIyTrax;

f) pazpaborare METOAWKY HE MEHEE YeM OJHOTO
BHYTPEHHETO TypHUCTHYECKOTO MapIipyTa u odecre-
YUBATh €T0 WJUTFOCTPATUBHBIMH PEKIAMHBIMH MaTe-
puanamu;

g) TpPEemoCTaBUTh TYPUCTaM HCUYEPITBIBAIOIIYTO
WH(GOPMAIIHIIO O TIPeIIaraéMoi TypHUCTHIECKOH TIpo-
rpaMMe, KOHCYITbCKHX TPOIIeypax, IpaBax v 00s3aH-
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HOCTAX TYPHCTOB, YCIOBHUSAX CTPaxOBaHUs, MOPSIKE
BO3MEIIEHHUS yliepOa U yCIOBUIX OTKa3a OT yCIyT;

h) mpegocTaBuTh TypHCTaM MOJHYIO U 00BEKTUB-
HYI0 UHQOPMAIIHIO O CTpaHe BPEMEHHOTO MpeObIBa-
HUS, €€ 3aKOHOJIaTEeNIbCTBE, MECTHBIX 00bIYAsAX U Tpa-
JUIUSIX W APYTHX OCOOEHHOCTSIX, 3HAHUE KOTOPBIX
HEOOXOAMMO JJIl BOCIUTAHUS YBaXKUTEIHHOTO OTHO-
HICHUS K HAIIMOHAJBHBIM KYJIBTYPHBIM LEHHOCTSM;

1) Bo3Menarh YObITKH, IPUUYNHEHHBIC TYPUCTaM B
ClIy4ae HapyIIeHUs YCIOBUN AOroBOpa O TypUCTHYE-
CKHX YCIIyrax;

j) COCTaBIISITh MIEPEYCHBb MPEAOCTABISEMBIX TYpPHU-
CTHYECKHX YCIYTI W BBIBEUIMBATH €0 B JIOCTYITHOM
MECTE;

k) coxpansTh KOHQUASHIATLHOCTh HMEH U aJipe-
COB CBOMX KJIMEHTOB, 332 HCKITIOUEHUSAMHU, TIPETYCMO-
TPEHHBIMH 3aKOHOATENbCTBOM;

1) obecrneunTh UCIHONB30BAHUE B TCUCHHE JJIH-
TEIHHOTO BPEMEHU M COXPAaHHOCTb TyPUCTHUECKOTO
JIOCTOSIHMS, a TAaKOKe 3aIlUTy OKPY KAIOIEeH Cpeibl;

m) TpPeNCTaBIATh OpraHaM CTaTUCTUKU U Mu-
HUCTEPCTBY KYJIBTYPHl M Typu3Ma CTAaTUCTHYECKHE
U (UHAHCOBBIE OTYETHl B YCTAHOBJICHHBIC 3aKOHOM
CPOKH.

H3MeHeHne CylecTBEHHBIX YCJIOBHM 0OroBopa
TYPHCTHUYECKOTO 00CITYKUBaHHUS OO €ro pacTopike-
HUE OCYIIECTBIISETCS B COOTBETCTBUU cO CcT. 1136 'K
PM, 3akonamu PM «O06 opranm3aiuu u OCYIIECT-
BJIICHUH TYPUCTHUYECKOH AesTeIbHOCTH B PeciryOnmuke
MomnnoBa» u «O 3amure IpaB IOTpeOUTENEH.

Cornacuo gactu (1) ct. 1136 'K PM ecnu o Ha-
Yasia MyTeleCTBUS OPraHU3aToOp BBIHYXKJIEH 3HAYH-
TEIHHO U3MEHUTH CYLIECTBEHHBIE YCIIOBHS I0TOBOPA,
B TOM YHCJIE CTOUMOCTh, OH 00s13aH HE3aMeINTEIhb-
HO COOOIINTH 00 3TOM KITUEHTY.

CornacHo yactu (2) ct. 667 'K PM cymectBen-
HBIMH SIBJISIIOTCS YCJIOBHS, KOTOPBIE OIIPE/IEIeHbI KaK
CYIIIECTBEHHBIE 3aKOHOM, KOTOpPbIE BBITEKAIOT U3 CY-
IIECTBA I0TOBOPA MIIM OTHOCHUTEIHHO KOTOPHIX T10 3a-
SIBIIEHUIO OJJHOW M3 CTOPOH JTOJDKHO OBITH JOCTUTHY-
TO COTJIAIIICHHE.

Cornacuo vactu (2) ct. 1136 'K PM crommocTs,
yKa3zaHHas B JIOTOBOPE, HE MOXKET OBITh M3MEHEHa
MHa4ye KaK B CiIydae, KOorja J0TOBOp MperycMaTpruBa-
€T TaKyl0 BOZMOXKHOCTb M YKa3bIBaeT MOPSAIOK pacde-
Ta U3MEHEHHOU cTOMMOCTH. CTOMMOCTD, YKa3aHHas B
JIOTOBOPE, MOXKET OBITh N3MEHEHa KaK B CTOPOHY yBe-
JUYEHUs, TaK U B CTOPOHY YMEHBIICHHS BCIIEACTBHE
BapHaluil TPAHCTIOPTHBIX PACXO0B, MOILUINH U TUIa-
TEXeW 3a OIpeJleNIeHHbIe yCIyTH (TU1aTa 3a MOCaAKy
M BBICAJKy B IOpPTax M aspomnoprax). CTONMOCTh HE
MOXKET OBITh U3MEHEeHa MeHee ueM 3a 20 nHel 1o Ha-
YaJia My TeIIeCTBHS.

Cormacuo wactu (3) cr. 1136 I'K PM B ciyuae,
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MpeayCMOTpEeHHOM 4acThio (1), KITHeHT MoxeT Jub0
pacToprayTh JOTOBOP, TUOO COMIACUTHCS C €0 H3Me-
HeHrneM. KimmeHT o00s3aH YBEIOMHTH OpraHH3aTopa
HJIX pO3HUYHOTO ITpoJaaBLa O CBOEM PCUICHUU B BO3-
MOXKHO 60JIe€ KOPOTKHH CPOK.

Cornacuo gactu (4) ct. 1136 TK PM B ciyqae
PacTOp)KeHHs TOrOBOPa KIIMEHTOM B COOTBETCTBHUU
¢ Jacteio (3) WM eciu Mo KaKoW-TuO0 TpUYIWHE,
KpOME BUHBI KJIMEHTA, OPraHU3aTop WU PO3HUYHBII
NPOJABeIl aHHYIUPYET MaKeT YCIYT J0 COMIacOBaH-
HOH AaTbl OTIIPABJICHUA, KIIMCHT UMCCT IIPaBO:

a) BOCIIONTH30BATHCSI JPYTHM MTAKETOM yCIIYT SKBH-
BaJICHTHOTO WJIM 00JIee BHICOKOTO KauyecTBa, €CIIH Op-
TaHU3aTOp W/WIHA POSHUYHBIN MPOIaBeI] MOTYT IIpe-
JIOXKUTH eMy TakoBoH. Ecnu mpensaraeMblii B3ameH
MakeT ycIyT OyzeT 6oiiee HU3KOTO KauecTBa, OpraHu-
3aTop 00s3aH BO3MECTHTH KIIMEHTY Pa3HUILy B IICHE;
170131

b) momyduTh 00paTHO BCIO CyMMY, VIUTAUCHHYIO
UM B COOTBETCTBHH C JOTOBOPOM, B CPOK He Ooiee
YeTHIPHAIIATH KaJICHAAapHBIX JHEH ¢ MOMEHTa pac-
TOPIKEHUS OTOBOPA.

I'paxxmaHcKoO-TIpaBOBasi OTBETCTBEHHOCTH 32 HEHC-
MoJTHeHHEe (HEHaJIeXkaIlee HMCIIOHEHHUE) JOoToBOpa
TYPUCTHYECKOTO OOCITY)KHBAHHS YCTaHOBJICHA CT. 14,
602-604, 610-612, 616, 1137-1140 'K PM, myakTOM
1) gactu (1) ct. 14 3akoHa PM «O6 opraHuzariu u
OCYIIECTBIEHUH TYPUCTUUECKOH JIesITeIbHOCTH B Pe-
ciryonmke MosmoBay.

IIynakr i) wactu (1) cT. 14 3TOTO 3aKOHA OOSI3BIBACT
TypOTIEpaToOpOB M TYPUCTHYECKHE areHTCTBAa BO3Me-
IaTh TYPHUCTaM YOBITKH, IPUYMHEHHBIE TYpPHCTaM B
CITy4ae HapyIIeHUs YCIOBUH JOTOBOpa O TYpPHCTHYE-
CKHX YCITyTax.

OTBETCTBEHHOCTH 32 HEUCTIOJTHEHNE 00513aTETIHCTB
ycTaHoBlieHa cT. 14, 602-619 'K PM.

Cornacao 4vactu (1) ct. 14 'K PM nmmo, mpaBo
KOTOPOTO HAPYIIEHO, MOXET TPeOOBaTh MOITHOTO BO3-
MEIIeHNSI TPUINHEHHBIX €My B CBSI3U C OTHM YOBIT-
KOB.

Cornacao 4gacty (2) cr. 14 I'K PM nog yOwITKa-
MU TIOHUMAFOTCSI PACXO/Ibl, KOTOPBIE JIUIIO, Y€ MPABO
HapyIIEHO, TPON3BENIO WU JIOJDKHO OyZIeT MpOou3Be-
CTH JUT BOCCTaHOBJICHHUS HAPYIIIEHHOTO MIPaBa, yTpa-
Ta WIA TOBPEXKICHUE €ro MMyIIecTBa (pearbHBIN
ymiep6), a Takke HeMmolydeHHast IPUOBLIb, KOTOPYIO
3TO JIAIIO TOTyYHII0 OBI, eciii ObI €ro MpaBo He OBLIO
HapyIIeHo (YIyIIeHHas BBITO/IA).

Cornacnao gactu (1) ct. 602 I'K PM ecnu nomxk-
HUK HE UCTIONHWI 0053aTeNbCTBO, OH 00s3aH BO3MeE-
CTHUTH KPEIUTOPY YOBITKH, TPUUNHEHHBIE ITHM HEHC-
MTOJTHEHUEM, €CII He JOKaXET, YTO 0053aTeNbCTBO He
WCTIOJTHEHO HE TI0 €r0 BUHE.

CornacHo gactu (2) ct. 602 'K PM HencnonHe-
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HUEM SIBISETCS JII000e HapylieHHe 00s3aTeibCTBa,
B TOM 4YHMcJie HeHaJyIe)Kalllee Uil POCPOUYEHHOE HC-
MIOJTHEHHE.

Cornacno ct. 611 'K PM npu onpenenenuu pas-
Mepa YOBITKOB YYHTBHIBAETCS MHTEpEC KpeauTopa B
HaJJIeXaIleM UCIOIHeHUH o0s3arenberBa. Onpene-
JISTFOLITIMH JIJTS1 TAKOW OIIEHKH SBIISIOTCS MECTO M Bpe-
ML, TPy CMOTPEHHBIE JJIs1 HUCTIOTHEHUS TOTOBOPHBIX
00513aTeNBCTB.

Pa3mep Bo3memieHus yOBITKOB yMEHbILIaeTcs B
ciayyae, npeaycMoTpeHHoM uacteio (1) cr. 612 TK
PM, corntacHO KOTOPO# €clii B MPUYNHEHUN YOBITKOB
WM BO3HWKHOBEHHH WHOTO 00S3aTeNbCTBa IO BO3-
MEIICHNIO YOBITKOB BUHOBHO TAKXKe JIUI0, UMEIOIIEe
[IpaBo Ha BO3MeEIEHHUE, HAJTHMYUE U pa3Mep 003aTeb-
CTBa IO BO3MEUICHHUIO 3aBUCST OT OOCTOSATEILCTB, B
4aCcTHOCTH, B TOW Mepe, B KOTOPOH yOBITKY IpUYHHE-
HBI TOM W JPYrod CTOPOHE.

OTBETCTBEHHOCTh 32 HEUCIOJHEHHE (HEeHaue-
JKarree MCIIOTHEHIE) JOTOBOpa TYPUCTHIESCKOTO 00-
CIY)KMBaHUsl yCTaHOBJIEHA Takxke CT. XXX 3aKkoHa
PM «O 3amute npas notpedureneii» Ne 105-XV or
13.03.2003 rona.

CornacHo vactu (1) cr. 32 3akona PM «O 3a-
IUTE TpaB MMOTpeOUTENe» 3a HapyIIeHHE CPOKOB,
pexycMoTpeHHBIX JacThio (1) cT. 18, mpomager, uc-
MOJTHUTEINb YIUIAYMBAIOT TOTPEOUTENIO 33 KaXKIbIi
JeHb (Jac, eClIi CPOK OIpeIeIeH B 4acax) IPOCPOUKH
HEYCTOHKYy B pa3Mmepe 5 % IeHBI NPOAYKTa, YCIyTH,
JeHCTBYyIOIIEe Ha IEHb PACCMOTPEHUS KAIOOBI T10-
TpeOUTEs.

CornacHo gactu (2) cT. 32 3TOro 3aKoHa B clTydae
HapyIIEHUs! YCTAHOBJIEHHBIX COIIACHO CT. 21 cpoKoB
Hayalla ¥ OKOHYaHUs OKa3aHUsl yCIYTH (BBITOIHEHUS
paboThl) WM HA3HAUYEHHBIX TOTPEOUTENIEM HOBBIX
CPOKOB HCITOJTHHUTENb YIDIaYMBAET MOTPEOUTENIO 3a
KaKIIBIA JICHb (Jac, €CIIM CPOK OIMperelieH B Jacax)
MIPOCPOUYKHN HEYCTOUKY B pazmepe 10 % meHs! yeayru
(paboThl).

Cornacno vactu (1) ct. 1141 'K PM nperensun,
OCHOBaHHbIE Ha NMoyIokeHusX cT. 1137 — 1140, moryT
OBITh TIPEIBSBIECHBI TYPUCTOM OPTaHU3aTOPY B TEYe-
HHUE MecsIIa Mociie MOMEHTA, IPEAYCMOTPEHHOTO JI0-
TOBOPOM JUIA 3aBepIIeHus myTtemecTsus. [Iperensun
MOTYT OBITh IPEABSBICHBI U 10 UCTEUEHUH MECSIYHO-
r'0 CpOKa B CIIydae MPOITyCKa CPOKa MO He 3aBUCSIIIM
OT TYpHCTa IPUIHHAM.

CormacHo yactu (2) ct. 1141 'K PM cpok mgaBHO-
CTH TIO TIPEIBSBICHHBIM TYPUCTOM HCKaM COCTABIISET
LIECTh MECSAIEB, HCUUCISEMBIX CO JHSA, SBIISIONIETO-
Cs B COOTBETCTBUM C JOTOBOPOM IOCIEIHUM JIHEM
myTemecTBus. B cilyyae mpeabsBieHUs] MpeTeH3HUH
TYPUCTOM TE€UCHHE CPOKa JIaBHOCTH MPUOCTAHABIIH-
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BaeTcA A0 JHS MHCbMEHHOTO OTKJIOHEHUS IPETEH3Ui
OpTraHU3aTOPOM.

Ipenyoxkenne. ABTOp ToJjlaraet, 4To 4acth (2)
cT. 1141 'K PM cneagyetr M3MEeHHUTH, 3aMEHUB 6-Me-
CSTYHBIN CPOK MCKOBOHM JaBHOCTH 3-JIETHUM CPOKOM.

Crares 1142 'K PM pomyckaeT orpaHideHne OT-
BETCTBEHHOCTH 3a yIIepO, MPUINHEHHBII TypHUCTY.

Cornacuo wactu (1) ct. 1142 'K PM Ha ocHO-
BaHUU COTJIAIIEHHUS C TYPHCTOM OPTaHU3aTOp MOXKET
OTPAaHWYHUTH TPOEKPATHBIM pPa3MEPOM CTOMMOCTH
MTyTEeIIECTBUSI OTBETCTBEHHOCTh 3a NPUYMHEHHBIN
yiiep6, MHON 4eM yBedbe, B CIIydae, eClIu:

a) ymep0 He IPUYHHEH YMBITIUICHHO WIIA BCIIEH-
CTBHE TSKKOTO MPOCTYTIKA;

b) ymep6 nmpuduHEH JIUITH B CHITYy ONTHOKH OKa-
3BIBAIONIETO YCIYTH JIUIA, TPUBICYEHHOTO K peajn-
3aIyu JI0TOBOPA.

BwiBoa. ABrop momnaraet, 9To 4acTh (1) cT. 1142
I'K PM npotuBopeunt gactu (1) ct. 1 'K PM, B coot-
BETCTBUU C KOTOPOH IPayKTAHCKOE 3aKOHOIATEITLCTBO
OCHOBBIBA€TCS Ha MPU3HAHUY PABEHCTBA yYACTHUKOB
PETYAUpPYEeMbIX UM OTHOIIEHWHA, HEITPHUKOCHOBEHHO-
CTH COOCTBEHHOCTH, CBOOOIBI JOTOBOPA, HEJOITYCTH-
MOCTH BMEIIaTeNIbCTBA KOTO-THO0 B YacTHBIE Jiena,
HEOOXOIMUMOCTH OCCIPEISITCTBEHHOTO OCYIIECTBIIC-
HUS TPaXJAaHCKUX TpaB, 0OECTedeHHs] BOCCTAHOB-
JICHWsI HAapYIICHHBIX NMpPaB JUYHOCTH, WX CyAeOHOU
3aIUTHI.

CormnactHo gactu (2) ct. 1142 'K PM, ecni oTBeT-
CTBEHHOCTh OKa3bIBAIOMIETO YCIYTH JHIa 00yCIOB-
JieHa, OTPaHWYeHA WIIH UCKITIOUYEHA B COOTBETCTBHUH C
MEXITyHApOTHBIMU JOTOBOPAaMH, OPTaHU3ATOP W/WIH
PO3HUYHBIA NpOAaBEl] MOTYT B PaBHOM Mepe CChI-
JIaThCS Ha 3TO MEPe]] TyPUCTOM.

Crnemyer ydecTb, YTO TPUOPUTET HOPM MEXKIY-
HapoOJHOro IpaBa ycCTaHOBIEH cT. 8 Koncrurynum
PM, mpursToit 29.07.1994 roma, 1 gacteio (3) cT. 2
I'paxxanckoro mpoueccyaibHOro kouekca Pecimy-
omukn Monmosa (manmee — I'TIK PM) Ne 225-XV ot
30.05.2003 rona.

Cormacuo yactu (1) cr. 8 Koncrurynun PM Pe-
cnyonmuka MonmoBa o0s3yercsi coOmronarth YcTaB
Opraam3anuun OObeTMHEHHBIX Hanmii U JT0TOBODHI,
OIHOW M3 CTOPOH KOTOPBIX OHA SBISETCS, CTPOUTH
CBOM OTHOIIIEHUS C IPYTHMHU TOCyJapCcTBaMHu Ha 00-
HIETPU3HAHHBIX MPUHIIMIIAX H HOpMaX MEXTyHapO-
HOTO npasa. [5]

CormnacHo dactu (3) ctr. 2 I'TIK PM oTtHomeHus,
CBSI3aHHBIC C OCYIIECTBICHHEM W 3allUTO MpaB U
OCHOBHBIX CBOOOJI YEJIOBEKA U JPYTUX HeMaTepHallb-
HBIX ONar, perylmpyrTcsi HACTOAIINM KOIEKCOM W
JIPYyTUMH 3aKOHAMHU.

[TomrMo BO3MeIIEHMST MaTepHaIbHOTO yIiepoa u
B3BICKaHUS HEYCTOWKH (1Tpada, MeHu), TYPUCT UMe-

IUNIE 2017



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKHUIT KYPHAJL: TEOPUS M TIPAKTHKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

€T MpaBo U Ha BO3MEIIEHHE MOPAJILHOTO Bpe/a.

Cornacno yactu (1) ct. 1422 'K PM B ciyuae
MIPUYUHEHNS JIUIY MOpajbHOTO Bpena (HpPaBCTBEH-
HBIX WU QU3NYECKUX CTpalaHuii) TOCPEICTBOM Jiesi-
HUH, TOCSTAIONINX Ha €ro JIMYHbIe HEMMYIIECTBEH-
HbIe TIpaBa, a TaKke B JAPYTUX NPEAyCMOTPEHHBIX
3aKOHOM CITy4asix cy/eOHas WHCTaHIMs BIpaBe 00s-
3aTh OTBETCTBEHHOE 3a BpeJl JIUIIO0 BO3MECTUTH €ro B
JICHE)KHOM SKBHBAJICHTE.

Cornacno yact (1) ct. 1423 I'K PM pa3mep Bo3-
MEIIIeHNsI MOPAJIBbHOIO Bpeda OmperesnseTcs: cyaed-
HOHM MHCTaHUMEN B 3aBUCUMOCTHU OT Xapakrepa u Ts-
JKECTH MPUYMHEHHBIX TTOTEPIIEBLIEMY HPABCTBEHHBIX
Wi U3NYECKUX CTpaJaHWi, CTETIEH! BHHBI IPHYU-
HUTENS B clIy4ae, KoTjJja BUHA SIBJISIETCS YCIIOBUEM OT-
BETCTBEHHOCTH, U CTETIEHH, B KOTOPOI 3TO BO3MEIIIe-
HHUE MOXET YIOBIETBOPUTH NMOTEPIEBILETO.

Bo3merenne MartepuanbHOTO ¥ MOPAJIbHOTO
yiiep6a, MPUIMHEHHOTO HEUCIIONHEHNEeM (HeHaie-
KallUM HCTIOJIHEHHEM) JO0Tr0BOpa TYypPHUCTHYECKOTO
00CITy’)KUBaHUS OCYIECTBISIETCS B CYeOHOM TOPSI-
ke B coorBercTBUU ¢ [ TIK PM.

[Ipu sTom cormacHo myHKTY a) 4acT (1) cT. 85
I'TIK PM wuckwu o 3ammuTe npas noTpeduTeneii, K KoTo-
PBIM OTHOCATCSI U TYPHCTBI) OCBOOOXKACHBI OT YILIa-
ThI TOCYAapCTBEHHO MOILITHHEI.

B cootBerctBum ¢ wacteio (10) ct. 39 I'TIK PM
WUCKM O 3alllUTe TpaB MOTpedHuTeneil Moryr OBITh
MIPEIBSIBIEHBI TAKXKE B CYIeOHYI0 HHCTAHIIUIO 110 Me-
CTY KUTEIIbCTBA UCTIIA JINOO B CyIeOHYIO0 MHCTAHITUIO
M0 MECTY UCIIOJIHEHHUS JOTOBOpa.

[MoTpeburenb, B TOM 4YHCIE W TYPUCT, BIpaBe
NPEABSBUTH UCK U B CYJI IEPBOI MHCTAHIIMHU 10 Me-
CTY HaXOXKJICHHS OpraHU3ally MK €€ OpraHa yIpas-
JICHUSL.

HckoBoe 3asBiIeHHME ToOAaeTcs B MUCHBMEHHOMN
¢dopme. CozmeprkaHre HMCKOBOTO 3asBICHHS JIOJDKHO
COOTBETCTBOBATh YacTH (2) ct. 166 I'TIK PM.

Cormacho yactu (2) ct. 166 I'TIK PM nckoBoe 3a-
SIBJIEHUE JOJDKHO CONIEPKaTh:

a) HAaMMEHOBaHWE CyNeOHON MHCTAHINHU, B KOTO-
pyIo IoJaeTcs 3asiBlIeHHE;

b) ums v HaMMEHOBaHME UCTIIA, €TO MECTO YKH-
TEIHCTBA WIIM MECTO HAXOXKJCHHSI, TOCYIapCTBEHHBIN
naentruukanmnonseiii Homep (IDNO) ans ropunnyge-
CKHUX JIMII ¥ HHIWBUIYaIbHBIX MPEANPUHAMATENCH 1
NepCOHANBHBIN naeHTHGHUKaMoHHbIH HoMep (IDNP)
JUTSE (PU3MYECKHX JIMIL; €CIIM UCTIIOM SIBISIETCS IOpH-
JIMYECKOE JIHIO0 — €ro OaHKOBCKUE PEKBU3UTHI, UMS
MIPEICTABUTENS U €r0 aJpec B Ciydae, KOTraa 3asBiie-

HHE TO/IaeTCs MIPEICTABUTEIIEM; E€CIIH UCTEIl IPOXKH-
BaeT 3a pyoexxom, — aapec B Pecmybnnke Monosa,
110 KOTOPOMY €My MOTYT HaIpaBJSIThCS BCE COOOIIe-
HHS O TIPOIIeCCe;

b'") HoMep Tenedona, hakca, agpec ITEKTPOHHON
TMOYTHI WX APYTHUC KOHTAKTHBIC JaHHBIC UCTLA,

C) UM UM HAUMCHOBAHUEC OTBCTYHMKA, €TI0 MECTO
JKHUTCIIBCTBA NI MECTO HAXOXKJICHUS,

c!) nomep Tenedona, dakca, aapec MEKTPOHHOM
TMMOYThI WX APYTU€ KOHTAKTHBIC JAaHHBIE OTBCTYHKA,
€CJIM MCTel] paciojaraeT Takol HHPopMaIne;

¢?) hammtro, UMsl, agpec, HoMep Teaedona, hax-
€a, apec NIEKTPOHHOMU IOYTHI WM JAPYTUe KOHTAKT-
HBIC JaHHBIC NPCACTABUTECIIA UCTIIA,

d) B uem 3akiro4aeTCs HapylICHHE WM yrpo3a
HapyIICHUs MpaB, CBOOO MM 3aKOHHBIX HHTEPECOB
UCTIIAa U ero TpeOOBaHUE;

¢) (hakTUYEeCKHUE U MPaBOBBIC OOCTOSATENIBCTBA, HA
KOTOPBIX UCTEIl OCHOBBIBACT CBOE TPeOOBaHMUE, U JI0-
Ka3aTesibCTBa, KOTOPBIMU PAcrojiaracT UCTEl] Ha MO-
MCHT IIOJa4U 3asBJICHUS,

f) TpeOoBaHME UCTIIA K OTBETYHKY;

g) LIeHY HCKa, €CIIH UCK MOJICKUT OLICHKE;

h) cBenenust 0 coOMOIEHUH OCYICOHOTO MOPsIKa
paspeleHusi Cropa, eciii TaKOBOW YCTaHOBJICH 3aKO-
HOM JIJIsl TAKOTO POjia CIIOPOB MIIM TPEAYCMOTPEH J10-
T'OBOPOM CTOPOH;

1) mepedeHb MpUIaraeMbIX K 3asBICHUIO JIOKY-
MECHTOB.

bubauorpadus

1. Odpunmaneueiii  mMonutop PM  Ne 82-86 ot
22.06.2002 1.

2. Odpumuansueii  MoHUTOP PM  Ne
02.02.2007 .

3. Odpunmaneueii  Monutop PM  Ne 79-81 or
01.04.2016 .

4. Kubak I'., Mumuna T., L{onoBa U., «I'paxxmanckoe
npaBo. OcobeHHas gacTh. YuebHoe mocoduey, Kumunay,
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5. O¢unmaneubiit Morutop PM Ne 1 ot 12.08.1994 1.
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FOREST AS THE OBJECT OF LEGAL REGULATION IN INTERNATIONAL
ENVIRONMENTAL LAW (UKRAINE AS EXAMPLE)
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SUMMARY

The article is devoted to investigation of international regulations concerning the use and protection of forests. In the
research forests are analyzed as the object of international environmental law depending on their functions, namely as the
habitat for variety species of wild flora and fauna; the ecosystem; the sinks and reservoirs of greenhouse gases (carbon); the
means of combating desertification, drought and land degradation; the sites of natural heritage; the kind of the landscape.
The statutory role of local communities in conservation and sustainable development of forests in the treaties and principles
of international environmental law is explored.

Keywords: forests, international environmental law, international legal treaties, international legal principles, sustain-
able development.

JIEC KAK OFBEKT ITPABOBOT'O PEI'YJINPOBAHMS B MEXK/YHAPOHOM ITIPABE
OKPYKAIOUIEI CPEJbI (HA IPUMEPE YKPAUHBI)

CMOJIAPYYK P.O.

% % sk

Crarbs NOCBSIIEHA UCCIEJOBAaHUIO MEXK/TyHapOIHO-IIPABOBBIX AKTOB KACAIOIIUXCS UCIONB30BAaHUIO U OXPAHBI JECOB.
B pabote ananm3upyroTcs eca B KadecTBe 00bEKTa PEryJIHpPOBaHNS MEXKIyHapOIHOTO IIPpaBa OKPY KAIOIIEH Cpebl B 3aBH-
CHMOCTH OT MCIOJIHSIEMBIX MU (DyHKIMH, & IMEHHO KaK: CpeAbl 0ONTaHUs JUIA Pa3HOBHAHOCTEH TUKOH (h1opsl U (hayHsbI;
9KOCHCTEMBI; TIOIJIOTUTENEH U HaKONIMUTEIIeH MapHUKOBBIX ra3oB (yIIeposa); CpeacTBa it 00pPbOBI ¢ OIYCTEIHUBAHUEM, 3a-
CYXOH W Jierpajialieii 3emelb; 00beKTa IPUPOIHOTO HACIEACTRA; pa3HOBUIHOCTH JaHmadTa. Vcenenyercs HopMaTuBHOE
3aKpeIuIeHHe POJIM MECTHBIX OOIIMH B COXPAaHEHUH M YCTOHYHMBOM Pa3BUTHHU JIECOB B IOTOBOpPAX M MPABOBBIX MPUHIMIIAX
MEXTyHapOIHOTO IpaBa OKPY>KaIOLIEH Cpeabl.

KaoueBble cioBa: jeca, MEXIyHapomHOE IPaBO OKPYKAIOIIEH Cpensl, MEKTyHapOJHO-TIPABOBBIE JIOTOBOPA,
MEXIyHAapOIHO-TIPABOBbIE IPUHIIUIIBI, YCTOHINBOE pa3BUTHE.

Introduction. Irreplaceable water protective,
water regulative, anti-erosion control, sanitary
and hygienic and other useful functions of forests are
especially important for humanity. That’s why defor-
estation, while the forests generally cover almost 30%
of the earth’s surface and provide many economic and
social benefits has various negative effects on the en-
vironment, economy and society, particularly for the
climate, biodiversity and the level of poverty [1]. The
legal relations concerning forests as a special natural
complex, which includes a lot of natural components,
are not only governed by acts of the forest legislation,
but also by regulatory legal acts of other branches in
Ukraine.

However, forests, along with other natural re-
sources, are also the subject of legal regulation of in-
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ternational environmental law. Thus, part 1 of Article
9 of the Constitution of Ukraine [2] establishes that
the existing international treaties ratified by the Su-
preme Council of Ukraine are the part of national leg-
islation of Ukraine. Moreover, according to the prin-
ciple of priority of international law over domestic
law currently effective in Ukraine, which is generally
accepted in international law, the rules established in
the international treaty which has entered into force,
and a consent to be bound by which is given in the pre-
scribed manner, take precedence over domestic law
of the contracting state. The relevant rule of conflicts
resolving is enshrined particularly in the article 110
of the Forest Code of Ukraine [3], which stipulates
that if an international treaty ratified by the Supreme
Council of Ukraine establishes rules other than those

IUNIE 2017



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKHUIT KYPHAIL: TEOPUS M TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

established by this Code and other laws of Ukraine,
the rules of the international treaty will be applied.
Therefore, the research of the relevant provisions of
international agreements (treaties) is essential.

Analysis of publications. The international le-
gal regulation of relations concerning the forests
was studied by the following foreign researchers:
R.V. Blinnikov, L.C. Christy, C.E. Di Leva, Ye.M.
Gordieieva, V. Hansen, A. Hoocker J.M. Lindsay,
D. Mainie, D. Saltsman, P.T. Takoukam and others.
Some aspects of international regulation concerning
forests are covered in the works of such Ukrainian
scholars as: M.O. Medviedieva, Yu.S. Shemshuchen-
ko, Ye.S. Yatsukhnenko, A. Zadorozhnii and others.
The scientist V.P. Nepyivoda was involved in the sep-
arate research of the legal regulation of social rela-
tions dealing with forests in the context of sustainable
development. Despite the ongoing investigation, the
domestic doctrine does not have the comprehensive
studies of legal regulation of use and protection of
forests in international environmental law, depending
on their functions, which predetermines the relevance
of our work.

The article is aimed at identification and consid-
eration of contemporary international legal acts in the
area of use and protection of forests and their classifi-
cation depending on the scope and legal force, as well
as analysis of the legal status of forests as an object
of legal regulation in the international environmental
law based on their role and their natural functions.

Presentation of the basic material. Today there
is no a single universal binding document in the field
of environmental protection in international law. Ac-
cording to V. H. Butkevych, the absence of such a uni-
fied codified act is one of the arguments in favour of
the fact that international environmental law cannot
be considered an independent branch of international
law [4, p. 504]. Despite the lack of a single codifica-
tion act in the field of environmental protection, cer-
tain provisions of recommendation documents (the
Declaration of the United Nations Conference on the
Human Environment of 1972 and the Rio Declaration
on Environment and Development of 1992) became
the norms of international customary law, and for each
area of international legal cooperation of the states
in the protection and management of environmental,
there is a universal convention or conventions (cli-
mate change, biodiversity, fauna and flora, dangerous
chemicals, marine environment, natural and cultural
heritage) [5, p. 12].

Despite the fact that forest conservation is one
of the priorities of international policy over the past
three decades, now there is no universal convention
in the field of forest resources. The idea of accepting
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a binding multilateral agreement on the global level
regarding the conservation and sustainable use of all
types of forests at the UN Conference on Environ-
ment and Development of 1992 was not supported
by developing countries which exported tropical tim-
ber, fearing a significant limitation of their sovereign
rights regarding the use of the natural resource strate-
gically important for their economy. These countries
adhered to the position that the adoption of the treaty
violates the principle of international environmental
law, which provides for the exclusive sovereign right
of the states to develop their own natural resources.
So, instead of a binding multilateral agreement on
forests subsequent to the results of the Conference in
Rio de Janeiro of 1992 an act was made entitled “Non-
legally binding authoritative statement of principles
for a global consensus on the management, conserva-
tion and sustainable development of all types of for-
ests “[6] or “Forest principles” (the name “Forestry
principles”, “Forest management principles” is also
found in Ukraine).

According to the Rio Declaration on Environment
and Development [7] (Principle 2), adopted subse-
quent to the results of the Conference in Rio of 1992,
and the “Forest principles” (Principle 1.a), the states
in accordance with the UN Charter and the principles
of international law have the sovereign right to exploit
their own resources pursuant to their own environ-
mental and development policies, and the responsi-
bility to ensure that activities within their jurisdiction
or control do not cause damage to the environment
of other States or areas beyond the limits of national
jurisdiction. A similar provision was also enshrined in
Principle 21 of the Declaration of the United Nations
Conference on the Human Environment of 1972 [8].

The Principle 2.a of the “Forest principles” devel-
ops the respective rule, according to which the states
have the sovereign and inalienable right to utilize,
manage and develop their forests in accordance with
their development needs and level of socio-economic
development and on the basis of national policies
consistent with sustainable development and legisla-
tion, including the conversion of such areas for other
uses within the overall socio-economic development
plan and based on rational land-use policies.

The problem of combating deforestation is consid-
ered in Chapter 11 of “Agenda for the XXI century”
(Agenda 21) [9]. It is the third among the acts of so-
called “soft law”, which were adopted on the results
of the Rio Conference of 1992.

In 1995 the UN Commission on Sustainable De-
velopment established the Intergovernmental Panel
on Forests with a mandate of two years with the aim
of implementation of relevant agreements reached at
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Rio; in 1997 it was replaced by the Special Forum
on Forests, which in 2000 was replaced by the UN
Forum on Forests (UNFF) [5, p. 296]. The main task
of the UNFF as a subsidiary body of the UN Eco-
nomic and Social Council is to provide the manage-
ment, conservation and sustainable development of
all types of forests and strengthen long-term politi-
cal cooperation. It aims to promote the creation of
favourable conditions for concerted action by the
international community relating to forests at the na-
tional, regional and global levels [10]. The UNFF has
met eleven times since its first meeting in February of
2001. The negotiations at each session results into an
outcome document, which is then adopted by the UN
Economic and Social Council [11].

Despite the fact that currently there is no separate
international agreement on forests, a number of in-
ternational instruments binding for their parties deal
with certain legal aspects of the use and protection of
forests. Among these agreements are the following:

I. Universal agreements. A number of interna-
tional conventions on the environment and wildlife
are related to the forests as a habitat of protected natu-
ral resources. The Convention on International Trade
in Endangered Species of Wild Fauna and Flora of
1973 r. (CITES) [12] establishes a special procedure
for trade in endangered species of wild fauna and
flora. And although among those species listed in
the annexes to the Convention there is only a small
number of trees (mostly tropical), but many of these
species are forest dwellers, whose protection effects
the development of forestry. Therefore, the rules of
the Convention have an impact on forest as a habitat
of some species of wild fauna and flora, which are
endangered, and which accordingly have be protected
from over-exploitation in international trade.

According to researchers L.C. Christy, C.E. Di
Leva, J.M. Lindsay, P.T. Takoukam, the Convention
on the Conservation of Migratory Species of Wild
Animals (Bonn Convention) [13] and the Convention
on Wetlands of International Importance especially
as Waterfowl Habitat (Ramsar Convention) [14] also
have implications for forests and forest law. In par-
ticular, the Bonn Convention requires parties to “en-
deavour” to restore the habitats of endangered species
and compensate for the adverse effects of activities
that “seriously impede or prevent the migration” of
these species [15, p. 14]. In paragraph g) part 1 of
Article 1 of the Bonn Convention, the definition of
“habitat”, means in the Convention any area in the
range of a migratory species which contains suit-
able living conditions for that species. According to
the Ramsar Convention, its parties must promote the
“wise use” of wetlands, defined as “sustainable utili-
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zation for the benefit of humankind in a way compli-
able with the maintenance of the natural properties of
the ecosystem™ [15, p. 14]. Thus, according to both
the Bonn Convention and the Ramsar Convention, a
forest shall be protected as habitat of migratory spe-
cies of wild animals and waterfowl accordingly.

The Convention on Biological Diversity of 1992
(CBD) [16], opened for signature at the UN Confer-
ence in Rio de Janeiro, marked the formalization in
the international law of an ecosystem approach to the
concept of biodiversity conservation, which involves
not only the protection of individual objects, the regu-
lation of various human activities, but the protection
of whole ecosystems and the connections between
them and within them. The Convention defines “eco-
system” as a dynamic complex of plant, animal and
micro-organism communities and their non-living en-
vironment interacting as a functional unit. Thus, ac-
cording to the CBD, a forest is protected as an integral
ecosystem, which is a subjected to sustainable use,
that is, in such a manner and at a pace that does not
result in long-term prospect to depletion of biological
diversity, thereby maintaining the ability to meet the
needs of present and future generations and to meet
their expectations.

The United Nations Framework Convention on
Climate Change of 1992 (UNFCCC) [17], the Kyo-
to Protocol to UNFCCC of 1997 [18] and the Paris
Agreement of 2015 [19], which have to replace this
Protocol after 2020 regulating forest relations consid-
ering forests as sinks and reservoirs of greenhouse
gases. Thus, according to sub-item (ii) item (a) part
1 of Article 2 of the Kyoto Protocol to UNFCCC,
each Party to the Convention specified in Annex I,
in achieving its commitments on quantitative emis-
sion limitation and reduction according to Article 3,
with the aim of promoting sustainable development
along with other activities, implement and/or further
develop in accordance with its national circumstanc-
es, such policies and measures as the promotion of
sustainable forest management practices, afforesta-
tion and reforestation. The only acceptable activities
related to the absorption of greenhouse gases under
the Protocol, is afforestation, reforestation and defor-
estation and, according to the Marrakesh Agreements,
forestry management, crop management in technical
crops, pastures and re-vegetation. Greenhouse gases
removed from the atmosphere through such activities,
provide credits in the form of removal units (RMUs)
[5, p. 265]. According to Article 5 of the Paris Agree-
ment, the Parties should take action to conserve and
enhance, as appropriate, sinks and reservoirs of green-
house gases as referred to in Article 4, paragraph 1
(d), of the Convention, including forests. The Parties
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are encouraged to take action to implement and sup-
port, including through results-based payments, the
existing framework as set out in related guidance and
decisions already agreed under the Convention for:
policy approaches and positive incentives for activi-
ties relating to reducing emissions from deforestation
and forest degradation, and the role of conservation,
sustainable management of forests and enhancement
of forest carbon stocks in developing countries; and
alternative policy approaches, such as joint mitiga-
tion and adaptation approaches for the integral and
sustainable management of forests, while reaffirming
the importance of incentivizing, as appropriate, non-
carbon benefits associated with such approaches.
The United Nations Convention to combat de-
sertification in those countries experiencing serious
drought and/or desertification, particularly in Africa
of 1994 (UNCCD) [20] defines “desertification” as
land degradation in arid, semi-arid and dry sub-hu-
mid areas resulting from various factors, including
climatic variations and human activities. At the same
time, according to the Convention, “land” means the
terrestrial bio-productive system, that comprises soil,
vegetation, other biota, and ecological and hydrologi-
cal processes that operate within the system, namely
the concept of “land degradation” means reduction or
loss of biological or economic productivity not only
of arable land, irrigated arable land or pastures as
well as forests and wooded sites as a result of land use
or actions of one or more processes, including those
related to human activity (wind and/or water erosion
of soils; deterioration of the physical, chemical and
biological or economic properties of soil; long-term
loss of natural vegetation). According to Article 2 An-
nex V of the UNCCD, reducing forest cover due to
climatic factors, from air pollution and frequent wild-
fires are a special condition in Central and Eastern Eu-
rope. Unsustainable development of forest resources
can contribute to land degradation and desertification
and sustainable forestry is one means of combating
desertification, drought and land degradation.
The Convention for the Protection of the World
Cultural and Natural Heritage of 1972 [21], by “natu-
ral heritage” means: 1) natural features consisting of
physical and biological formations or groups of such
formations, which are of outstanding universal val-
ue from the aesthetic or scientific point of views; 2)
geological and physiographical formations and pre-
cisely delineated areas which constitute the habitat of
threatened species of animals and plants of outstand-
ing universal value from the point of view of science
or conservation; 3) natural sites or precisely delineat-
ed natural areas of outstanding universal value from
the point of view of science, conservation or natural
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beauty. The Objects of Cultural and Natural Heritage,
included in the “World Heritage List”, being under the
sovereignty of the Contracting State, at the same time
are the common heritage, for the protection which the
international community has an obligation to cooper-
ate. One serial transboundary natural object type is
Primeval Beech Forests of the Carpathians and the
Ancient Beech Forests of Germany (also common for
Germany and Slovakia), which is available among the
UNESCO heritage objects, located on the territory of
Ukraine. These forests are both a subject a natural
heritage under the special national and international
security.

Regional agreements. Forests are protected un-
der the Convention on the Conservation of European
Wildlife and Natural Habitats of 1979 (Berne Con-
vention) [22] at the regional level in Europe, firstly,
as the habitat of wild flora and fauna, especially spe-
cies of endangered and vulnerable species (including
migratory species), and secondly, as natural habitats
which are also endangered. Thus, according to Article
9 of the Convention, in the absence of any satisfac-
tory solution, if certain species threaten the damage
to forests, the Convention allows for possibility of
derogation from the provisions of Articles 4-8 of the
Convention (concerning the protection of the species
listed in Annexes I-III of the Convention and prohib-
ited means of destruction, fishing and other forms of
wildlife use), if such a derogation does not inhibit the
survival of the respective population).

We can also distinguish the European Landscape
Convention of 2000 [23] among the regional and in-
ternational agreements, which is applied to the entire
territory of the Parties and covers natural, rural, urban
and suburban areas, along with land, inland waters
and marine waters. This applies to both landscapes
that might be considered exceptional and to ordinary
or degraded ones. The Convention itself contains a
broad definition of “landscape” — namely, an area, as
perceived by people, whose character is the result of
the action and interaction of natural and/or human
factors, while the Preamble indicates that the develop-
ment of forestry in many cases accelerates the change
of landscapes. Each Party undertakes to identify its
own landscapes throughout its territory to analyse
their characteristics and the dynamic force and pres-
sures transforming them, to observe the changes of the
landscape, and to classify the landscapes identified,
taking into account the special importance attached
to them by both the concerned parties and the popula-
tion. Therefore, forests as the separate landscapes are
subject to identification by the Parties of the Conven-
tion and continuous analysis of their development. A
separate direction named “9. Forest ecosystems” of
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The Pan-European Biological and Landscape Diver-
sity Strategy of 1995 [24], which was adopted at the
Conference of Environmental Ministers in Sofia in the
framework of cooperation in the Council of Europe,
provides development of the Program of Evaluation
and Determination of Measures for the Conservation
of Landscape Diversity taking into account Market
Mechanisms.

Local contracts. We can mention the Framework
Convention on the Protection and Sustainable Devel-
opment of the Carpathians of 2003 [25] among the
international treaties of local level, which covers the
use and protection of forests in relation to Ukraine.
This document specifies the need for sustainable
management of mountain forests in the Carpathians,
taking into account the multiple functions of forests,
ecological importance of the Carpathian mountain
ecosystems, as well as less favourable conditions in
mountain forests. As the name implies, the Protocol
on Conservation and Sustainable Use of Biological
and Landscape Diversity to the Framework Conven-
tion on the Protection and Sustainable Development
of the Carpathians of 2008 [26] establishes require-
ments for the conservation and sustainable use of
ecosystems and landscapes of the Carpathians. The
sole international treaty directly related to sustainable
forest management, which is binding for Ukraine, is
the Protocol on Sustainable Forest Management to
the Framework Convention on the Protection and
Sustainable Development of the Carpathians of 2011
[27]. This Protocol defines “sustainable forest man-
agement” as stewardship and use of forest and for-
est lands in a way, and at a rate, that maintains their
biodiversity, productivity, vitality and regeneration
capacity, and their potential to fulfill now and in the
future, relevant ecological, economic and social func-
tions at local, national and global levels, and that does
not cause damage to other ecosystems. According the
Protocol, existing forest cover recognized as the main
component of the Carpathian landscape. However,
each Party shall take measures to expand forest cov-
er taking into account other goals of the Carpathian
Convention and its Protocol. The protocol separately
states the need to ensure the productive functions of
forests and their role in rural development, the need
for special protection of virgin forests, restoration of
forests close to natural ones, the improvement of pro-
tective functions of forests, strengthening social func-
tions of forests and other purposes.

A number of international instruments, among the
above-mentioned, provides guidance on the partici-
pation of local communities in the implementation of
sustainable development and natural resource man-
agement. The international conventions concerning
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the role provisions of local community, including the
Paris agreement (part 5, Article 7), the CBD (item (j)
Article 8), the UNCCD, the Framework Convention
on the Protection and Sustainable Development of the
Carpathians (Article 2), the Protocol on Sustainable
Forest Management to the Framework Convention on
the Protection and Sustainable Development of the
Carpathians (Article 4).

However, the relevant provisions of the role of lo-
cal communities are enshrined in international instru-
ments of “soft law” by the results of the Conference
in Rio of 1992. Thus, according to principle 22 of the
Rio Declaration on Environment and Development,
local communities are intended to play a vital role in
environment management and development because
of their knowledge and traditional practices.

The “Forest Principles” also contain a number of
provisions relating to the role of local communities in
relation to sustainable development and forest poli-
cies of the Countries. So, the Principle 12.d applies
the need of acknowledge and consideration during the
implementation of programs, appropriate local capac-
ity and local experience in the field of conservation
and sustainable development of forests by providing
organizational and financial support and cooperation
with representatives of interested local communities.
In this regard, the benefits derived through the use of
local expertise should equitably be extended to the lo-
cal population. The Principle 5.a requires the creation
of conditions for the people living in forest areas so
that they would have the economic incentives in the
implementation of forest management, including
through use of land use arrangements that promote
the sustainable and rational use of forest resources.
The Principle 2.d also provides the establishment of
conditions for participation of local communities in
the development, implementation and planning of na-
tional forest policies by the government.

At the same time, one of the requirements for gov-
ernments in managing established in sub-item 1) item
22 Chapter 11 of «Agenda 21» (Combating Defor-
estation) is to promote the development of the small
forest enterprises for rural development and local en-
trepreneurship.

We should agree with M.O. Medviedieva, who
said that these principles are often norm-goals, wish-
es only, but they are not the specific requirements
concerning the rules of behaviour of concerned ac-
tors [28, p. 67]. Along with the fact that according
to Article 18 of the Fundamental Law (Constitution),
Ukraine recognizes generally accepted principles of
international law, it can be argued with complete clar-
ity that the above-mentioned international declara-
tory principles on the role of local communities in
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conservation and sustainable development of forests
were not taken into account in national domestic leg-
islation, particularly in determining the legal regime
of the former collective farm forests most of them as
aresult of land and agrarian reform found themselves
in the use of state forestry enterprises.

Conclusions. So, despite the lack of a unified re-
source-based binding international treaty on the use
and protection of forests, a number of universal, re-
gional and local conventions and other treaties have
an indirect impact on deforestation, afforestation and
reforestation, and provide for special conditions of
use and protection of forests.

Under the agreements, which were the result of
international legal cooperation of the Countries in the
sphere of protection and use of the environment, the
forests as an object of legal regulation may appear
there in the following forms: 1) the Habitat for: (a)
wild flora and fauna, including, (b) migratory species
of wild animals, and (c) waterfowl; 2) the Ecosystem
that includes a complex of objects of biological diver-
sity; 3) the Sinks and reservoirs of greenhouse gases
(carbon); 4) the Means of combating desertification,
drought and land degradation; 5) the Natural heritage
objects; 6) the Variety of the landscape.
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Drept bancar

KPEJAUTHASA COPEPA B PAMKAX YI' OJIOBHQ—HPA]EOI\/'I SAHIUTHI -
COINTACHO 3AKOHOJATEJIBCTBY POCCUUCKOU PEJEPALIINA

H.H. JIEBAHJIOBCKHH,
MarwucTtp npasa, TOKTOpaHT AkameMun oauiuy uM. «lltedan gen Mape»

* 3k %k

[IpaBoBbIe OTHOIIEHUS B KPEAUTHOH chepe B pamkax YronmoBHoro Konekca PD sBisieTcst oJHUM U3 KOMITJIEKCHBIX TIPaBO-
BBIX MEXaHU3MOB Pa3pab0TaHHbBIX, 3aKOHONATEJIEM, C IICNIBIO 3aIHUThI JCSITCIHHOCTH B 3KOHOMUYECKOU cdepe U mpasa coo-
cTBeHHOCTH. [Ipeyiaraemas TeMa He TepsieT CBOKO aKTYaIbHOCTh M CO BpEMEHEM TpeOyeT YCOBEPIICHCTBOBAHHS TEX CIIOXK-
HBIX MEXaHH3MOB C IIEJBI0 MIPOTUBOACHUCTBHYS, TIPEIYTIPEKICHIS U PACKPBITHS MIPECTYIUICHUH B chepe KPSTUTOBAHUS.

KiroueBrbie cinoBa: Yronosaenii Koneke Poccniickoit @enepannu; MOIIEHHUYECTBO B cepe KPSAUTOBAHHUS; MOIIICHHH-
YECTBO MPH MOITYYSHUH BBIIJIAT; MOIIEHHIYECTBO C MCIIOIB30BAHNEM IUIATE)KHBIX KapT; MOIIEHHHYECTBO B cdepe mpe-
MIPUHUMATETHCKOHN JeATeIbHOCTH; MOIIIEHHUYIECTBO B c(hepe cTpaxoBaHUs;, MOIIEHHUYECTBO B chepe KOMILIOTEPHON HH-
(dhopmanuu u Tak gajee.

THE CREDIT SPHERE IN THE FRAMEWORK OF THE PROTECTION OF CRIMINAL LAW - IN
ACCORDANCE WITH THE LEGISLATION OF THE RUSSIAN FEDERATION.

Nicolae LEVANDOSCHI,
Master of Laws, Doctoral student Academy of police name after “Stefan cel Mare”

SUMMARY
Legal relations in the sphere of credit under the Criminal Code of the Russian Federation is one of the complex legal
arrangements designed by the legislator to protect the activity in the economic sphere, and property rights. The proposed
theme does not lose its relevance over time requires improvement of the complex mechanisms with a view to countering,
preventing and solving crimes in the sphere of lending.
Keywords: Criminal code of the Russian Federation; fraud in lending, fraud in obtaining benefits; the fraudulent use
of payment cards; fraud in the sphere of entrepreneurial activities; fraud in the insurance industry; fraud in the sphere of

computer information, etc.

ocTaHOBKa Bompoca. Kpeautnas cucrema,

Oyaydd OJHUM M3 BXHEHIIMX AJIEMEHTOB
9KOHOMHUKH PBIHOYHOTO THIIA, MPU3BaHA CIYXUTh
crabunn3atopoM (HUHAHCOBO-XO3SHCTBEHHBIX IPO-
[IECCOB 3a CUET MEKPETHOHAJIBLHOTO Mepepacipesie-
JIeHUs JACHEXKHOTo KamuTama. KpeauTHble ydpex-
nenust Poccuiickoin denepanny npakTUYECKU IMpHU-
o0penn CcBOM KOMMEpYECKUH OONWK, HO TpPOIecC
(bOpMHUpPOBaHHS KPEAUTHO-JICHEKHOW CUCTEMBI PhI-
HOYHOro THna nponoipkaercs. B Poccun cucrema
YTOJIOBHO-TIPAaBOBOM OXpaHBl KPEAUTHBIX OTHOIIIE-
HUW HaXOIATCS €Ie B 3a4aTOYHOM COCTOSTHHH, YTO
CBHJIETEIHCTBYET O 3HAYMMOCTH 1 BaXKHOCTH HU3y4e-
HUS maHHOoTO Botmpoca [13, c. 305].

AKTYaJIbHOCTH TeMbI HCCJIeJ0BAHUS TTIOITBEPXK-
JTAeTCsl HEeIOCTaTOYHOCTHIO HAay4YHBIX padOT MOCBS-
HICHHBIX cdepe KpeauToBaHus B cTpaHax Coapyxe-
crBa He3zaBucumbix I'ocynapcTs, 4To B COYETAHUM C
HEOOXOAMMOCTBIO0 KOMIUIEKCHOTO HAayYHOTO aHajn3a
JTAHHOTO BOMpoca 00yCIIOBIMBAET BaKHOCTh U CBO-
€BPEMEHHOCTD JITAHHOU CTAThH.
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Henbio ¥ 3ama4eil cTATbM 3aKIIOYAETCS B Xa-
PaKTEepUCTHKE W aHaJH3e KPEeOUTHOH cdepsl uepes
paMKH YTOJIOBHO-IIPABOM 3aIIMTHI COTIIACHO 3aKOHO-
narenbeTBy Poccuiickoit denepanuun

CocTtosiHue ucciaenoBanus. Teopernueckne BoO-
MPOCHI CBSI3aHHBIE C YTOJIOBHO-TIPABOM 3allIUTHI Kpe-
TUTHOHN cepoil HeccaeayroTes Kak OTedeCTBEHHBIM,
TaK " 3apyO0c)KHBIMHU yiaeHbIMH. OTHAKO TPOOIEMHBIC
aCHeKTHl M0 3TOMY BOIIPOCY YYEHBIMH OCBEIIEHBI
JUII B OTACNBHBIX paboTax CIEAYIONNX aBTOPOB:
Pactpomniosa O., Ecakos I'.,Anexcanaposa U., [11aGa-
muH JI., boreun U., Ilerpyxuna O., J{oOpsaun U.,
CemuBanosckas 0., 'ayxman, JI., Sawm I1. u ap.

N3a0:xxenne ocHoBHOro marepuasa. CormacHo
YK PO [15.] pazaen VIII. mpecTyrenus B cepe sxo-
HOMUKH, BKITIIOYaeT B cedst Hapsay ¢ . 22 [lpecry-
TUIEHUSI B chepe SKOHOMUYECKOH JISITETbHOCTH U IJ1.
21. IlpectyruieHus] MPOTUB COOCTBEHHOCTH, MCXOMS
U3 TOT0, 4TO 3aKoHonarelsb Poccuiickoil denepanum,
B M. 21 mpemyaraeT Takue COCTAaBBI MPECTYIUICHUS
KaK MOIICHHHYECTBO B cdepe KpeJAUTOBAHHS, MO-
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LICHHUYECTBO TPH MOJMyYSHHUH BBITUIAT, MOLIICHHUYE-
CTBO C MCIIOJIB30BaHUEM IUIATSKHBIX KapT U T.1., CUH-
TaeM I1eJecoo0pa3HbIM, B KOHTEKCTE TPeATIOKEHHOMH
TEMBI, PacCMOTPETh W TNPOAHAIN3UPOBATH JaHHBIE
MpaBOHAPYILIEHHS B KOMILIEKCE C IPECTYIUICHUSIMH B
cepe PKOHOMUYECKOW JIeITeNbHOCTHIO, Kacarourecs
MpaBoOHApYyIIEHUH B chepe KpeTUTOBaHUSI.

Takum 00pa3oM, Ha psAAY C yKe CyNIeCTBYIOLICH
crarbei 159 « MoLIeHHUYECTBOY, JOIOJHMI YTOJIOB-
ue1it Konexe Poccuiickoii @eneparuu (YK PO) [.15],
®enepanbHblil 3aK0H OT 29 HOs10pst 2012 . Ne 207-
®3 «O BHeCEHHMH M3MEHEHUH B YTOJOBHBIA KOIEKC
Poccuiickoii ®denepaliul U OTHENbHBIE 3aKOHOIA-
TeJIpHBIE aKThl Poccuiickoit @eneparumy» [16] (nanee
3akon Ne 207-®3), BerynuBimii B cuity 10 nexadps
2012 r.,, mecThI0 HOBBIMH COCTaBAMHU MTPECTYILICHUI:
MOIIICHHUYECTBO B cdepe KpeauroBaHus (cT. 159.1),
MOILIEHHHUYECTBO MPU MOTY4YeHUH BBITLIAT (CT. 159.2),
MOIIICHHUYECTBO C HCIOJB30BAHUEM ILIATEKHBIX
Kapt (cT. 159.3), MomeHHN4EeCTBO B cdepe npennpu-
HAMATEJIBCKON aesTenbHOCTH (cT. 159.4) (yTparun
cuy) [17], MomeHHnYecTBO B cepe cTpaxoBaHHs
(ct. 159.5 ), MomIeHHMYECTBO B c(hepe KOMIBIOTEP-
Holi nuadopmanuu (ct. 159.6).

U x0Ts1 BONPOCHI B CBSI3H C 3TUM BO3HUKAIOT MPH-
MEHHTENIBEHO KO BCEM IIECTH COCTaBaM, €IBa JIH HeE
HanOOJBIINI MHTEPEC BBI3BIBACT MpobieMa pasrpa-
Hu4eHusd cT. 159 u 159.4(yrparun cumny) [17] YK PO
Kak 0 COIMAaJbHO — IMOJUTUYECKHM COOOpaKCHH-
SIM, TaK U MO COOOpa)KEHUSIM BIIOJIHE MPUKIIATHOTO
CBOICTBA, CBI3aHHBIM C 00bsABICHHON JeToM 20131,
TaK Ha3bIBAEMOM JKOHOMHUYECKON aMHUCTHEH (Imo-
craHosisienne locynapcteenHoi Jymer @enepanbHo-
ro Cobpanuss P® ot 02 urons 2013r. Ne 2559-6 I']]
«O06 00BsIBIICHHE AMHUCTHIY), 1 C HEOOXOAMMOCTBIO
JaNbHENIIIero MPUMEHEeHUsT YKa3aHHbIX cTareil [7, c.
40].

Craresa 159.4 YK P® (yrparun cumy) [17] pac-
CMaTpuBalia TPECTYIUICHHE KaK MOIICHHUYECTBO,
COMPSDKCHHAS C MpEJHAMEPEHHBIM HEHCIIOJTHEHUEM
JIOTOBOPHBIX 0053aTeNBCTB B cdepe MmpennpuHrIMa-
TENILCKOM JIeaTeNbHOCTH. J[Ba KIIIOYEBBIX MOMEHTA
3aTPyAHSIOT IPUMEHEHHE STOH HOPMBI Ha MIPAKTHKE:
MIPU3HAK CONPANCEHHOCMU W TIPU3HAK cepbl npeo-
NPUHUMAMENLCKOU 0esimenbHOCHU.

«Conpsscennocmyby Kak IPU3HAK OCHOBHOTO HJIH
KBaJ(PUIIUPOBAHHOTO COCTABA MPECTYIJICHUS B yTO-
JIOBHOM 3aKOHE HMCIOJIB3YeTCsl KaK 3aKOHOAATENbHBIH
MpUeM yKa3aHWs Ha CBI3aHHOCTb OJHOTO COCTaBa
npecryruieHust ¢ uHbM (cT. 105 YK P®) nmubo nHa
HaJu4ue 0co00ro crnocobda COBEPIICHUS MPECTYILIC-
HUS, KaK TPaBUIIO, HACKHILCTBEHHOTO (4.3 cT. 170!
, I. «O» .2 cT. 178, m. «o» u. 4 cT. 204, cT. 239, cT.
333, 335 YK P®), unu onpeneineHHOro KpUMHHOO-
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Opasyromero npusnaka (ct. 171, 171.2, 172, 185.3,
185.4, 185.5, 185.6, . «a» 4. 3 ct. 205, m. «o» 4. 2
cT. 283.1, m. «a» 4. 3 ct. 287 YK P®). B nannom ciy-
yae 3aKOHO/IaTelNb, 110 Bcel BUANMOCTH, YKa3bIBajl Ha
CIOCO0 COBEpIIEHHS MPECTYIUICHHS - MyTeM Ipe-
HaMEpEeHHOTO HEeHCIOIb30BaHUA JIOTOBOPHBIX 0053a-
TENBCTB B cepe MpeaNpUHUMATENbCKON AesATebHO-
CTU. B nonp3y MIMEHHO TakOM TPAKTOBKU yTOJIOBHOTO
3aKOHO/IATENIbCTBO TOBOPUT M CHCTEMHOE MPOYTEHHE
cT. 159.1-159.6 YK PO, rne B nsati HopMax (kome
cT. 159.4 YK P®(yTparun cuiy)) [17]. roBoputcst o
COBEpIICHUE TPECTYIUICHUSI «ITyTEM» KaKOro-Iu0o
croco0a [7, c. 40].

OnHaxko ecim crioco0 coBepIICHHUS MPECTYTICHHS
— MpeHaMepEeHHOE HEUCTIOTHEHUE JOTOBOPHBIX 0051~
3aTeNbCTB — ellle MojaeTcsa NpUeMIeMOMY TOJIKOBa-
HUIO, TO BOT O KPUMHHOOOpA3yIOIIeM MPH3HAKE «8
chepe npeonpuHUMamenbCKoll 0esimelbHOCIUY 3TO
CKa3aTh 3aTPYIHUTEIHHO.

[Ipennpunumarensckas e TENbHOCTD - 3TO 0CO-
OBl BHJI 9KOHOMHYECKOM AesTeNbHoCTH [1, ¢. 52].

[Inenym BepxoBHoro Cyna P® B mocraHoBneHnue
ot 19 gexaOps 20131 Ne 41 «O mpakTuke npuMeHe-
HUS CylaMU 3aKOHOJIaTEIILCTBA O MEPAX IPECEUEHNUs B
BHJIE 3aKJIIOUEHUS 0] CTPaXKy, IOMAIITHETO apecTa U
3ayioray B II. 8 mpexie Bcero cocnanca Hat. 1er. 2 'K
P® [5]., yxa3aB, 4TO «... MPECTyIUIEHUS, IPETYCMO-
TpeHHble crathsaMu 159 — 159.6, 160 u 165 YK PO,
CJIe/lyeT CUNUTATh COBEPIIEHHBIMU B chepe mpenmnpu-
HUMATENBCKOH JIeITETbHOCTH, €CJIM OHU COBEPIICHEI
JIUIIOM, OCYUIECTBISIOUIIM MPEAIPUHUMATENbCKYIO
JeSITENBHOCTh CaMOCTOSITETIbHO HMJIM YYaCTBYIOIIUM
B NpENNpPUHUMATEIbCKONW NS TETbHOCTH, OCYIIeCT-
BIISIEMOM FOPUINYECKUM JTUIIOM, H 3TH MPECTYTUICHUSI
HEMOCPEACTBEHHO CBSI3aHbI C YKA3aHHOW JIeATeNbHO-
crbto. K TakuMm numamM OTHOCSTCS WHIUBHIyalbHbIC
MPEANPUHAMATENIN B CIIydae COBEPIICHHS MPECTy-
TUICHUS B CBSI3U C OCYILIECTBICHHEM WMH TpEIpH-
HUMATEILCKON JIeITENbHOCTH | (WITH) YIIpaBICHUEM
MPUHAISKAIIM UM HUMYIIECTBOM, HCIIOIb3YEMBIM
B UENAX MNPEANPHHUMATEIBCKON JesITeNbHOCTH, a
TaK)Ke WICHbl OPTaHOB YINPABIEHUS KOMMEPUYECKOi
OpPraHM3allMU B CBSI3U C OCYIIECTBICHHEM HUMH II0JI-
HOMOYHI MO YNPaBICHUIO OpraHu3aluei Tudo mpu
OCYIIIECTBIEHUH KOMMEPUYECKON OpraHu3aluei npea-
MIPUHUMATENLCKOH nesaTensHocTH [12].

Crnenyer oTMETHTBH, YTO 3ToW mo3uIUK (cdop-
MHpPOBaBLIEHCA B Cy[IcOHOI MpaKkTUKe A0 MPUHATHS
YKa3aHHOTO TTOCTAHOBJICHHSI) CTAIM CJIE0BATh CY/bI
Y IPUMEHHUTENFHO K YTOJIOBHOMY 3aKOHY (HaIprMep
onpeneneane CyneOHOW KOJIETHH IO YTOJOBHBIM
nenaMm Bepxosroro cyma P® ot 17 anpens 20131 Ne
56-/113-14). [10]. Takum ob6pa3zom, paKkTHIECKH TIPH-
3HaK 00CTaHOBKH COBEpIICHUS MPECTYIUICHUS Tepe-

IUNIE 2017



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKHUIT KYPHAIL: TEOPUS M TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

BOJIUTCS B IJIOCKOCTh NMPH3HAKA CTICUAIILHOTO CYOh-
€KTa COBEpIIECHUS MpPecTyIUIeHUs: UM 1o cT. 159.4
YK P® (yrparun cuity) MOT BBICTYTIaTh TOIBKO WHAN-
BUAYaJIbHBIN MPEANIPUHUMATENb WM YJICHBI OPraHOB
yIpaBlieHHS KOMMEPYEeCKOW OpraHu3aniu (KOTOpEIE
B cuny 1. 3 cT. 50 'K P® [5] MoryT OCyIIECTBISITH
MPEANPUHAMATENBCKYIO JIEITENbHOCTh TOCTONBKY,
MTOCKOJIBKY 3TO CIYKMT JTOCTHKEHHMIO IieNiel) U JInia
OCYUIECTBIISIOLINE MPEAPUHUMATEIBCKYIO 1EATENb-
HOCTBIO 0e3 00pa30BaHMs IOPUINIECKOTO JIUIA C Ha-
pylieHueM TpeOOBaHUI O PErHCTpalii B KaueCTBE
IOPUIMYECKOTO JIMIA C HapylIeHueM TpeOoBaHUU O
perucTpanvy B KauecTBE WHIUBHIYaJbHOTO TpEN-
npunuMarens. (1.4 ct. 23 'K P®) [7, c. 43]
YkazaHue Ha TO, 4TO MPECTYIICHNUE JOIKHO OBITh
«HEMOCPEJCTBEHHO CBSI3aHHO C IpeANpPUHUMATEIb-
CKOU JIeSITeNIbHOCTHIO», CaMo TI0 cebe, XOTA U BepHO,
OJTHAKO HY)KJAeTCsl B YTOYHEHHUHU: 3TO CBA3b JOJDKHA
OBITH coflepKaTENBLHOM a He IPUKPHIBATH (PAKTHIECCKH
XHIICHUE B IMYHBIX UHTEPECAX OTAENBHOTO (HU3nUe-
cKoro Juia. MIHpIMU c10BaMU, IOJTYYEHHE B PE3YIIb-
TaTe MOIIEHHIYECTBA JEHEXKHBIE CPENICTBA UIIK HHOE
WUMYIIECTBO JIOJDKHO OCTaBaThCs B TPEAIPUHHMA-
TENbCKOH cdepe, 000poTe, a He TIEPEBOAUTCS B PaM-
Kax c(h)OpMHPOBABILETOCS 3apaHee CIUHOTO yMBbICIIA
cpasy ke WIH 10 MPOIIECTBHH HEKOTOPOTO BPEMEHHU
B UMYIIIECTBEHHYIO Maccy (U3UUECKOro JIua (B I1o-
CJIeHEM Cllydae NMPUMEHUMA JO0JDKHA ObITh CT. 159
YK P®). CooTBETCTBEHHO, €CIH TONyYCHUE B pe-
3yJabTaTe MOILIEHHUYECTBA JACHEXKHBIE CPEJICTBA WIIN
WHOE MMYIIECTBO B Ha4ajie OCTaBaJKCh B MPeIIpH-
HUMATEIBCKOH c(hepe U JIMIIb BIOCIECTBHHU, B paM-
Kax peaji3alyuy HOBOTO yMbICTIa, OBUTH TTOXHILCHEI,
COJIESTHHOE MOYKHO OBITO KBAJM(UITUPOBATHCS IO CO-
BOKYITHOCTH TPECTYIUICHUH, MPEeAyCMOTPEHHBIX CT.
159.4 (yrparun cuny) u 160 YK P®. [7, c. 44]r0
abanun JIL.W., npuaepkuBaeTcs MHEHUS, YTO
MOCTIETHHA, TIO CYyTH, MOIIIEHHUYECTBOM HE SIBIISETCS,
TaK KaK MOIIIEHHUYECTBO OCYIIECTBIISETCS MTyTeM 00-
MaHa WX 3JI0yNOTpeOJIeHus JoBepueM, a B cT. 159.6
MPEAYCMOTPEH MHOW CIIOCOO COBEpUICHUS TPECTY-
TUICHUSI: «ITyTEM. .. BMEIIATEIbCTBA B (PyHKIIMOHUPO-
BaHME CPEJICTB XpaHEHUsI, 00pabOTKU MM Tepeadn
KOMIIBIOTEPHOW WH(POPMAIMH WIH WHPOPMAIIHOHHO-
TEJICKOMMYHUKAMOHHBIX cereit». Ilo xapakrepy u
CTETNeHH OOIEeCTBEHHONW OMAacHOCTH COCTaBHI, BBE-
neHHble 3akoHoM Ne 207 - @3, npuBUIIETHPOBaHHEIE,
1Mo 0COOEHHOCTAM KOHCTPYKIUHM MPU3HAKOB OOBEK-
THUBHOM CTOPOHBI — MarepuanbpHeie [19, c. 34].
boreun 1.B., B cBOEH qucceprammoHHoi pabdote,
npeiaraercd OObeIUHUTh HOPMBI 00 OTBETCTBEH-
HOCTH 32 MOIIEHHHYECTBO M NPHUYUHEHUE HMYIIe-
CTBEHHOTO yuiepOa myTeM oOMaHa U 370ynorpeoie-
HUs qoBepueM, uckiounB u3 YK PO ct. 165, nucmo-
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sunuio 4. 1 cT. 159 YK PO uznoxuts B ciemyromnei
penakuuu: «MOIIEHHUYECTBO, TO €CTh XHIIECHHE
Yy’>KOT0 UMYIIECTBa, MPUOOpEeTeHHE NpaBa Ha YyKoe
WUMYIIECTBO JIN0OO MPUYUHEHUE WHOTO UMYIIECCTBEH-
HOTO ymepOa myTeM oOMaHa WM 3J0yIOTpeOIeHIs
JIOBEpUEM, — HaKa3bIBAETCH...», a AUCIO3UIMIO 4. |
cT. 159.6 YK P® — B cnenytoreit: « MomeHHUYIECTBO
B chepe KOMITBIOTEPHON HMHGOpPMAIMH, TO €CTh XH-
IIEHHE 9y>KOTO UMYIIIECTBA, IPHOOpETeHHE MTpaBa Ha
qy’K0€ UMYIIECTBO JTNOO0 MPUIMHEHNE HHOTO UMYIIIe-
CTBEHHOTO yuiepba myTeM BBOJA, YJaJleHHS, OJIOKU-
poBaHUs, MOAU(HUKAIINM KOMITbIOTEpHON WH(pOpMa-
MU JIMOO WHOTO BMEIIATENILCTBA B (DYHKIIMOHHPO-
BaHME CPEJICTB XpaHEHMUsI, 00pabOTKU MM Tepeladnt
KOMIBIOTEPHOW WHPOPMAIMH WX WHPOPMAIIMOHHO-
TEJIEeKOMMYHHUKAI[MOHHBIX CeTel, — HaKa3bIBAETCH. ..»
[2, c.11]

B cBsa3m ¢ BHecennem ct. 159.1 —159.6 B YK
P® nogBnsiOTCS HOBBIE BOIPOCHL: 00 OTTPaHUYCHUN
OJTHOTO CIIEMATIBHOTO COCTaBa MOIIEHHUYECTBA OT
JIPyTOTO M OT MHBIX COCTAaBOB MPECTYIUIEHUH; O CTe-
MeHN OOIIECTBEHHON OMMACHOCTH JCSHUH, PEayCMO-
TpeHHbIX CT. 159.1 —159.6 YK P®, no cpaBHEHHIO
C JestHueM, MpeaycMOoTpeHHBIM cT. 159 YK P®; 00
OTIpe/IeTICHNH TOHATHH «HEIO0CTOBEPHBIE CBEICHUS,
«chepa TpeANTPUHUMATENLCKON AEATEILHOCTHY |
«compspkeHHoe» u 1p. [9, c. 46-47].

Bosspamasics k 1. 22 YK PO [15] npectyruienus
B chepe KpeauToBaHus pasmelieHsl B 1. 22 YK PO u
MIPEICTABIEHBI B HACTOSIINA MOMEHT JABYMsI CTaTbs-
MU HE3aKOHHBIM TOoNydeHneM kpeauta (cT. 176 YK
P®) 1 310CTHBIM YKIIOHEHHEM OT TIOTAIIEHUS KPEIH-
TOPCKO#t 3a70mKkeHHoCTH (CT. 177).

BaxHbiM 11 3alIMTHl PABOOTHOIIEHUH, BO3-
HUKalOMmx B cdepe OaHKOBCKOTO KpPEAMTOBAHWA,
spigercs Hamuue B YK PO crareid, npenycmarpu-
BAaIOIINX OTBETCTBEHHOCTh 3a MOCSTAaTENBCTBO Ha
KpenuTHbIe pecypcebl O0anka. OqHa u3 HEX — CT. 176
VK P® «HeszakoHHOE TOJNyYE€HHE KpEAUTa» WU
JBTOTHBIX YCIIOBHM KPETUTOBAHUS 3aKIIOYaeTCs B
TOM, YTO WHIWUBUIYAITBHBIN MPEANPUHUMATED HITH
PYKOBOAWTENb OPTaHU3AIMH IyTeM IPEICTaBICHUS
JIOXKHBIX CBEIEHUI BBOIUT KPEAWTOPOB B 3a0TyXK-
JIEHNE OTHOCHUTEIHHO CBOETO XO3SIMCTBEHHOTO WIIN
(UHAHCOBOTO TTOIOKEHMS, TIPEACTaBIsAA ero B Oosnee
BEITOMHOM cBeTe [11, c. 28].

TTocKOIBKY MBI OTMETHIIA UMEHHO cepy OaHKOB-
CKOTO KPEUTOBAHMS, B JAHHOM KOHTEKCTE, XOTEIOCh
Ob1 oTMeTHTh o3umuio Joopeianoit M.H. [6, c. 11]
IO ITOBOTy OAaHKOBCKOM Cephl B IIEJIOM, TAKUM 00pa-
30M, B CBOCH JTMCCEPTAIIMOHHON paboTe, ObLI caenaH
BBIBOZ O TOM, 9TO COBpEMEHHasi 0aHKOBCKas CHCTEMa
Poccum Bo MHOTOM COXpaHSeT 4epThl UCTOPHUYECKU
mpenmecTBoBaBielt eif bankoBckoit cucreMbl CCCP
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U COOTBETCTBYET OOLIMM MpH3HAKaM MoOJelei mo-
CTpOEHHUs] OAHKOBCKHX CHCTEM B YHHUTapHBIX TOCY-
JapcTBax. ApPryMEHTUPOBAHO, YTO JIaHHOE 00CTOs-
TENbCTBO, B80-NEPBbIX, CHUKAET YPOBEHb MOIHOTHI
peanu3anyu B SKOHOMHUYECKOW cdepe KOHCTHTYIIHU-
OHHBIX TIPUHIIUIIOB POCCUICKON Mozenu denepaims-
Ma; 80-8MOpbIX, CAEPKUBAET PA3BUTHE KOHKYPEHIINU
B 0aHKOBCKOM cepe M MPUBOAMT K 3aTPYIHCHHUSAM B
peanu3anuy MpaB JUYHOCTH Ha JIOCTYI K YCIyram
(DMHAHCOBBIX MHCTHTYTOB; G-MMpemblX, CO3JAcT H3-
JIUITHAE MPEANOChUIKH K YHUBEpCAIN3AH OaHKOB
Poccun, Toraa kak moopeHne rocy1lapcTBOM TeppH-
TOpPHAJBHON crienuanu3anuy 0aHKOB, PYHKIIHOHHPY-
IoUHX cyry0o Ha BHYTPHIKOHOMHYECKOM MPOCTPaH-
CTBE, [TO3BOJIMJIO OBl MOBBICHTH B KPU3UCHBIX CHUTYya-
nusax 3PQPEKTUBHOCTh TOCYIAPCTBEHHON aJpecHOU
MIOJACPIKKH OTJIENBHBIX OTpaciieil peasbHOT0 CEKTO-
pa SKOHOMHUKH CTpaHBl WM JaKe KOHKPETHBIX Ipa-
000pa3yoIuX MPeInpUITHH.

Ucxonst u3 GOpMyIHPOBKH TUCTIO3UIIMHA HOPMEI,
npexycMorpenHoit ¢r. 176 YK P®, norepnenimm
IIpH COBEPIIEHUH NAHHBIX TMPECTYIJICHUH MOXKEeT
OBITH HE TOJBKO KPEIUTHAS OpraHu3alys, HO ¥ JIF0-
0ol nmpyroil Kpemutop (Hampumep, HOPUANYECKOE
JIUII0 TI0 IOTOBOPY 3aiiMa), ciel0BaTeNbHO, YTOIOB-
Has OTBETCTBEHHOCTh 3a HE3aKOHHOE TOIydeHHe
KpeanTa BO3MOXKHA U B CIy4ae MpeJoCTaBIeHU 3a-
BEZIOMO JIOXKHBIX CBEJCHHUN IS MOTyUEHHs TOBApHO-
ro ¥ KoMMepueckoro kpeauta [14, c. 15].

Urak, B KOHTEKCTe NpaBOHapylIeHHs B cdepe
KpeAUTOBAaHHSA B PaMKax yTOJIOBHO-TIPABOBBIX HOPM
BBIICTISIIOTCS CIEAYIOIINE BHUJIBI KPETUTHBIX MPECTy-
TJICHUM:

— TMOJTy4eHrEe UHANBUIYaIbHBIM MPEAPHHUMATE-
JIEM WM PYKOBOAMTENEM OpPraHM3aluu KpeauTa Imy-
TeM TMpeNOoCTaBiIeHUs O0aHKy WJIM WHOMY KpPeIuTopy
3aBEJIOMO JIOXKHBIX CBEJICHUM O XO3SUCTBEHHOM I10-
JIO)KEHUH WX (PMHAHCOBOM COCTOSIHHUHM HMHIMBUIY-
AIBHOTO MPEANPUHUMATENS WIH OPTaHU3allNud, €CITU
3TO JIeTHUE TPUYNHIIIO KpYHBIN yiiepo (4. 1 ct. 176
YK P®);

— TIOJy4YeHHWE WHAMBHIYaTbHBIM NpPEIIpUHUMA-
TEJeM WM PyKOBOAUTENEM OpPTaHMU3alU{ JIBTOTHBIX
YCIIOBHI KPeTUTOBAHUS ITyTEM MPEN0CTaBICHUS OaH-
Ky WIH MHOMY KPETUTOPY 3aBEJOMO JIOKHBIX CBEZe-
HHU 0 XO3WCTBEHHOM TOJIOKEHUH WA (PITHAHCOBOM
COCTOSIHMY HHIUBUAYAIbHOTO IPEATPUHIMATEIIS FITH
OpraHM3alNH, ECITH 3TO IETHUE TPUINHIIIO KPYITHBIH
ymep0 (4. 1 ct. 176 YK PO) [13, c. 302-305].

Uro kacaercs, HE3aKOHHOE TMOJIY4YEHHE TocCynap-
CTBEHHOTO IIEJIEBOTO KPEAWTAa - BBIPAKAETCS B TIO-
Jy4YEeHUH €r0 Ha OCHOBE MOAENBHBIX TOKYMEHTOB O
MaTepUaIbHO-TIPABOBHIX OCHOBAHUSAX JIJIS TIOYYECHHUS
TaKOTO KpeauTa, O CBOEM SKOHOMHYECKOM M COIIH-
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ATbHOM TOJIOKEHNHU. VICIomb30BaHNE BBIJEIEHHBIX
TOCY/IapCTBEHHBIX IENEBBIX CPEACTB HE IO MPSMO-
My Ha3Ha4eHHWIO TPEACTaBIsieT co0OM AEMCTBUSA MO
PaCTIOPSKEHUIO KPEOUTHBIMHU OIOMKETHBIMHA CpE-
CTBaMU B NIPOTHBOPEUNH € LIEIEBOM NpOrpaMMoi, Ha
BBHITIOJTHEHNE KOTOpPOW OBUT BBIAETICH KPEOuT, JINOO
MPOMEXKYTOYHOE HCIOIB30BaHHUE TPEAOCTaBICHHBIX
CpeICTB I u3BieueHus npuobsum [11, c. 28].

CocraBbl NpecTyIJICHUH, TPEeTyCMOTPEHHBIX B 4.
1 uu.2cr. 176 YK PO, koHKYpHUPYIOT MEX Ty OO0
M COOTHOCSITCS KaK OOIIMH U CIIEL[HAILHBIIA.

JlanHOE TpecTynieHue cieyeT CUnTaTb OKOHYEH-
HbIM HE C MOMEHTAa 3a4HCJIEHHs JICHEKHBIX CPE/ICTB
Ha CYeT 3aeMILMKa, & C MOMEHTA MPUIMHEHUS KPYTI-
HOTO ylep0a KpeauTopy, TapaHTy, TOCYIapCTBY WIH
VH XO3SIIICTBYIOIINM CYyOBEKTaM.

CyOBbeKT HE3aKOHHOTO TONyYeHHs KpeauTa o0-
JaJaeT CHEIHaJbHBIM CTaTyCOM, UM MOXET OBITh
VHAUBUYaJIbHBIA TPEANPUHIMATENb WIH PYKOBOIH-
TeNb OpraHu3alMy (KOMMeEpHecKOH WM HEKOMMep-
yeckoil). [Ipumenutensho k 4. 2 c1. 176 YK PO kpyr
CYOBEKTOB TMPECTYIUICHUS 3aKOHOJATENIeM HE OIpe-
nened. [lerpyxunra O.A. [11, c. 28], momaraer, 4To UM
MOXET OBITh WHIUBUIYaJbHBIH MpeInpUHIMATEIb
WM PYKOBOAUTENb OpraHU3alUN; PYKOBOIUTENb WIH
pabOTHUK KOMMEpYECKOro 0aHka; (pU3NUECcKoe JIUIIO,
o0nasaroriee MpU3HakoM BMEHSIEMOCTH U IOCTUTIIIEE
BO3pacTa YroJIOBHON OTBETCTBEHHOCTH - 16 JIeT, uMe-
olllee TPaBO Ha MOJYYEHUE U PACIOPSIKEHHUE TOCy-
JAPCTBEHHBIM II€JIEBBIM KPEIUTOM.

ITo muenuro Toro ke aBropa [11, c. 28], cocras
HE3aKOHHOTO TOJyYeHHUs] KPeIUTa XapakTepu3yercs
YMBIIUIEHHOH (OpMOHM BHHBI, IPHYEM YMBICEN MO-
eT OBITh KaK MPSIMBIM, TaK M KOCBEHHBIM. MOTHBBI
U LeNU He SBJSIOTCS 00s3aTelbHBIMU IPHU3HAKAMU
CYOBEKTUBHOM CTOPOHBI JAHHOTO JISSTHUSI.

OmHMM W3 TEpBBIX CIIOPHBIX BOIPOCOB, KOTO-
peiit craBut CenuBanoBckas FO.M. B HayuyHOIl cra-
The «CHopHBIE BOMPOCH YTOJOBHOM OTBETCTBEH-
HOCTH 3a HE3aKOHHOE IMOIydYeHHue KpeauTay [14, c.
15] sBnseTca MOHATHE «KPEAUTa» MPUMEHHUTEIbHO
K cT. 176 YK P®D, a iMeHHO 0XBaThIBAET JIU UCIIOJIb-
3yemas B cT. 176 YK PO kateropus «KpeauT» €ro
TOBapHYI0 ¥ KOMMEPYECKYI0 Pa3HOBHIHOCTH JTHOO
MO KPEAWTOM MOHUMAIOTCS TOJNBKO OTHOIIEHHS,
YCTaHOBJIEHHBIE JOTOBOPOM KPEAUTHOW OpraHm3a-
UM U 3aeMIIUKa?

Y4eHble penraoT 3TOT BOIPOcC 1Mo pasHomy. OnHu
PacIpOCTPaHAIOT MOHATHE KPEANUTa M Ha €ro TOBap-
HYIO 1 KOMMEPYECKYIO0 «PasHOBUIAHOCTI [3, c. 296];
[8, c. 40]. dpyrue 1100 mpsMo OTPHUIAIOT TTOJOOHYIO
BO3MOXXHOCTB[4].

Ann 11.C. mpexacraBisieTcs, YTO «AJs OTPAHUYH-
TeNBHOTO TONKOBaHU CT. 176 YK PD ocHOBaHwmii Bce
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JKe HeT: «oOpallleHHe K CMBICTY JaHHON HOpPMBI, K
MIpUYUHAM €€ TOSBICHUS U MO3BOJSET YTBEP)KIaTh,
YTO OXpaHBbI, IO MHEHHUIO 3aKOHO/IaTeNs, 3aCITy>KHBaeT
chepa He TOIBKO OAHKOBCKOTO, HO M MHOTO KPEIUTO-
BaHUs, TEM 0oJiee UTO MPUMEHEHNE UHBIX YTOJIOBHO-
MIPaBOBBIX HOPM B NIPUBEJICHHBIX CIIy4asx BechbMa 3a-
TpynHutensHo» [20, c. 64].

Tot xe aBTOp, @ uMenHo CenuBaHoBckas HO.U.
[14, c. 17] mpeanaraet HOBYyIO penakmuio cT. 176 YK
P® «Hezaxkonnoe nomyuenue kpeauta» «1. Ilomyde-
HUE KPEAHUTa OO JILTOTHBIX YCIOBUI KPEAUTOBAHUS
B KPYITHOM pa3Mepe MyTeM IpeAcTaBiIeHHus OaHKy
WM HHOMY KPEIUTOPY 3aBEIOMO JIOXKHBIX CBEJCHUMH,
- HaKa3bIBaeTcsd...»

C MHEHHEM KOTOPOI He MOKEM COTIIACUTHCSI, XOTS
OBI UCXO/IS U3 TOTO, YTO BBIIIEYKA3aHHBII aBTOP Mpe-
JlaraeT UCKJIIOYUTh U3 AeicTByromei cT. 176 YK PO
CHEIUATBHBIX CYOBEKTOB «HHIWBUIYAJIbHBIN Tpea-
MIPUHUMATENbY, PYKOBOAUTEIH OpPTaHU3AIII».

B nanHOM KOHTEKCTE MBI pa3jenseM MHeHne Yec-
HOkoBa M.B., KOTOpy10 OH, B CBOIO O4€pe/b, OIEP-
’aJ B HayyHoU craree «IIpaBoBOil aHanu3 3aKoHOa-
TenbeTBa crpad yuactui CHI™ B cdepe kpeaurora-
Hus» [ 18, c. 30], Tae cpaBHUBAS YTOJIOBHBIC PABOHA-
pyuienus B cdepe kpenuroanus ctpad CHI, B Tom
yuciae u PO, 3ameTus, 4To B YyrojJOBHOM 3aKOHOAA-
TenbeTBe Pecybirku MongoBa OTCYTCTBYIOT Takue
crielagbHble CyObEeKThI KaK HHIUBUAYaIbHBIN Ipe/-
MIPUHAMATENb U PYKOBOAUTENb.

B nmponomkenune unen o KpeIUTHBIX MpeCTyILIe-
HUSX, TOJIaraeM, 4YTO CJIeAyeT OTINYaTh elle Tpu
BUJIa, a UMEHHO B COOTBETCTBHH cO CT. 177 YK P®:

— HE3aKOHHOE TOJyYeHHEe TOCyAapCTBEHHOTO IIe-
JIEBOTO KPEINTA, €CIIN 3TO JACSTHUE MPUIUHIIIO KPYyT-
HBIH ymepO rpaxxaaHaMm, OpraHu3allusM WIH TOCy-
napctBy (4. 2 ct. 177 YK PD);

— HCIONIb30BaHME TOCYAAPCTBEHHOTO IIEJIEBOTO
KpeauTa He 10 MPSMOMY Ha3HAYEHHUIO, ECITH ITO Jed-
HUE MPUYUHIIO KPYIIHBINA yIiepO rpaxkaaHam, opra-
HU3AMusIM Wi rocyaapety (4. 2 ct. 177 YK P®D);

— 37I0CTHO€ YKJIOHEHHE PYKOBOAMTENSI OpraHu3a-
MU WU TPaKAaHWHA OT TOTAIICHUS KPEAUTOPCKON
3aJI0JDKEHHOCTH B KPYITHOM pa3Mepe MocIie BCTyIUIe-
HUSl B 3aKOHHYIO CHJTY COOTBETCTBYIOIIETO CyAeOHOTO
akta (ct. 177 YK PD);

— 3JI0CTHO€ YKJIOHEHHE PYKOBOAMTENSI OpraHM3a-
MU WIN TPAKIAHWHA OT OIUIATHI IEHHBIX Oymar mo-
CJIe BCTYIUICHHUS B 3aKOHHYIO CHITY COOTBETCTBYIOIIIE-
ro cyneoHoro akra (ct. 177 YK PD).

XapakTepHO, YTO 3aKOHOJATEIh OTHOCHUTEIHHO
HEBBICOKO OIICHWJI CTETeHb OOLIECTBEHHOMN OIacHO-
CTH yKa3aHHBIX MPECTYIUIEHUH, OTHECS TPECTYIUIe-
HUs, pexycMotrpensbie cT. 176 YK P®, k paspsaay
MPECTYIJIEHUN CpeAHEN TSHKECTH, a NPECTYIUICHHUS,
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npexycMorpennsie ¢T. 177 YK P®, — k kareropuu
HEOOJBITION TSKECTH.

BoiBoabl. Ha ocHOBaHUM WM3II0XKEHHOTO MPHUXO-
UM K BBIBOIY, YTO K MPECTYIUICHUSM B cdepe Kpe-
JTUTOBAaHUS B Y3KOM (COOCTBEHHOM) CMEBICIIE CIIENy-
€T OTHOCHTH JAESHHUA, NMPeayCMOTpeHHble cT. 176 u
ct. 177 YK P®. AHajoruuHyr0 TPaKTOBKY MOHATHS
MpecTyIuieHuil B chepe KpeauTOBaHHS Mpeaiaraet
nenblil psin aBropoB. CyMMupyst Bce MMEIOIIHECS B
IOPUINYECKOHN JINTEpAType ONpeAesIeHIs IPECTyIUIe-
HUH B cpepe KpeAUTOBAHNUS, XOTEIIOCH ObI COTIIACHTh-
cs ¢ mpegnoxkenuem Poctpomosoit O.B., B kauecTBe
ONpENENECHHs] pacCMaTpuBacMoOM MOATPYIIIbI Ipe-
CTYNHBIX IOCATATEJbCTB: O] MPECTYIUICHUSIMHU B
cthepe KpeaUTOBaHUS TOHUMAIOTCS MPETYCMOTPEH-
HBIE YTOJIOBHBIM 3aKOHOM OOIIIECTBEHHO OITaCcHBIC
NesTHUS (e CcTBUS WIh 0e31eCTBYSI ), HalTpaBJICHHBIC
IIPOTUB YCTAHOBJIEHHOIO IOPsAKAa KPEAUTOBAHUS B
Poccuiickoit denepannu, a Takke NPUUUHAIONIUE
KPYITHBIHA ymiep0 rpakJjaHaM, OpraHnu3allnsaM TN T0-
cynapcetsy.[13, c. 305].
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